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CEKIIA 1. TEOPII TA ICTOPIL IEPXKABH I IIPABA, ®LTIOCO®IA ITIPABA

leanoe B’auecnae Mukonaiiosuu,

KaHOuoam icmopudHux HayK, OOYeHm,

ooyenm Kagedpu meopii ma nyoIiuHO20 Npasa
Hasuanvno-naykoeozo incmumymy ynpaeninms,
MexXHON02il Mma NPasoeux HAyK

Hayionanvnozo mpancnopmmnoeo ynigepcumemy,
M. Kuis, Vkpaina.

PYCBKA ITPABJIA SIK ITIPABOBE J’KEPEJIO IPABOOXOPOHHOI AISIJIbHOCTI 3A
KHSIKOI JOBH

BuToku npaBoOXOpOHHOI cucTeMU B YKpaiHi csararoTh JojepkaBHUX daciB. Lle Oyna cucrema
3BHYAE€BO-TIPABOBUX  3arajbHOOOOB’S3KOBUX  MPHUMNHCIB  (3a00poH-Taly, OOpSAIiB-CUMBOIIIB,
IpolecyalbHUX MPOLEAYp), COPIMOBAaHMX Ha 3aXUCT MpallypiB yKpaiHCbKOro Hapoxay. Binuem
JTaBHBOPYCHKOTO IpaBa € Koau(piKoBaHUN IOpUANYHIMA 30ipHUK Pycbka mpaBpaa, aHali3 3MIiCTY SKOT
NIEPEKOHYIOE Y MPAKTUYHIN IPAaBOOXOPOHHINM CIPSAMOBAHOCTI LI€T TaM’ ITKK JaBHOPYCHKOTO MIPaBa.
Pyceka IlpaBaa, sk 1 iHIII JKepera Jep >KaBHO-TIPABOBOTO PETYITIOBAHHS KHSDKOT TOOH, HE BiPI3HSIN
KPUMIHAJILHOT'O [IPAaBONOPYLIEHHS BiJ] LuBUIbHO-IpaBoBoro. Tak M.C.I'pymeBcbkuii, 3a3HauaB: «i B
TiM, 1 B IpyriM BOHO 3HAJIO OJJHAKOBO «00imy» (mKomy, KpuBay) — TepmiH [IpaBmu, mo 3acrymae
Cy4JacHe «IepecTyIl, Kapu TiTHUI BUMHOK» 1 «IIKOJY», 0€3 pi3Hulll, uyu ce Oyae crpaBa KapHa, ud
[MBUTBHA MIKOJA MO TemepimHboMy» [2, ¢. 359]. 31mounMHU MOAUIAINCS HAa TakKi BUAH: TPOTH
KHSI31BCBKO1 BJa/iu (IIOBCTaHHS, 3MOBa 3 BOPOTOM); IPOTH IIEPKBHU (4apOIiHCTBO, BIPOBIACTYTHHIITBO,
[epKOBHAa TaTh0a, rpaOyBaHHS MOTHJI, BOJIXBYBAaHHS TOINO); NPOTH 0coOu (yOWBCTBA, KajilTBa,
VIIKOMKEHHSI 37I0pOB’S); MpoTHU uecTi (oOpasza, moOoi); MaitHOBi (po30idl, Kpaaixkka, MiAmai,
MOUIKO/PKEHHsI 200 HE3aKOHHE KOPUCTYBAHHS UYXXMM MailHOM, NPHUBJIACHEHHS 3aryOJIeHHMX KOHEH,
30poi, 1€k TOIO); TPOTH POAMHHU (IBOEKEHCTBO, IBOEMYXOKS, KPOBO3MIIICHHS, TIOJPYKHS 3paja,
MOKUJIaHHS TOJPYXOKA); MPOTH MOpaii (3rBajdTyBaHHA, CeKCcyasbHi 3004eHHs Toulo). Cy0’ekTamu
370YMHY OYyJIM TUIBKH BUIBbHI JIFOJH. 3@ XOJIOMIB 1 YeJsIIMHIB MaTepialbHy BiINOBIIANBHICTh HECIU
iXH1 BIIACHUKH, 1110, OJTHAK, HE BUKJIIOYAJIO 3aCTOCYBAaHHS /10 HEBIJIbHUKA (DI3MUHOIO BILIUBY. JXKUTTH,
4YecTh 1 MaifHO MPEJCTaBHUKIB MAaHIBHUX KJIACIB 3aXUILAINUCSA CYBOPILIMMH CaHKLISAMH, HIK KUTTS,
4ecTh 1 MaifHo nmpocTux nrojei. [Ipo ne cBiauuTh, 30kpema, ct. 3 (Ilpoct. pex.): «Axe KTo yOuersb
MyXa B po300H, a TOJIOBHUKA HE HIYTh, TO BUPEBHYIO IJIATUTH, B Yb€H jK€ BEPBH I'0JI0BA JIGKHT, TO
80 rpuBeH; maku Jm doauH, To 40 rpuBen». Pycbka IlpaBaa po3pi3Hse cyO’€KTHBHY CTOPOHY
3JI0YMHY NPOTH KUTTS, YMUCEN Ta HeoOepekHICTh. Tak, sIKII0 BOMBCTBO BUMHEHO Yy CTaHi aeKTy,
BUIAJIKOBO («y MUPY»), BUHHUH HIC BIIMOBIANBHICT pa3oM 3 o0muHoro (cT. 6 [Ipoct. pex.). Komu x
yOMBCTBO BUMHEHO YMHUCHO («CTal Ha pa300ii»), «To 3a pa30oiHIKA JIFOM HE IJIATATh, HO BBIAAISITH
U BCETo C KEHOIO U C JIETMHU Ha MOTOK U Ha pasrpabnenue» (ct. 7 IIpoct. pen.). YMucHuii yousenn
Ha3MuBaBCs pO301HHUKOM, HEYMUCHU I — TOJIOBHUKOM a00 yOiiiHuKOM. Jleski BUu BOUBCTB (HaMipeHe
TIJIECHE YIIKOJDKEHHS 13 CMEPTEIbHUM HACTIIKOM, BOMBCTBO YOJIOBIKOM JPYXHHHU 3a HOJPYKHIO
3pany) kapamucs jermie. Okpemi BOUBCTBa Oynu Oe3KapHUMU: BOMBCTBO HIYHOTO 3JI0i51, BOUBCTBO
BHACIIIJIOK MpoBOKaIlii Tomo. ITocuena BiANOBiAaNbHICTh BCTAHOBIIIOBAJIACH 32 37IOUYMHU NTPOTH YECTI.

Taxk, 3a ynap meueM, «He BUMHSBILIY HOTO 13 MMIX0B, a00 PyYKOI0 Me4a» Kapajid BYUETBEPO BaKye
(12 rpuBens 3a ct. 23 IIpocrt. pen.), HiX 3a ynap 1 HecMepTellbHEe TOPaHEHHS TOCTPOI0 CTOPOHOIO Meya
(3 rpuBHi 3a ct. 28 IIpoct. pex.). JIoCUTh MPOCTO PO3B’sA3yBaach MpobieMa CIiBYJacTi: PO3ITOILT
(GyHKLIH HE MTPOBOAMBCA 1 BCI CMIBYYaCHUKH 3JI0YMHY BiJIMOBiANM MOpPiBHY. 3Ha4YHYy yBary Pycbka
MpaB/a NpuaLIse Kpaaixkii. JleTalbHo po3NnucyeThes, SKuii mrpad 3000B'13aHUN CIUTATUTH BUKPUTHHA
370711} 3a KOHsI, KOPOBY, IPOBA, CIHO, 3€PHO, JOBEIBKUX MTHLb, MUCIUBCHKUX co0ak Ta iH. Cucrema
MOoKapaHb Ma€ IEBHY JAWHAMIKy IOJO0 CYTHOCTI Ta BHIB. HaliiaBHIMM I1HCTUTYTOM OXOpPOHH
MIPaBOIOPSZIKY 1 Kapoto Oyia KpoBHa nomcra. BoHa csirae 10061 mpuBaTHOI po3IuiaTH. 3roI0M MOMCTa
MINaAa€e M KOHTPOJh JEp)KaBU 1 3HAYHO OOMEXYyeThes, a B cepeauHi XI cr. cuHamu Spocmaa
Myzporo 3amMiHIO€TbCsl Ha TporoBuid BUKyM (cT. 2 [Ipoct. pen.). HalTsoxkuuM nokapanHsM OyiiH MOTIK
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1 morpabyBaHHs, KOJIM 3J0YMHLS 1030aBIsUTM OCOOMCTUX 1 MaifHOBHX mpaB. [lokapaHoro craBuiIu
11032 MPaBOM 1 BUTAHSUTH 3 OOIIMHN. MaiiHo #ioro KoH(}ICKOBYBaIOCS Ha TOKPUTTSI IIIKOJTH, PEIITa — JI0
KHsDKOI ckapOHui. Koy » MaifHa He BHCTa4ajao Ha MOKPUTTS LIKOJH, 3JIOYMHIIS TTOHEBOJIIOBAIH.
«3a Pycpkoro IlpaBmoro mig «ImOTOK» MiAmanand po3Ouimiaku, namii Ta KoHokpaau. lLle Oymm
colianbHO-HeOe3MeyHi i Taku yucneHHi 3mounHIi» [1, c. 416-417]. [lomupenumu Oyau TpoLIOBi
nmokapaHHs (Bipa W Tpojax), SKI CTATYBAJIUCSA JO KHsDKOI ckapOHwmii. ['pomoBi Bumuiatu
3MIWCHIOBAIUCS pOIWYaM yOUTOro (TOJIOBHUIITBO), & TaKOX MOTEPHUIAM Bia «00im» (ypok).

CynoBuii mporec MaB 3MarajibHO-OOBHHYBAJIBHHI XapakTep, CTOPOHH B HBOMY OyiH
piBHOIIpaBHUMHU. BiH MOYMHABCS 13 3aKJWM4a — IMyOJIIYHOTO 3BEPHEHHS MOTEPIIOr0 Ha TOPTY PO
npornaxy Ta ii mpukMeTH (cT. 32 Ipoct. pen.). CrenudiyHO NpoIeCyanbHO /i€l0 OyJI0 TOHIHHS
Iy, TOOTO MOLIYK 370YMHI 3a ioro cmigamu. CyZoBUMH JOKa3zaMH OyJU: CBIJUEHHS BHUJIOKIB
(OYEeBHAIIB TPaABOMOPYIIEHHS), TOCAYXiB (CBIAKIB 100pOi CclIaBHM IMiJI03PIOBAHOr0), 30BHIIIHI
MIPUKMETH, PEYOBI JOKa3H. Y BUIAAKaX, KOJIM HEe OyJIO IHIIKX JOKa3iB, 3aCTOCOBYBAIIMCH «Cyu boxi»
(CynoBuiA TOEAMHOK, OpAajiii — BUMPOOYBaHHS BOJOI0 YM PO3MNEUEHUM 3aili3oM). TakoX Moria
3aCTOCOBYBATHUChH MPHUCATaA, sIKa Ha JYMKY JTOCTiAHUKIB Oyna n1Box BuAiB. Ilepmuii Bua OyB BigoMuit
e 3 SI3UYHUILBKUX 4aciB, koiu kisumcsa [lepynom. Taka kiaTBa Ha3uBanach «potay. [li3Hime, 3
NPUAHATTSM XPUCTUSHCTBA, 3’ IBUJIACh MPHUCSTA HAa XPECTi Ta CBsIeHHNX Tekcrax (bionii, €Banremnii
to110) Cy/10Bi pillIeHHs] BUHOCHJIHCH B YCHIH (pOopMi, a J10 X BUKOHAHHS 3aJTy4aJIUCh CIIeIiajIbHi T0CaI0B1
oco0u (BipHHKH, HAIIPUKJIA], 30Mpali KpUMiHAIbHI mTpadu 32 BOMBCTBO).

OTxe aHasi3 BUTOKIB Ta MPOLIECY CTAHOBJIEHHSI IPaBOBOT0 peryitoBanHs 3a Pycbkoro [IpaBmoro
CBIJTUUTH TIPO TEPII, ajie JOCUTh YIEBHEHI KPOKH IIOJO IMiTHECEHHS MpaBooxopoHoi ¢yHkuil Kuepo-
Pycekoi nepxasu.

Jdimepamypa:
1. bopucenok C. I'. Kapnmuii 3mict «iotoka» Pycekoi [IpaBnu. AnTomnoris ykpaiHChKOT IOpUAMYHOL
nyMkd @y 6 T. T. 2. Kuis: FOpun. knura, 2002. 592 c. C. 390-417.
2. I'pymieBcekuii M. C. Ictopis Ykpainu-Pycu: y 11 T, 12 xu. Kuis: Hayk. qymka. T.1, 1994. 648 c.
3. IeanoB  B.M. Ictopis  ngepxaBu 1 mpaBa  Ykpaimm.  KwuiB, 2013. URL:
http://chtyvo.org.ua/authors/Ivanov_Viacheslav/Istoriia_derzhavy i_prava_Ukrainy

Kapakau Anna Cmenanisna,

cmyoenmka 1 kypcy mazicmpamypu
3a cneyianvricmio D8 «Ilpasoy», HHIVTIIH HTY

Hayxoeuii kepienuxk — bypoonocoea Mapuna Anamoniiena,
KaHouoam 1opuouyHux Hayx, 0oyeHm,
Odoyenm kagedpu meopii ma nyoaiunozo npasa, HHIYVTIIH HTY

TJIOBAJIIBAIIS TA 3MIHU TIPABOBOI CUCTEMHU YKPATHU B YMOBAX
BIMHU

CyuacHuif eranm pO3BUTKY CBITOBOI'O CIIBTOBApHCTBA XapaKTEPU3YETHCS MOCUIEHHSIM
nporieciB raobanizariii, siki OXOIUTIOIOTH YC1 cepu CYCHiIbHOTO KUTTS. ['nobamizaris crpusiia
(OpMYyBaHHIO BIJKPUTUX CYCIIJIBCTB, B3a€MO3AJICKHUX EKOHOMIK Ta YHi(ikamii mnpaBOBHUX
cTaHnapTiB. BogHouac BifiHa B YKpaiHi IpoJIeMOHCTpYBaJia CylepewINBUI XapakTep UX MPOLECIB,
aKTyasi3yBaBIIHM MUTaHHSI MEX, MOPAIbHUX 3aca/l 1 MPaBOBUX HACII/IKIB ri1o0aibHOI B3aeMoii. Bona
BUSBHIJIA, 1110 YHIBEpCaIbHI MEXaHI3MH TJ100a1i30BaHOTO CBITY MOXYTh OyTH BHKOPHUCTaH1 K JJIS
PO3BUTKY JAEMOKpaTii, Tak 1 ays Aectabimizamii MikHapogHOi Oe3meku. Y 1bOMY KOHTEKCTI
JOCITIJDKEHHS TpaHchopMaIlii mpaBoBOi CUCTEMH YKpaiHW B yMOBaX IIOOaii3aliifHIX MPOIIECIB Ta
30poiiHoi arpecii HabyBae 0co0BOi Bark. BoHO € KIIFOUOBUM 17151 pO3YyMiHHS HUISAX1B 3a0€3MeYeHHS
BEPXOBEHCTBA IpaBa, IHTErpauii J0 €BPONEHCHKOro MpaBOBOIO MPOCTOPY Ta (HOpMyBaHHS
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JIEMOKPATUYHOTO MPABOIOPSAKY B YMOBAX CYy4aCHUX KPU30BHX BHKJIHKIB.

['mobaizallis B CydacCHOMY CBITI OXOIUTIOE€ €KOHOMIUHY, MOJIITHYHY, NTPAaBOBY, KYJIbTYpHY,
iHpopMmaniiiny chepu. BoHa € HEOTHOPIAHOIO Ta OEAHYE K MO3UTHUBHI, TaK 1 HETaTUBHI TEHACHLII.
Biitna B Ykpaini BusiBuiIa, mo riao0aiizailis He TapaHTye MUPY 1 IEMOKpaTii, OCKIJIbKH JCpiKaBU
MOKYTh BUKOPUCTOBYBATH i MEXaHI3MHU JJIs MIAPUBY MbKHapoaHoi Oe3neku [1, c. 436]. Ilicus 24
motoro 2022 poky CBIT MEpEeKOHABCH, 110 I1o0ati3amis Mae KOHQIIKTHHN MOTEHIIIall, a EKOHOMIYH1
1HTEepeCH 3aJUIIAIOTHCS TOJOBHUM pyirieM [2]. Jlep:kaBH HaMararoThCsl JIOKAIi3yBaTH €KOHOMIKH Ta
CKOPOTHUTH 3aJICKHICTh BiJl HEJEMOKPATHYHUX PEXKHUMIB, IO AEMOHCTPYE TpaHchopMalliro Moaeni
rio0anbHOI iHTerpamnii B 6ik BUOIPKOBOTO CIiBpOOITHUIITBA HA OCHOBI CIIUIBHUX IIIHHOCTEH.

[IpaBoBa cucreMa YkpaiHuM 3a3Hana CYTTEBHUX 3MiH y BCIX CTPYKTYpHUX e€JIEMEHTax.
HopmaruBHa mifgcucremMa TOMOBHHMJIACS YHCICHHUMH aKTaMH, CIPSIMOBAaHMMH Ha OOOpOHY,
MOO1TI3al1ii0 pecypciB Ta aaanTaiito A0 ctanaaptiB €C. [neomorivyna migcucreMa 3MiIHUAIACS Yepe3
MIBUIICHHS. TPABOCBIOMOCTI TPOMAJISIH Ta HAIIOHAJIBHOI iAeHTHYHOCTI. (DyHKIIOHAbHA Ta
pe3yIbTaTUBHA ITIICUCTEMH 3a3HAJIU 3MiH JIJIS TiABUIIEHHS €(DEKTUBHOCTI JIEPYKABHOT'O YIIPABIIHHS,
MIPABOOXOPOHHOI JISUIHOCTI Ta CYyJJOBOT CHCTEMH B yMOBaX BIHHHU.

B ymoBax rioOamizarii Ta BiiHM BHHHKAIOTh HOBI BHKJIHMKH JJII MIKHApOJHOTO IpaBa.
deHOMEH «IpuBaTH3AIlil BINHWY, IO MPOSABIISETHCS Yepe3 YIacTh IPUBATHUX BiCHKOBUX KOMITaHIH,
noTpedye HaIlOHAJIHLHOTO Ta MDKHAPOJHOTO BPETrYJIIOBaHHS. YKpaiHa CTHKAEThCS 3 HEOOX1IHICTIO
Y3TO/KEHHsI OOOpPOHHUX 1HTEpECiB 3 HOPMAaMH MDKHApPOJHOTO IpaBa, 30KpeMa BpPaXOBYIOUU
nonoxxkenns Jlokymenty Montpe (2008). [3, c. 248].

OcobnmBoi yBarm moTpedye mpoOiemMa MOJITH3AIIS TpaBa, KOJIHM 3aKOHH Ta HOPMH
BUKOPHUCTOBYIOTHCS K IHCTPYMEHT MOJITUYHOTO TUCKY. [Ipuknanom e aii Pociiicbkoi @enepariii, sika
HAMaraeThesl JIETITUMI3YBaTH arpeciro MpoTu YKpaiHu. Y TaKMX YMOBaxX BEPXOBEHCTBO IpaBa Mae
3aNUIIATACA OCHOBOKO JAEpXkaBHOI Ta MIKHAPOJHOI TMONITUKH, 3a0e3Meuyroyd JEeTITUMHICTh Ta
JIEeMOKPATUYHICTh TPABOIIOPSIKY.

Biiina B YkpaiHi He cTajna 3aBepIIeHHSIM II100ai3ailii, IpoTe Orojuia ii CIIpaBkHIO MPUPOTY
— IMHAMIYHICTh KOMYHIKAI[i}, IIBUAKICTD MPHIHATTS PILICHD 1 TTHOOKY B3a€MO3aJICKHICTh IEPIKaB
Ta cycninscTB. CTapy mapagurmy riaodantizailii, 30cepe/PKeHy Ha eKOHOMIYHIM BUTO/I1, 3MiHIOE HOBA
— IIHHICHO OpI€EHTOBaHA, y IEHTpPi SKOI MepeOyBaroTh IpaBa JIOJAWHHU, BEPXOBEHCTBO IpaBa Ta
JEMOKpAaTUYHI MPUHIMIHA. YKpalHChbKa MpaBOBa CHCTEMa, MPOXOASYM BUIPOOYBAHHS BiMHOIO,
JEMOHCTPY€E 3/aTHICTh O ajanTaiii, IHCTUTYLIHHOTO OHOBJIEHHS Ta IHTErpaii B €BpPONECHCHKHIA
npaBoBUil mpocTip. TakuM 4yMHOM, YKpaiHa CbOTO/IHI BUCTYIA€ He Julle cy0’eKToM 60poThOu 3a
BJIACHY HE3aJIe)KHICTh, & W aKTHBHMM YYaCHHKOM (DOpPMYBaHHS HOBOTO CBITOBOTO MOPSAKY —
CIpaBeIMBOTO, JEMOKPATUYHOTO Ta TMpaBoBoro. MaiibyTHe rrobamizamii 3alexuTh Bij
CIPOMO’KHOCTI MDKHApOJAHOrO TipaBa 3a0e3neyuTH e(EeKTUBHICTb 1 BOJHOYAC MOpPAIbHY
JETITUMHICTB II100aIbHUX MIPOLIECiB, a YKPATHChKUN TOCB1 MOKE CTaTH BaXKJTMBUM YHHHUKOM I[HOTO
OHOBJICHHS.

Jimepamypa:

1. Vaosuka JI. I'. Tpauchopmariis npaBoOBOi cucTeMHd B yMmMOBaX IMIOOami3aiii: aHTPONOJIOTTHHHIMA
BuMip : MmOoHOrpadis . X. : Ilpaso, 2011. 552 c.

2. CaBumH M. [IpaBoBe peryntoBaHHS Ta EKOHOMIUHI CBOOOM 1 ITpaBa : MoHorpadis [ EnexTpoHHnit
pecypc]. Yxropon : PIK-V, 2020. 224 c. Pexum JOCTYILY:
https://www.academia.edu/44566119/Legal_Regulation_and_Economic_Freedoms_and_Rights
(mara 3BepHenHs: 20.10.2025).

3. Mamumes O. O. IlpuBaTtu3aiiis BiHM y CBITI Ta B Cy4acHid YKpaiHi: IpaBOBi BUKIHKH Ta
NepCreKTUBH. JlepaBHMIl cyBepeHITeT, HallioHaJbHA Oe3leka 1 CBITOBMH IPaBOIMOPSAOK B
icTOpUKO-TIpaBoBOMY BHMipi : Matepiann XXXI MikHapo1HOT i1CTOPUKO-TIPaBOBOT KOH(epeHIiT
27-30 nucronana 2014 p., M. beperose / pen. kozeris : 1. b. Ycenxko (ronosa), 5. B. Jlasyp (3acT.
rojosu), A. B. Makapuyxk (Bian. Cekp). Kuis. Ykropon : Bunasuunrso «I'oepria», 2014. C. 246-
254,
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Kywnip Banepia Onecigna,

cmyoenmxa 1 kypcy cneyianonocmi K9 Ilpasooxoponna Oisibuicmo
Hasuanvno-naykoeozo incmumymy ynpaeninHs, mexHoa02it ma npagoeux HayK
Hayionanvnozo mpancnopmmuozo yHigepcumemy

Haykoeuii kepienuk: Ozenv Bimanina leaniena,

KaHouoam 1opuouyHux Hayx, 0oyeHm,

6.0. 3asidysaua Kagheopu meopii ma nyoaiuHo2o npasa

Hasuanvno-naykoeozo incmumymy ynpaeninHs, mexHoao2it ma npagoeux HayK
Hayionanvnozco mpancnopmmuozo yHigepcumemy

KOHCTUTYIUIMHUA CTATYC NPE3UJIEHTA YKPATHH:
EBOJIIONIA IOBHOBAKEHD

[Tpesunent YkpaiHu € HEHTPAIbHOIO (PIryporo y CHUCTEMi OpraHiB JepKaBHOI BIIAAH, IIO
BHCTYIIA€ TapaHTOM JEPKaBHOTO CYBEPEHITETY, TEPUTOPIaIbHOI IIIICHOCTI, JOACp’KaHHS
KoncTutywii, npaB i cBoGO TIOIMHE Ta 'POMaJsHMHA. MOro cTaTyc, MOBHOBAXEHHS i MOPSIOK
JisUIbHOCTI BU3HAvaroThess KoHeTuTyliero YKpainu, 3aKOHaMH, a TaKOK HMOJITUYHOIO MPAKTUKOIO,
sIKa CKJIalaacs MPOTATOM YcCiel icTopii He3alle)kHOT Y KpaiHH.

EBosro11ist iIHCTUTYTY IIPE3UAEHTCTBA TICHO OB’ A3aHa 13 3araJlbHUMHU TEHACHLISIMU PO3BUTKY
YKpaiHCBKOT JI€P’KaBHOCTI, 3MiHOIO MOJITHYHUX PEXHUMIB 1 CIpoOaMu AOCSATHYTH ONTUMAIIbHOTO
OamaHcy MiX rigkamu Brnaau. [licns mporosomieHHs He3anexHocTi Ykpainu y 1991 poui Oyno
3arpoBapKeHo iHCTUTYT [Ipe3nzenTa sk riaBu aepkasu. [IpoTe KOHCTHUTYIIIHE 3aKPITICHHS [[HOTO
cTarycy BinOynocst nuiie 3 yxBaleHHsAM Kouctutymii Ykpainu 28 uepBHsS 1996 poky. Y Hii
[Ipe3uaeHT mociB KIIFOYOBE MICIIE B CHCTEMI OpraHiB Biiaau. KOHCTUTYIIS 3aKpilTiia Mpe3uIeHTChKO-
napJIaMeHTChbKY MOJIeNb IIPaBIIiHHS, JIe [J1aBa JepKaBU MaB IMIMPOKI TOBHOBaXKEHHs. BiH npu3Hayas
[Tpem’ep-miHicTpa 3a 3rofoo BepxoBHoi Pagu, Mir mpunuHATH TOBHOBa)KEHHS YpSIy, MaB IIPAaBO
BETO Ha 3aKOHU, BU3HAYaB OCHOBHI HANPSMU BHYTPILIHBOI 1 30BHIIIHBOI MONITUKH, OYB BEPXOBHUM
rojoBHOKoOMaHAyBadeM 30poiHux Cun Ykpainu. Takuil oOcsar noBHoBaxeHb poOuB [Ipesunenra
Ha/I3BUYAIHO BIUIMBOBOIO MOJITHYHOIO (Iryporo.

[Momanpmmii  pO3BUTOK 1HCTUTYTY NPE3UJCHTCTBA IOB’S3aHUN 13 KOHCTHTYLIHHOIO
pepopmoro 2004 poky. Bona crama pesynabTaToMm moiiTHUHOi Kpu3u mijg yac IlomapandeBoi
peBOJIIONIIT Ta Majia Ha MET1 OOMEXUTH HaAMIpPHY KOHLIEHTpallilo Biaau B pykax [Ipesunenta. 3akoH
Vkpainu Ne 2222-1V Bix 8 rpyans 2004 poky «IIpo BHeceHHs 3MiH a0 Konctutymii Ykpainm»
CYTT€BO TpaHC(HOPMYBaB CHUCTEMY BIAJ, 3MICTHBIIM ii y OIK MapJaMeHTChKO-TPE3UIECHTCHKOT
pecnyOiiku. IIpe3auseHT BTpaTHUB HHU3KY BaXJIMBUX IOBHOBAXKEHb Y cQepi BUKOHABUOI BIIAJH:
BiaTEnep ypsia (GopMyBaBCs KOATILIEIO JenyTarchbkux ¢pakimiii y Bepxosuiit Pani, a Ilpem’ep-
MIHICTp MpHU3HAYaBCs MapJIaMeHTOM 3a MOAaHHAM Koauiuii. ['1aBa gepikaBu 30epir pojib rapaHra
KoncTuTymii Ta kitouoBi QyHKIIi y cdepi 30BHIIMIHBOI TOTITUKH, 0OOPOHU i HAIlIOHAJILHOT O€31eKH,
aJie foro BIUIMB Ha (pOpMyBaHHS ypsAy 3HAUHO 3MEHIIMBCH.

VYV 2010 poui BinOynocs CyTTeBe MOBepHEHHsI 10 cTapoi Mmozeni. Koncrurtyuiiinuii Cyn
VYkpaiHu BU3HaB HEKOHCTUTYLIMHUM 3akoH Ne 2222-1V, unM ¢akTuuHO BiHOBUB Jit0 KoHCTUTYIIT
VYkpainu y nepBuHHIM penakuii 1996 poxy. Lle pimenHs nosepHyio Ilpe3suaeHTOBI HMIMPOKi
MOBHOBA)XEHHS, 30KpeMa 111010 npu3HadeHHs [IpemM’ep-MiHiCcTpa, KEPIBHUKIB IIEHTPATbHUX OpPIraHiB
BUKOHABYOI BJIAJIM, a TAKOK MOJMJIMBICTh CYTTEBO BIUITMBATH HA TOJITHYHY cHCTeMy. Takuii Kpok
BUKJIMKAB CEpPHO3HY KPUTUKY K BCEPEIHHI KpaiHH, Tak 1 3 00Ky MIKHApOJHUX OpraHizallii, amke
BiH CyIepeYnB JeMOKPATUIHUM IIPHHIIATIAM PO3TOILTY BIIAJIH 1 TOCHIIMB MPE3UACHTCHKY BEPTHKAI.

ITicns PeBomrowtii 'innocti y 2014 poui BepxoBna Pana Ykpainu nosepnyna aito 3min 2004
pOKy, TOOTO BITHOBHWJIA NapJIaMEHTCHKO-TIPE3UACHTCHKY MOjAeNb. BiaTomi OamaHc BIaawm Mix
[Ipe3uneHToM 1 mapiaMeHTOM 3HOBY OYJO 3MIHEHO — TJlaBa JIep)KaBU IepecTaB 0e3MmocepeHbo
dbopmyBatH ypsif, a oro QyHKIlli OyJau CKOHIIEHTPOBAH1 MEPEBAKHO y cepi 30BHIMTHBOT TOJIITHKH,
HaI[lOHAIBHOI Oe31eKu, 00OPOHHM Ta MPEICTABHULITBA JIep>KaBU Ha MKHAPOIHIN apeHi.

V¥V 2016 porti Oynu 3aTBepKeH1 HOBI 3MiHM 10 KoHcTuTynii YKpainu, SKUMH YTOYHEHO MO
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MOBHOBA)XEHb MK OpraHaMH BIIaJid, a TaKOX YHOPMOBAHO MHUTAHHS IMPAaBOCYIJIs, HE3aJIEKHOCTI
CYIiB Ta MOPSAKY NPUIHUHEHHS MOBHOBa)keHb [Ipe3uenTa, BKIIOYHO 3 IMITIYMEHTOM.

Cyuacna Koncrutyuis Ykpainu BuzHauae [IpesupeHTa K IJiaBy JepaBH 1 TrapaHTa ii
CyBepeHiTeTy. BiH oOupaeTrhcsi rpoMajssHaMH CTPOKOM Ha IT’ATh POKIB, HE Oijblle HDK Ha JBa
TepMiHU miapsA. IIpe3upeHT mpencTaBise AepkaBy B MDKHAPOJHHX BiHOCHHAX, YKIIagae
MDKHApOJHI I0TOBOPH, IPUKHMAE pillICHHS MPO OroJOLMIEHHS BOEHHOTO a00 HAa/I3BUYaiHOTO CTaHy, €
BEPXOBHHMM I'OJIOBHOKOMaH1yBaueM. BiH Mae mpaBo 3aKOHOAABYOI iHILIIaTHBH, MOXE HAKJIAAATH BETO
Ha 3aKOHHM, MiAnucye abo moseprae ix g0 BepxoBHoi Paam 3 mpomosurismu. Y pasi morpedu
[Ipe3uneHT Moke TOCTPOKOBO MPUIMHUTH MOBHOBA)KEHHS MMAapJIaMEHTY 38 YMOB, BU3HAUE€HUX CT. 90
Konctutynii Ykpainu. Y Toil ke yac BiH He Mae mpaBa Oe3lOocepeHbO KEepyBaTHU YpSIIOM, IIO
3abe3neuye NeBHUI OajlaHC MK BUKOHABYOIO Ta MPE3UICHTCHKOIO BIIAIOKO.

Omxe, KOHCTUTYLIHHMK cTaTyc [Ipe3uaeHTa YKpaiHu MPOMIIOB CKIATHUMN IIISIX PO3BUTKY:
BiJl CHJIBHOI TPE3WACHTCHKOI BIaAW A0 OimbII 30aJlaHCOBAHOI MapIaMEHTCHKO-TPE3UICHTCHKOL
cucremu [5]. Ha cydacHoMy erami BaXIuWBO He Juine 30epertd meil OamaHc, a i 3abe3mednTH
CTaOUIbHICTh KOHCTUTYIIIHHOTO JIaly, YHUKHYTH HOJITHYHUX MaHIMyIsAUii 3MiHaMu 10 OCHOBHOTO
3akony. Jluie 3a yMOBHM OTpMMaHHSI MPHUHIIMIIY BEPXOBEHCTBA MpaBa Ta B3aeMOAIl MK yciMa
rinkamu Brnaau Ilpesugent Ykpainu 3Moxke eQeKTHBHO BHKOHYBAaTH poiib rapanta Koncrutymii,
JIEPKABHOTO CYBEPEHITETY i MpaB rPOMaJIsH.
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Manap Cmanicnae Anamoniiioeuu

KaHOUuoam eKoHOMIYHUX HAYK,

cmapuiuil HayKo8utl CnigpoOimHUK

Lepotcasnoi ycmanosu «I[ncmumym eKoHOMIKO-Npasoeux
docnidicens imeni B.K. Mamymosa

Hayionanvnoi akademii nayx Ykpainuy

3ATAJIBHA XAPAKTEPUCTHUKA 3MIHU )KUTJOBOI MOJITUKHA B
KOHTEKCTI HOBOI'O ETAITY €BPOIHTEIPAIIII

[Ipouecu eBponeiicbKkoi IHTErpallii BUCTYMAIOTh MOTYKHUM KaTajli3aTopoM TpaHchopMariiil sk
y CyCIIJIBHOMY CEpeOBHIII, TaK 1 B CUCTeMI JepxaBHOro ynpasiiHHs. KokHa cdepa cycniibHUX
B1JIHOCHH 3a3Ha€ AKICHUX 3MIH I1]] BILIABOM 1HTETpallifHUX HAMPsIMiB 30JM>KEHHS /10 €BPOIEHCHKOT0
npocTopy. JKUTioBa moiTHKa He € BUHATKOM i3 Iboro mporuecy [1].

€BpoiHTerpauiifne eaHaHHg kpaiH CxigHoi €Bponu Oyno akTyaiabHUM Ha modatok 2000-x
pokiB. Y 2004 pori, xonu g0 €C npuennanucsa Yexis, Kinp, Ecronis, Yropmmuna, Jlatsis, JIutsa,
Mansta, [lonpmia, CnoBenis Ta CnoBauuuHa (1o 301abmmmuio HaceneHHss €C mpubnauzno Ha 20
BIJICOTKIB), B110OyIOCS Hali01IbIIe po3mupeHHs B ictopii Coro3sy.
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UYepes nBaAlsaTh POKiB, KOJIHM TPUBAIOTH HOBI 0OTOBOpeHHS 11040 posmupenHs €C (iinerbes
npo Anbanito, bocuiro 1 'eprieroBuny, Kocoo, Yopnoropito, IliBHiuny Maxkenonito, Cepbiro,
I'pysito, PecnyOmiky MomnnoBy, Ykpainy ta Typeuunny), y €Bpomni HamararmoTbCs BHU3HAYHTH,
HACKUTBKU MONEPETHE POZLUIUPEHHS IPUHECIIO KOPUCTh HOBUM WiieHaM Ta BcboMy Coro3y. A Takox
OLIIHUTH €KOHOMIYHY BiJlJJauy BiJl pO3IIMPEHHS €IMHOTO €BPOMEUCHKOTO PHUHKY [2].

Otxe, Oyap-sKi €BpOIHTErpalliiiHi MPOIECH MAaloTh JBa BEKTOPHU: 30BHINIHIN (TIparHeHHS
MailOyTHROrO wieHa 10 00’eIHAHHS) Ta BHYTPIIHINA (omiHKa nepxkaB-ydacHunb €C 11070
posmmpenHs Corozy).

Jlep>kaBa-KaHAWJAT TOBMHHA BIANOBIAATH HU3LI MiHIMAJIBHUX YMOB, fKi 3akKpiluieHi B
nokymeHTax €C, 30kpeMa 11e MOTITHYHI, EKOHOMIYHI Ta aJMiHICTpaTHBHI KpuTepii Tomro. [Tomtrasni
KpUTEpil OXOIUIIOIOTH HAsBHICTh CTAOLIBHMX 1HCTUTYLiH, $AKI TapaHTYIOTh JEMOKpATIIo,
BEPXOBEHCTBO MpaBa, MpaBa JIIOJAUHU Ta 3aXUCT npaB MeHIuH [3]. {010 eKOHOMIYHOTO KPUTEPIIO,
TO 1€ CTOCYEThCS HASBHOCTI CTajnoi PUHKOBOI €KOHOMIKH, MAaKpPOEKOHOMIYHOi CTaOUIBHOCTI Ta
3IaTHOCTI KOHKYPYBaTH Ha €IMHOMY PUHKY [4].

[ToenmnanHs TONITUYHMX Ta CKOHOMIYHMX YWHHHKIB € BH3HAUAIBHUM Yy TIPOIECi
€BpOIHTETpaIlii, 1o Oe3MocepeTHO0 3HAXOUTh CBOE BioOpakeHHs y (opMyBaHHI Ta peamizarii
KHUTIOBOT MOMITHKH. LIst mosiTrka, mepeGyBarouy Ha NEPETHHI NOJITUYHUX Ta EKOHOMIYHUX BUMIpIB,
OJIHOYACHO BIJOOpa)kae MparHeHHsS IepKaBU-KaHIWAaTa 10 BIAMOBiIHOCTI crangapram €C Ta
3MIaTHICTH HaIHAIIIOHAILHOI CIUIBHOTH OLIHIOBATH TOTOBHICTH HOBOTO WICHA.

Jlna Ykpainu, sika nepeOyBae B CTaH1 BiliHU, 0COOIMBO aKTYyalbHOIO € MATPUMKA HALlIOHAIBHOT
€KOHOMIYHOI cucTeMu. Lle MOMKIIMBO MUIIXOM 3aIlyCKy HOBITHIX €KOHOMIYHUX HAIPSMIB, 110 MAIOTh
colianbHy CIpsIMOBaHICTh. OAHIEIO 3 TAKMX KIFOYOBHX Cep € )KUTIOBE 3a0€3MeUeHHS.

Tak, )kuT0Be 32a0€3MeYeHHsT MOKEe BU3HAUATHCS SIK 3aMKHEHHI EKOHOMIUYHUH UK. BiH Moxe
OXOIUTIOBATH TaKi €JeMEHTHU: BUPOOHHULTBO OydiBeNbHUX MaTepialiB Ta IX IOCTadyaHHS IS
OymiBHMILITBA JKUTIOBOI HEPYXOMOCTi; po3poOka Ta oQoOpMIICHHS TPOEKTIB OyIiBHUITBA;
iHBeCTyBaHHs B OyAiBHUITBO; OyIIBHUILITBO >KUTIA; MAapKETHHI IIOAO peamizaiii >KUTIOBOI
HEPYXOMOCTI; MpoJak abo PO3MOALT KUTJIA; HAOYTTS MpaBa HA KHUTIO; OOCIYrOBYBAaHHS JKUTIIA
(’KUTJIOBO-TIPaBOBUI JIAHLIOT 3a0e3MeyeHHs >KUTIOBOi moTpedu) [5, c. 91]. 3aiiicHeHHS LBOrO
JaHIIora 3a0e3MmeueHHs] KUTIIOBOT MOTPeOrM MOJKIIMBE JIUIIE B MEXKaX J>KUTIOBOI €KOHOMIKH Ta
OHOBJICHOT KHUTIIOBOI MONITUKH.

[Tpu xapakTepUCTHUIll KHUTIOBOI EKOHOMIKH CIiJl MiJKPECIUTH, IO B CyYaCHUX EKOHOMIKax
KHUTJIO BHUCTYNA€ OJHOYACHO 1 TOBAapOM CHOXHMBAaHHSA, 1 IHBeCTULINHMM akTtuBOoM. Jlns
JIOMOTOCITOJIAPCTB JKUTIIO € HAWIIHHIIIIMM aKTUBOM, SIKHI BOHM MOKYTh MaTH; JUISL YPsI/TiB PO3BHTOK
KHUTIOBOTO CEKTOPY € BUIMMUM IPOSIBOM BUKOHAHHS COLIAJIbHOTO KOHTPAKTY; JUIS HAIllOHAJIbHOT
€KOHOMIKH JKUTJIO € KPUTUYHO BAXKJIIMBUM CEKTOPOM, IO 3allyCKae MYJIbTHIUIIKALINHHI €peKTH y
CYMIKHHX rany3sx [6]. ToMmy BiIHOBIEHHS €KOHOMIYHOI CUCTEMH B YMOBAax BiifHM Ta MOBOEHHOTO
BiTHOBJICHHS MOJKJIMBE CaMe 3aBJISKH PO3BUTKY JKHTIOBOI EKOHOMIKH, SKa Ma€ IO€IHYBATH
ColLlialmbHl MTPIOPUTETH 3 EKOHOMIYHUMHU CTHUMYITIOIOUYMMH e(deKTaMd CTBOPEHHS CHUCTEMHU
JOCTYITHOTO JKHTIIA.

XKutnoBa eKOHOMIKa € OCHOBOIO HTJIOBOI MONITUKU. BigoMo, IO JKHUTJIOBA MOMITHKA
XapaKTepU3yeThCs TaKUMU O3HAKaMU: L€ CKJIaJHe OaraToQyHKIIOHAIbHE SBHILE, SIKE MOB’sI3aHE 3
OaratbMa cepaMu CyCHIIBHOTO XKUTTS; € CKIIAJOBOIO 1 CTPATErTYHUM HAIIPSIMOM MOJIITHKH JI€PKaBU;
PO3BHUTOK XHUTJIOBOI MOJITUKH 3aJIEKUTh B COI1aJbHO-€KOHOMIYHOTO CTaHOBUIIA B KpaiHi; 1€
KOHCTUTYILIH{HA LIIHHICTb, SIKa BU3HAUYEHA Ha 3arajibHOJepXKaBHOMY piBHI [7, c. §9].

[Ipu ubomMy BuOIp 3aXO0/IB, SIKI IUTAHYIOTHCS 10 peaii3allii B paMKaXx 3/11iCHEHHS JepyKaBHOI Ta
perioHaIbHOI )KUTIOBOI MOJIITUKHY, TOBUHEH OHOBJIIOBATUCS IIOPIYHO Ta 3aJICKUTH BiJl IOCATHYTOT'O
PIBHS PO3BUTKY KHUTJIOBO-Oy1iBEILHOTO PUHKY [8, c. 42].

OTxe, )KUTJIOBA TMOJNITHKA OXOIUTIOE INIUPOKUN CIEKTP MUTaHb: BiJl COLIANBHOI MiIATPUMKHU
HACEJIEHHS 10 CTUMYJIIOBaHHS €KOHOMIYHOTO PO3BUTKY, (POPMYBaHHS PUHKY Ipalli Ta perioHaibHOi
1HPPACTPYKTYpH.

BpaxoBytoun 3Hau€HHS KUTIOBOI MOJIITUKH, B YKpaiHi aKTUBHO TPUBA€E MPOLEC 11 OHOBJICHHSI.
3okpema, y mepimomy unTaHHi BepxoBHoro Panoro YkpaiHu nmpuiHATO MPOEKT 3aKOHY YKpaiHU
«IIpo ocHOBHI 3acanu XUTIOBOI MomTUKK» [9]. BiH crpsiMoBaHMI Ha BpEryiioBaHHS CYy4acCHHUX
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KUTIOBUX BIAHOCWH. OnHAaK, 1eld MPOEKT HE MICTUTh UYITKHX CTPATETiYHUX CTAHIAPTIB IIOAO
ajanTarii *XUTJIOBOI TMONITHKHA O €BPONEHCHKUX CTAaHIAPTIB KUTJIOBOro 3abe3rmeueHHs. Takwuid
MiAX1J] BUMarae peTesibHOTO0 HAyKOBO-TIPAKTUYHOTO IEPEOCMHUCICHHS ILBOTO 3aKOHOIPOEKTY 3
OTJISITy Ha €BPOIHTETPalliifHI MPIOPUTETH YKpaiHU.

Bapro 3ayBaxkuth, mo aepxau-wieHn €C He MaioTh €1uHOTO (yHi()iKOBAaHOTO) CTaHIAPTY
KUTIoBOI momiTuku. Ha 1ie 3BepHyTO yBary B aHamiTH4YHIM momoBiai Jlopamgdoi ciyxOu
€Bporneiicekoro napiameHTy «A coordinated EU approach to housing» [10]. ¥V upomy mokymeHTi
BKa3yeThes, 1o Ha movaTtky 2024 poxy dDenepanis Housing Europe omyobmikyBana manidect, y
SKOMY 3aKkiiMkana 1o ¢opmyBanHs momiTHK €C, CnpsMOBAaHUX HA COLIATBHO BIAMOBIIATBHI
PEKOHCTPYKIIi, a Takok 110 cTBOpeHHS (oHay €C, skt OM rapMoHI3yBaB ycCi HasBHI IIOPiYHI
iHCTpyMeHTH (iHAHCYBaHHS, MPU3HAYEH] JUIS COLIANBbHO BiANOBIJANILHUX 1HHOBAIii. ByniBenbHa
rajy3b TaKOX 3aKjJIUKaja 10 i, COpsIMOBaHUX Ha 3a0€3MeUYeHHS JKUTIOBUX pilleHb. MiHICTpH
KUTIIOBOTO CEeKTOpa AepxaB-wieHiB €C y cBoiil neknapaiii Bix 6epesns 2024 poKy 3aKIHKaIHA 10
€BPOIEHCHKOTO «HOBOTO KYPCY» ISl TOCTYITHOT'O Ta colliaabHoro xumia [10].

HaBeneni ¢aktu cBiguath, mo xwurioBa noiituka B €C mepedyBae Ha CTajii aKTHMBHOTO
pedopmyBaHHsI, Je Y3roKeHICTh Ha piBHI COI03Y € KPUTHYHO BAXIIUBOIO JIJISl TTOI0JIAHHS TIPo0iIeM
JOCTYITHOCTI Ta KOCTI KUTJIa. [HIIaTHBH, CIPSIMOBAHI Ha CTBOPEHHS KOOPAMHAIIIHUX MEXaHi3MiB
Ta (hiHaHCOBUX MIATHOPM, IEMOHCTPYIOThH IparHeHHs: €C moeaHaTH ColialibHY BiIMOBIJAIBHICTD 3
€KOHOMIYHOO €()EKTUBHICTIO Ta CTaJIMM PO3BHTKOM >KUTIIOBOTO CEKTOPA.

[TincymoByrOUH, CIiJ MiJKPECIUTH, IO MiJ Yac JOOMPALIOBAaHHS MPOEKTY 3aKOHY YKpaiHu
«IIpo ocHOBHI 3acajy KUTIOBOI MOJITHKWY» KPUTHYHO BAKIMBO BPAaxXyBaTH IMOJIOKEHHS JOMOBIII
Hopanuoi cnyx6u €Bponeiicbkoro napiameHty «A coordinated EU approach to housing» [10], y
AKI OKpeclieHI BEKTOpH MalOyTHBOI €BPOMEHCHKOI KHUTIOBOI MOMTHKH. Takuid miaxix HE JuIIe
3a0€3MeUnTh TapMOHI3aIlil0 HalliOHAILHOTO 3aKOHOJABCTBA 3 €BPOINCHCHKUMH TEHICHIIISAMU, a U
MiAKPECIUTh MparHeHHs Y KpaiHu 10 TOBHOLIHHOI IHTeTpamii y € IMHUI €BPOTIEHCHKHUI MPOCTIp.
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Manoitnenko Anna Onekcanopisna

cmyoenmxa 2 Kypcy cneyianvnocmi Ilpaso

Hasuanvno-naykoeozo incmumymy ynpaeninHsa mexnoni02iti ma npagosux HayK
Hayionanvnozco mpancnopmmuozo yHigepcumemy

Haykoeuii kepienuk: Ozenv Bimanina Ieaniena,

KaHouoam 1opuouyHux Hayx, 0oyeHm,

6.0. 3asidysaua Kagheopu meopii ma nyoniuHo2o npasa

Hasuanvno-naykoeozo incmumymy ynpaeninHs, mexHoao2it ma npagoeux HayK
Hayionanvnoco mpancnopmmuozo yHigepcumemy

HOPMOTBOPYI IIOBHOBA’KEHHSA OPI'AHIB MICIHEBOI'O
CAMOBPAAYBAHHSA

MicueBe camoBpsimyBaHHS B YKpaiHi 3akpituieHo KoHcTHTymiero i rapaHTye mpaBo
TEPUTOPIATIBHUX T'POMaJ CAMOCTIHHO BUPIIIYBaTH MICLIEBI MUTAHHA. 30KpeMa, OpraHd MiCIIEBOTO
CaMOBpsITyBaHHs HAJUICHI MTPAaBOM MPHIMATH PIIEHHS, MO0 € 00OB’SI3KOBUMHU J0 BUKOHAHHS Ha
BinoBiAHIN Teputopii (po3ain XI, ct. 140—-146 Konctutyuii Ykpainn).

HopMmoTBOpYMMH TOBHOB)XEHHSIMH € TIPAaBO MICIEBUX paj, iX BHUKOHABYMX OpPTaHiB 1
ocaZioBUX 0ci0 BUIABaTH HOPMATUBHI aKTH, a caMe pilIeHHs a00 PO3MOPSKEHHS 3 IHUTaHb
MICIIeBOrO 3HaueHHS. Taki MOBHOBAXXEHHS CTajlM OCOOJMBO AaKTyaJbHHUMH 3 TIOTJHOJICHHAM
JEMOKpPAaTUYHUX TIpoleciB Ta paTudikaiiero YKpaiHOW €BpoONerchbKkoi XapTii  MiCIIEeBOrO
CaMOBPSITyBaHHS.

YcknaHeHHs 3aBJaHb OpraHiB MICIEBOI BJIagu Ta HEOOXITHICTh €(EKTUBHOTO COILliaIbHO-
€KOHOMIYHOTO PO3BHUTKY PETiIOHIB NMPHU3BOAATH /0 aKTUBI3allill MICIEBOI HOPMOTBOPUOCTI. 3aKOH
VYkpainu «IIpo micuieBe camoBpsimyBaHHs B Ykpaini» BiJ 21.05.1997 Ne 280/97-BP BcranoBimtoe, 110
CLIbChbKa, CEJIMIIHA, MICbKa paJia y MeXax CBOIX OBHOBaXXEHb IIPUIIMae HOPMATUBHI aKTH y (popMi
pimens (4.1 ¢1.59).

Ili pimeHHs MarOTh 3arajbHy OOOB’SI3KOBY CHJIy Ha TepUTOpli BIJMOBIAHOI I'pOMaju.
Hanpuknan, 10 OCHOBHUX HOPMOTBOPYHX ITOBHOBAXKEHb MICIIEBUX PaJi HAJIEXKATh!

bromxeTHO-(h1HAHCOBI pillIEHHS, B SKUX MepeadadyeHo po3risj 1 3aTBEp/PKEHHS MPOTHO3Y Ta
MIPOEKTY MICIIEBOTO OOKETY, OCTATOUYHE 3aTBEP/DKEHHS OIO/KETY I'pOMaJi 1 BHECEHHS J0 HbOT'O
3MiH.

ITonaTkoBi Ta (piHAHCOBI PillIEHHS, 1110 BCTAHOBIIIOIOTH MICIIEBI MOAATKU 1 300pH BiOBIIHO 10
[TogaTkoBorO KOJIEKCY YKpaiHu, a TAKOXK HAJaHHS MUTBT 13 MICIIEBUX MOJATKIB 1 300PiB.

IToB’s3aHi1 13 BIACHICTIO pillIeHHS, TOOTO MPUNHATTSA PIllIEHb PO YNPaBIiHHA KOMYHAJIbHOIO
BJIACHICTIO TPOMaJH, 30KpeMa BIIUYKEHHS 1 MPHUBATU3AIII0 00’ €KTIB KOMYHAJIBHOI BJIACHOCTI,
3aTBEpKEHHS MIPOrpaM MPHUBATH3AIIIT Ta CIIUCKIB 00’ €KTiB, 10 HE MiAATAIOTh MPUBATU3AIIIT

ComianbHO-eKOHOMIYHI MPOTpaMH, y SKHX 3aTBEPAXKYIOTHCSI MICLIEBI MPOTrpamMH COIaIbHO-
€KOHOMIYHOT'0 PO3BUTKY, YTBOPEHHS IIIbOBUX (DOHJIIB, CHIPSIMOBAHUX HAa PO3BUTOK KYJIBTYpPH, OCBITH
yi Oaroyctporo (y Tomy uucii ¢GoH/IIB MIATPUMKH KiHemaTorpadii).

Bech nepenik BIacHUX MOBHOBaXEHb pajy nependayeHo crarrero 26 3akony «IIpo micuese
camoBpsiyBaHHs B YKpaiHi». CiliJl 3a3Ha4UTH, 10 MICLIEBI paJl MOXKYTh YKJIaJaTH YTOJH 1 JOTOBOPH
BiJl IMEH1 TepUTOpiaIbHOI rpoMau (.16 4.4 c1.42) 1 po3riisgaTi HUTaHHS CIIIBPOOITHUILITBA TPOMal
(m.33-33""'ct. 26).
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OxpiM IenyTaTChbKHUX pajl, BAKOHABYI OPraHM Ta MOCa0Bl 0COOM MICIIEBOTO CAMOBPSTyBaHHS
TaKO’X BUJAIOTh HOPMAaTHBHI aKTU. Tak, BUKOHABUMI KOMITET pPaJy y MeXaxX CBOIX ITOBHOBaXEHb
NpUMae pilieHHA. A CUIbCHKHM, CeTMITHUNA YU MICBKUH T0JI0Ba (CTapocTa) y MeXax JeJIeroBaHuX
GbyHKIIM BUAae po3nopsypkeHHs [2, 4.8 ¢1.59].

L1i akT! TaKkoX MarOTh HOPMAaTHUBHO-TIPABOBHH XapaKTep 1 CIPSMOBaHI Ha peai3aliio pilleHb
panu a0o0 Ha BUPIMIEHHS KOHKPETHHUX JIOKAJbHMX 3aBAaHb, HANpPHUKIAJ: HarajibHi KaJpoBi,
rOCIOIapChKi MUTaHHS, HaJ3BUYAHI CHTYaIlil TOIIO.

Yci  HOpMATHMBHI aKTH OpraHiB  MICIIEBOTO  CaMOBpPSAYBaHHS IOBUHHI  OQIIIHHO
OTIPHJTIOJTHIOBATUCH 1 HE MOXKYTh cynepeunTd Koncturymii Ta 3akonaMm YKpainu.

Sk1o pimeHHs MicIIeBOT pajy ab0 PO3MOPSKEHHSI TOJIOBH HE BIAMOBIAAIOTH BUILIECTOSIIIOMY
3aKOHOJIaBCTBY, BOHU MOXYTh OYyTH 3yNUHEHI Y BCTAHOBJICHOMY 3aKOHOM IOPSIKY 3 MOJAIBIINM
3BEPHEHHSM JI0 CyNy.

OTxe, MOXEMO [IIHTH BUCHOBKIB, IO OpPraHM MICLEBOTO CAMOBpPAIYBaHHS B YKpaiHi
BOJIOZIIFOTh HNIMPOKMMHU HOPMOTBOPYHMMH IIOBHOBaKEHHIMH, 3aKkpimuieHuMH KoHcTutyuiero Ykpainu
ta 3akoHoMm «lIpo micueBe camMoBpsayBaHHS B YKpaiHi». MicueBi pagyl yXBaJIOIOTh PIIICHHS 3
KJIIOYOBUX MHUTaHb OIOJKETY, MICLEBUX MOAATKIB, YIPABIIHHA KOMyHaJIbHUM MalfHOM Ta PO3BUTKY
rpoMajy, a BHUKOHAaBYI KOMITETH 1 TOJIOBH TpOMaJ BHJAIOTh BJIACHI HOPMATHBHI aKTH 3
OpraHizallifHMX NHUTaHb — PpO3MOPsKEHHA. HasBHICTP TaKMX IIOBHOBAaXEHb J03BOJISIE
TEPUTOPIAIBHUM TpOMaJaM BHUPINIYBAaTH JIOKAIbHI 3aBJaHHS BiJNOBITHO 10 iXHIX HOTped i
ocobnmuBocTei. Ilpu 1pOMy, BCl JIOKadbHI pIlIEHHS IOBHHHI CYBOPO BIAMNOBIIATH YUHHOMY
3aKOHOJIABCTBY 1 MIIUIATAIOTh KOHTPOJIO 3 00Ky KoHcTuTymii Ta 3akoHiB YKpainu, mo 3ade3neuye
3aKOHHICTB 1 IPABOBY €JIHICTh HA MiCIIEBOMY PiBHI.

Mancypoea Anacmacia Kocmanmuniena

cmyoeumxka 1 kypcy cneyianvnocmi K9 Ilpasooxoponua disnvHicms
Hasuanvno-nayxosozo incmumymy YnpaeninHs, mexHono2iu ma npagosux HayKk
Hayionanvnozo mpancnopmmuozo ynisepcumemy

Haykoeuii kepienuk:

O3env Bimanina Ieaniena,

Kanouoam ropuouunux nayk, ooyenm,

8.0. 3as8idysaua Kageopu meopii ma nyoaiuHo20 npasa

HasuanbHo-naykoo2o incmumymy YnpasiiHHs MexHoL02itl ma npagosux HayKk
Hayionanvnoeo mpancnopmmozo yrieepcumemy

KOHCTUTYIIMHAN MPUHIIUII HAPOJIHOI'O CYBEPEHITETY

KOHCTUTYLIHHUI OpPUHLUI HApOAHOIO CYBEPEHITETY € OJHUM 13 0a30BHUX NPUHIUIIB
KOHCTUTYLIHHOrO naxy Ykpainu. 3rigHo 31 cr. 5 KoHcruTynii YkpaiHu, HOCIEM CyBEpEHITETY 1
€IMHUM JIKEPEJIOM B/l B YKpaiHi € HapoJ, sSIKUH 3/11HCHIOE Bi1aly O€3110CEepEeIHbO Ta Uepe3 OpraHu
Jiep>KaBHOT BJIJM 1 MICLIEBOTO caMOBpsayBaHHs. Llel mpuHLMN 3aKiajae MpaBoBe MIATPYHTS AJS
MPOIIEAYP HAPOJAHOTO BOJICBUSBIIEHHs (BUOOpH, pedepeHayMH) 1 BCTAaHOBIIOE 3a00pOHY Ha
y3yprHarito BiaJu.

Hapoanuii cyBepeHITET — Ii€ KOHCTUTYLIWHE TMOJOXKEHHS, SKEe BUpa)kae 1J1e0, 10 BCI
Jiep>KaBHI MOBHOBA)XEHHS MOXOJATh Bil Hapoay. Ha mpaktuni 1e o3Hauae, mo Hapoa: 1) dopmye
opranu Biaau (BUOOpH); 2) 6epe y4acTh y O€3MocepeTHhbOMY BHUPIIIEHHI HAWBAKIMBIIIMX MATAHb
(pedepennymu); 3) KOHTPOJIOE BIIAAY 4Yepe3 IHCTUTYTH MNPEACTaBHHUIIBKOI JIEMOKpaTii Ta iHII
MexaHi3Mu ydacTi. HaykoBi IOCHIKEHHS MIJKPECIIOI0Th, 10 MOHATTSA BKIIIOYAE K TEOPETUYHY
(pinmocodcrro-TpaBoOBY) OCHOBY, TakK 1 CYKYIHICTh IPAaBOBUX MeXaHi3MiB peanizarii. KoHcTuTyiiHi
rapaHTii HApOJHOTO CYBEPEHITETY MICTAThCA y cTarTi 5 OcHOBHOro 3aKOHY, A€ 3aKpiIlsIeHO, 110

21



MIPaBO 3MIHIOBATU KOHCTUTYLIHHUH J1a]] HAJIEKHUTH BUKJIFOYHO HApPOOBI 1 HE MOKe OyTH y3ypIIOBaHE;
1€ CTBOPIOE KOHCTUTYIIHHUHN Oap’ep MPOTH y3ypHallii Biau.

dopmu peanizallii NOAUISIOTh Ha Oe3rmocepeiHi Ta IPeACTaBHUIBKI (OIIOCEPEKOBaH1).

Pedepennym - 1ie popma 3aranbHOro BOJICBUSIBICHHS T'POMAJsSH IIOAO HaMBa)KIUBILIMX
MUTaHb JIEP’KABHOTO i CYCHUIBHOTO XKHUTTS; HOTO MPaBOBUI CTAaTyC BU3HAdaeThcss KoHCTUTYIEO 1
3aKOHOM. PedepenyMm BUCTyMae 1HCTPYMEHTOM MPSIMOTO HAPOIOBIAAS, KO PIIICHHS YXBaJIO€
cam HapoJl.

Bubopu sik ocHOBHaA (popma peatizaiii HApOJOBIALIS MOJATA€ y TOMY, 110 HApOJ JENerye
CBOi MOBHOBAXXECHHsS MpPEICTaBHUKaM depe3 BuOopu (BuOopu [IpesmnmeHta, mapiaaMeHTy, MicleBi
Bubopn). Koncrutynist Ykpainu ta Bubopunii kogekc YKpainu pernaMeHTyIOTh MOPSAAOK BUOOPIB, CTPOKH i
YMOBH iX TIpoBeZieHHsS. BuOopu € KIF04OBMM MEXaHI3MOM peaji3allii HapoJHOTO CYBEpEHITEeTy B CyJacHid
JIEMOKpATHYHIN JepkaBi. BogHoWac icHye HHM3Ka 3arpo3 Moo peasizamii BUOOpUnX mpaB rpoMaisH: 1) Ha
CHOTOJTHIIIIHIN JICHb, 116 HEMOXKIIUBICTh HA HOPMAaTHUBHA 3a00pOHa MPOBECHHS BUOOPIB B yMOBaX BOEHHOTO
CTaHy; 2) Yy MHUPHHI 4ac OCHOBHHUMH MpOOJeMaMH €: SIKICTh BUOOPIB 1 MaHIMyJsLii, MOJITUYHA KOPYIILIis,
HU3bKa y9acTh TPOMAJISH, anaTisi BHOOPIIiB, HEOBIpa 0 iIHCTUTYTIB Biaay, iHGopMalliiiHi 6ap’epu.

[MapiamMeHTapu3M i cHCTEMa MPEICTABHUIITBA € OMOCEPEIKOBAHUMH (HOPMaMU BTIIICHHSI HAPOIHOTO
cyBepenitery. [Tapnament (BepxoBna Paga Ykpainu) - TOJJOBHUH MPEICTaBHULIBKUM OpraH, yepe3 KU
HapoJ 3MIWCHIOE 3aKOHOJAaBYYy BIady. Tak camMo uepe3 OpraHu MICIEBOTO CaMOBPSTYBaHHS
rpoMaassHu Oe3Mocepe/IHbO BIUTUBAIOTH HA MICIHEBY MOJITHUKY Ta KHUTTS TPOMaJd, L0 TaKOX €
(dhopMorI0 peaizallii CyBepeHITETy Ha PEeriOHATLHOMY PiBHI.

[ gopmu yuacti rpomazsH. IlyOmiuHi KOHCynbTalii, TPOMAACHKI 1HII[IATHBH, MICIEBI
IPOMAJICHKI CITyXaHHS: IHCTPYMEHTH, [0 TTOCHITIOIOTH 3B’ SI30K BIIAH 3 TPOMA/ISTHAMH 1 PO3IIHPIOIOTH
KaHaJu MPSMOT0 BIUTMBY HapOAy Ha pillICHHS.

Takum YMHOM, HApPOJHUI CyBEpeHITeT — 11e 6a30Ba KOHCTHUTYIIIHA I[IHHICTH, IO BUMArae siK
yIIOCKOHAJIEHHSI HOPMATUBHOTO 3a0€3MeueHHs, TaK 1 MPaKTUYHUX IHCTPYMEHTIB MiABUIICHHS y4acTi
rpomazsgH. Kpim toro, morpiOHa cydacHa BuOopdYa iHPpacTpyKTypa i Mpo3opi mpouesypH, 1mod
3a0e3MeYuTH JOCTOBIPHICTH BOJICBUSIBICHHS. PO3BUTOK IHCTPYMEHTIB MPSAMOI y4acTi TPOMAJISH Y
3nificHeHH1 Biaau (pedepeHyMu, MiCIIeBi iHIIaTHBY, €IEKTPOHHI KOHCYJIBTAIII]) Ma€ IOEAHYBATHCh
13 rapaHTIsSIMU 3aXUCTY MPaB MEHIINH Ta BEPXOBEHCTBA MpaBa.

Jimepamypa:

1. Hapoanuii cyBepeHITeT 1 peasizallisi BIaJ0CIpOMOKHOCTI IEMOKPATHYHOI JiepKaBu: MOHOTpadisl.
Kuura 11/ O.B. Llep6antok. Monorpadis. — K.: Jloroc, 2013. — 306 c. — bi6miorp.: C. 271—
304.Crartd npo napjiaMeHTapu3M K popMy peastizallii HapoJIHOTO CYBEPEHITETY.

2. Pimenns Koncruryuniiinoro cyny Ykpainu Bix 05.10.2005 Ne 6-pri/2005 URL:
https://zakon.rada.gov.ua/laws/show/v006p710-05#Text

Mamecee Ilempo Cepeitiosuu,

O0OKMOp 10PUOUYHUX HAYK, npogdecop,

npoghecop xkagheopu npusamnozo npasa

Kuiscbkoeo cmonuunoezo ynieepcumemy imeni bopuca I pinuenxa

CUCTEMO YTBOPIOIOYI EJIEMEHTH IE—IHOBAHII?‘IHOi HAYKHU TA OCBITHU B
KOHTEKCTI €EBPOIHTEI PALIIMHUX MMPOILIECIB B YKPAIHI

[Ilo 3Ha4uTH CHOrOJHI «IHHOBAllIiHAa OCBITa» 1 «IHHOBaliiHa Hayka»? Yu 1e mnpocro
MoOJIepHi3allig nmporpaM Ta gabopatopiii? Uu 1e — rmOuHHA 3MiHA IHCTUTYLIHHOT JIOTIKH, CIIOCO0Y
MUCJIEHHSI, CIOCO0Y perytoBaHHs?

Sl TBep0 NEepeKOHaHMMU: IHHOBAIiiiHA OCBiTa ¥ Hayka CTalOTh apeHOK KOHBEPreHIIil
MIPUBATHOIO 1 MyOIIYHOTO Mpasa. | 111 KOHBEpreH1isl — He MPOrpPeCUBHA «MOa», a yMOBa CTBOPEHHS
CY4acHO{ CUCTEMH 3HaHb, 3/1aTHOI (PYHKIIOHYBATH B €BPONEHCHKOMY KOHTEKCTI.

Ocsaira if HayKka MarOTh TIOJIBITHUHN XapaKTep:
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BOHHM CIIYTYIOTh CYCIIJIBHOMY OJIary — sIKiCThb, TOCTYITHICTb, JOCIIKEHHS 337151 CIUIBHOTO OJ1ara;
1 0THOYACHO BOHH (YHKIIIOHYIOTH SIK IHCTUTYIIT aBTOHOMIT — YHIBEPCUTETH, TOCIITHUIIBKI IIEHTPH,
BUKJIa/1a4i, CTYJCHTH, KOHTPAKTHA B3a€EMO/1isl, PUHOK 3HAHb.

Ils mOABIHHICTE CTBOPIOE MPABOBE I0JIE€, B AKOMY MO HA «TUIBKH MyOJIYHE» 1 «TIIBKH
MpUBATHE» BXKE HE Mpalfoe. MoBa mpo 31utTTs chep: 1e AeprkaBa, YHIBEPCUTET, pUHOK IPAIIOIOTh
yepe3 CIUIbHI PeKMMHU YIpaBIiHHS, CTaHIAPTH, €THUKY W KOMILIa€eHC. B KOHTEKCTI 3a3HAY€HOIO
ETnka Ta KOMITJTa€HC BHCTYIAIOTh OMOPOI0 KOHBEPTEeHIIi].

JlaBaiiTe 3ragaemMo: cB0001a HayKu — (hyHIaMEeHTaIbHa IHHICT. AJie cB0O0OO1a 6€3 KOHTPOITIO,
0e3 100poUecHOCTI, 6€3 MiA3BITHOCTI PU3UKYE MEPETBOPUTUCH HA XA0C.

Kommiaenc Tyt He kapanbHuMi MexaHi3M. lle cuctema BHyTpimmHBOI BigmoBigaibHOCTI. Lle
KaHaJIX JJIs TIOBIZIOMJICHB, 11€ TIOJITUKH KOH(JIIIKTY IHTEPECiB, 11 MpOoleypa HaBYaHHS aKaJAeMiqHOT
J0O0POYECHOCTI.

ETtuka — e He «rapHuil gogatok». Lle HopMa paBoOBOTO MOPSIKY, sika 3a0e3nedye JA0Bipy:
CTYJCHTIB JI0 OCBITHBOT YCTAHOBH, CYCIIUJILCTBA 10 HAYKH, MI>KHAPOJHUX MAapTHEPIB A0 YKPATHCHKOTO
YHIBEPCHUTETY.

JloriyHUM TPOJOBXKEHHSAM € MDKHApOJHI CTaHIAPTH Ta €BPOIHTErpaIis SK BHUMIp
Tpancdopmariii.

SIK110 MU TOBOPUMO MPO 1HHOBALIIWHY OCBITY Ta HayKy B YKpaiHi, MH MyCMO BpaxOBYBaTH:
€Bporeiichbki crangaptu 3ade3neueHHs sskocti (ESG 2015) — hopmyroTh criiyibHY paMKy JiJisl BCbOTO
€BpOMECHKOro MPOCTOPY BUILOT OCBITH.

Cranmapta ynpasiinas ocBiTHiME opranizamisimu (ISO 21001) — maroTh iHCTpYMEHT, SIK OpraHi3yBaTH
CHCTEMY YIPaBIiHHS, OpIEHTOBaHY Ha 3aCBOEHHS KOMIIETCHTHOCTEH, pe3yIbTaTHBHICTh, B3a€MOMII0 3i
CTEHKXOJIIEPAMH.

Cranmaptd KoMmIutaeHcy # antukopymiiini cucremu (ISO 37301 / 37001) — cTBOpIOIOTH IOPUANYHY i
YIPaBIiHCHKY OCHOBY IIJIsl TOOPOUYECHOCTI, ITPO30POCTI, BiIMTOBIAaTHHOCTI.

Pexomenpanii OECD 3 nutasb eTHKH, TOOPOYECHOCTI, MiA3BITHOCTI — MiJCHIIOIOTh IHCTUTYIIHHY KYJIBTYPY.
Permament Regulation (EU) 2016/679 (GDPR) — 3axuct mepcoHanbHUX NaHUX Y IMUPPOBIH OCBITI cTanmid
CTaHJApT, KK Mae BPaXOBYBaTH YKpaiHChKa CHCTEMa OCBITH.

€BpoiHTerpaliifiHi BUMipH — Lie He JIMIIE ajanTaiisi 3aKoHiB. Lle 3MiHa KyJabTypH, 1€ IHCTUTYIIiHHE
nepedopMaTyBaHHs, i€ TIEPEXi BiJy MOJCN «IepKaBHUN YHIBEPCUTET» A0 MOAETI «yHiBEPCUTET-IHCTUTYIIis
3HaHb, 110 Bi/ATIOBiZa€ CBITOBUM CTaHIAPTaM i JIi€ IPO30pPO, ETUIHO, e)EKTUBHOY.

Sxi npaktryni Hachiaku ans Ykpaiau? 1o me o3navae s Hac TyT i 3apas?
3akyiajiM BUIOi OCBITH MAalOTh OPIEHTYBATHUCh HA BHYTPIIIHIO CUCTEMY SIKOCTI, sIKa TEpPEryisijiac He JIMIIe
nporpamy, a il yrpasiiHHs, KyJIbTypy, IPOLEIYPH, PU3HKHU BianoBiaHo 10 ESG.

B yniBepcureTi Mae OyTH CTBOpEHa CHCTeMa KOMILTAEHCY: MOJNITHKA aKaJeMidyHOi TOOPOYECHOCTI, KaHau
MOBIJIOMJICHb, OIIHIOBaHHS KOH(QIIKTY iHTEpeciB, ayJuT SKOCTi 1 I cucTeMa Mae OyTW iHTerpoBaHa 3
cucremoro yrpasmiaas (1SO 21001 sk npuknan).

3aKOHOIABCTBO ¥ BHYTPIIIHI MPOLEIyPH MAIOTh BPAXOBYBATH €BPOIHTErpalliiiHi CTaHAAPTH: SIK aKaJeMIdHa
aBTOHOMIs, TaK 1 Mi/A3BITHICTh; K cB00OJIa HAYKOBOI'O MOIIYKY, TaK 1 MPO30PICTh (hiHAHCYBAHHS; K
PUHKOBI MEXaHI3MH YHIBEPCHUTETIB, TaK 1 3a0€311e4eHHs PIBHOTO JOCTYIY CTYAEHTIB.
[IpuBaTHO-IpaBOBI IIIHHOCTI (KOHTPAKTH, aBTOPChKI IpaBa, IHTEJNEKTyajlbHa BIJIACHICTb,
KOpIOpaTUBHE YHPAaBIiHHSA) MAalOTh IPALIOBaTH MiJl €riIol0 €TUYHOI KyJIbTypu Ta MyOII4HOTO
iHTepecy. ToOTO BOHM HE MPOTUCTABIICHI JIePKABHOMY PET'YITIOBAaHHIO — BOHU 3 HUM B3a€MOJIIIOTb.

JlaBaiiTe mogymaemMo HaJ TUM:

Aky kynemypy mu popmyemo 6 Hawiux yHigepcumemax?
Yu 0ocmamnvbo mMu 8iON0BIOAEMO MIHCHAPOOHUM CIMAHOAPMAM?
Yu Hawi 6nympiwni mexanizmu 3abe3neuyioms 008ipy i 4u Mu 20moei 00 €8ponelcbkoi inmezpayii?

Mu Maemo 1maHc 3poOUTH HE TPOCTO pedopMy, a TpaHCHOPMAIlit0 — MEPETBOPUTH YKPATHCHKY
BUIIly OCBITY ¥ HayKy Ha CHCTeMY, 3JIaTHy KOHKYpPYBaTH, CIIBIIpAIfOBaTH, OYTH YaCTHHOIO
€BPONENUCHKOTO MPOCTOPY.

SKo MU He MPUIMEMO BUKIIUK KOHBEPIeHIT — MPUBATHOTO ¥ MyOIIYHOTO, €TUKH i KOMILIAEHCY,
aBTOHOMIi ¥ MII3BITHOCTI — MU PU3UKYEMO 3aJUIIUTUCH Ha epudepii 3MiH.

A SKIIO0 MPUHMEMO — MU MOKEMO CTaTH MPUKIAIOM, DKEPEIOM iHHOBAIIIH, KepeIoM 3HaHb,
JOKEPETIOM JIOBIPH.
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Hayionanvno2co mpancnopmmuoeo yHieepcumemy,

m. Kuis, Ykpaina

IPABOBI JI)KEPEJIA TIPABOOXOPOHHOI JISIJIbHOCTI B TETBMAHIIIAHI

[TpaBooxoponHa gisutbHicTh y ['erbManmuai XVII-XVIII cromiTh mocigana BaXIUBE MICIIC B
CUCTeMI Jep>KaBHOTO YIIPaBIIiHHA Ta 3abe3neueHHs npasonopaaky. Came B 1ei nepios BinOyBanocs
(bopMyBaHHS HaliOHAJTFHOI TPABOBOI CUCTEMH, IO TTOEIHYBAJA TPAIUIIil 3BUYA€BOTO YKPATHCHKOTO
1paBa, HOPMH KHSKOi TOOM Ta JIMTOBCHKO-TIOJIBCHKOTO 3aKOHOJIABCTBA. BaxkinBe 3HaUeHHS cepell
JDKEepeNl TIpaBa, IO PETYIIOBAIA TPABOOXOPOHHY isIbHICTh, Majd YHCICHHI TIeThbMaHCHKI
yHiBepcaju, CTaTTi, FPaMOTH, opAepu. BpaxoBytoun KOHKpeTHI 00CTaBUHU Ta 3aJIEKHO BiJl 00'€KTa
3JI0YMHHUX MOCATaHb, YHIBEPCATH BKAa3YIOTh HA TaKi BHIU 3JI0YMHIB: MONITHYHI, BIICBKOBI, IIPOTH
MOPAIIKY YIPABIIHHSA 1 CyAy, CIy>KOOB1, IPOTH LIEPKBH, MaiTHOB1 Ta rOCIIOAAPCHKI 3I0UMHU, 3JI0YHHU
potu ocobu. Yncnenni yHiBepcamu b. XMeIbHHUIIBKOTO 3aCBIAUYIOTh, IO OJHUM 13 HAUTSDKUYUX i
HaWMOIIMPEHIIINX 3]I0YKHIB y LIeH mepioa 0ysI0 mocAaraHHs Ha MPUBATHY BJIACHICTh HUISXTH 1 MilllaH
— «CBaBULIA 1 OYHTH» — aHTHKPIITOCHUIIBKI ITOBCTAHHS CEJISH, IO CYITPOBOKYBAIHCS TPa0yHKAMH
Ta po300€eM, BiIMOBa CeJlsiH BUKOHYBaTH MOBHHHOCTI HAa KOPUCTh NUISIXTH, KpaJibkka MaiiHa,
MIPUBJIACHEHHS 3€MEJIbHUX YTih, BHJIOB pHUOM, BUPYOKa JIiCy, TOMIO. 3TIOYMHH TPOTHU O0COOM —
MOCSATaHHS Ha JKUTTS, 3I0POB'S, YECTh 1 CBOOOAY NMPUBLICHOBaHUX CTaHIB — B yHiBepcalaxX MOETHYIOThCS 13
rpa0yHKOM Ta pO300€M 1 BH3HAYAIOTHCS TAKUMU TEPMIHAMH, SIK «IIKOIa», «KPUBJA», «IIApIaHUHA,
«CBaBOJIS». B OKpeMuX yHiBepcasax € 3rajiku Mpo BOMBCTBO - HAWTSDKYMIA 37I0YMH MPOTH OCOOH B yCi YacH.
[Micnsa BUKIamy 3MICTy 3JI0YMHHOIO JIiSTHHS YHIBEpCcalld BKa3yIOTh Ha TOKapaHHs 3a CKOeHe. Y OiIbIIoCTi
BHUIIAJIKIB, HE3aJISKHO BiJ] CKJIaly 3JI0YUHY 1 HOTO TAKKOCTI, FeThMaH BUKOPUCTOBYBAB TaKi POPMYIIH: «CTPOre
KapaHHs», «CYBOPO KapaTiy», «KapaTH OUTH MarOTh». A OTXKe, YHiBEpCaln He BKa3yIOTh HA KOHKPETHHUI BH]I i
Mipy mokapaHHs. ['eTbMaH, SIK MpaBWJIO, JHIIEe KBami(iKyBaB CKJaJl 3JIOYMHY, a MPaBO BCTAHOBIIOBATH
KOHKPETHE IIOKapaHHA 3a HbOI'0, KEPYIOYUCH BiZLHOBiI[HI/IMI/I IIpaBOBUMHU KEpECIaMu, JCJICTYBaB IMOJIKOBUM,
COTEHHHM Ta MaricTpaTchbkuM cyiam. OKpemi yHiBepcalu BKa3ylOTh Ha Te, IO 3JI0YMHEIb MaB OyTH
apelITOBaHMUi 1 BiANPAaBICHUI 10 reThMaHa — «JI0 HAC 3B’s3aTH OJCHJIATID) JJIs IPOBEICHHS CIiICTBA Ta
pO3MIIALY COpaBH OCOOMCTO TEThbMaHOM a00 TEHEpalbHUM CcyaoM. Biu3pko uBepTi yHiBepcamiB, KOTpi
BCTAQHOBJIFOBAJIM MMOKapaHHs 3a 3JI0YMHHM, nependadain CMEpTHY Kapy — «Ha TOplie KapaTh», KECTOKO
Ka3HUTHY, «IHOeHUIICI0 KapaTin». CMepTHa Kapa Mpu3Havanacs 3a Oyab-sKuil i3 mepeiueHnx 3104nHiB. Sk
MpaBHJIO, BOHA 3aCTOCOBYBAJIACS JI0 CEJIsIH, IPOCTHX KO3aKiB i Ko3aIbkol crapiinau. [3, 123-124]

[Tpu mpoMy ciii 3a3HAYUTH, MIO TOPIBHSHO 3 IHIIUMH €BPONEHCHKMMHU KpaiHaMH KpHUMiHalbHE MPaBo
Vkpainu-I'eTbMaHIIMHA HE BiJI3HAYAIOCS OCOOIMBOIO JKOPCTOKICTIO MOKapaHb. B yHiBepcanax € 3rajiku mpo
TIOPEMHE YB'SI3HEHHS, IO 3/1€01JILIIOr0 BUKOPUCTOBYBAJIOCS HE SK IMOKApaHHS, a SIK JOCYA0BE TPUMAaHHS ITiJ]
BapToto. IHOmI yHiBepcajgamu mnepeadadanacs KOH(QICKaIlisi MaiHa 3J0YMHIISI — «M CBOE IOTEpsellb H
TOJIOBOIO CBOCIO MpHIUIATHIIBY.[3, 125]

B mpaBoBomy moni I'erbmanmyau nponosxyBain gistu Tpertiid JIutoBeekuit Ctatyt 1588 p., a Takox
HOpPMH, IHKOpIOpoBaHi 3 mpaBoBux cucteM [lonbmy, Himewuwnm, Pocii. Take po3maittss HOpMaTHBHO-
NPABOBUX aKTiB, CIIPHYMHMIO MPArHEHHS YKPAiHCHKOI €MiTH BIOPSAKYBAaTH YMHHE HAIliOHAIBHE MPaBO i
MOTHUBYBaJO JO TMpOBeAeHHS Koxudikauiiiaux poOiT. B pesymprari y 1734 p. Oyiao cTBOpeHO
CHCTEMaTH30BaHUH 3BiJI TpolecyanbHoro mpasa «lIpoliec KOpOoTKHH HaKa3HWH, BUJIAHUH TPU PE3WICHINT
reTbMaHchbKkui. BiH ckianaBcst 3 13 maparpadis, KOpOTKOTO JI0JJaTKa Ta XapaKTEPUCTHKH TIOPSIKY BHHECCHHS
BUPOKiB. Bu3HauaBcs MOPSIOK MPUAHATTS MMO30BY, JOKYMEHTIB Bi/IOBia4a, 000B’I3KM CeKpeTaps Cydy 3
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IITOTOBKY CITPaBH JI0 3acilaHHA. PermaMeHTyBaMcss 0COOMBOCTI PO3TIISAY OKPEMUX CYIOBHX CIIPaB: PO
mo6oi i oOpa3y decTi, BOUBCTBO, MPETIOO0IISTHHS, 3IBAITYBAHHS, 3JIOIIACTBO, TIPO BTedy ceisH. JlomaTok
BPETYJILOBYBAB MOPSAOK OGOPMIICHHS «BHUIIUCY 13 COpaBW». Y KiHLEBiH YaCTHHI HaBOAWIMCS 3pa3KH JBOX
BUJIB 3aKIIOYHOTO aKTy CYJOBOTO TPOIECY — BHPOKY IMUPOKOrO W CTHCIOTO Ta TMoJaBajiach ix
xapaktepuctuka.y 1743 p. Oymo 3aBepuieHO poOOTH IO CTBOPEHHIO YHIBEPCATBHOTO KOIEKCY YKPaiHCHKOTO
mpaBa mijg Ha3Boro «lIpaBa, 3a AKMMHU CyAUTHCS MaJoOpoCiichkuil Hapoa». Bin cknmanmascs 3 30 posainis, 531
aptukyia i 1716 myHkriB. 30ipHUK MICTHB B cOOi HOpMH aMiHICTPaTUBHOTO, IIUBIJILHOTO, KPUMIHAIBHOTO 1
MPOIIeCyaIbHOTO MpaBa. B ramy3i KpUMiHAIBFHOTO MpaBa BAXKIMBOIO PHCOI0 OyB HOTO MPHUBATHOIIPABOBUI
XapaxTep, BBOJUINCH HOBI MOHSTTS: 3aMaxX Ha 3JI0YMH; PO3PI3HEHHS TOJOBHOIO 3JI0YUHIIS 1 CIIBYYaCHHUKIB,
peuHaNB 3I04MHY. 30ipHHK JIeTaJbHO perjiaMeHTyBaB MpoLecyanbHe IpaBo, PErylioBaB BCi CTail Cy10BOTO
npoliecy, IepepaxoByBaB BUIM TIOKapaHsb. [2. C. 276]

OTxe, IpaBOOXOPOHHA AisUIbHICTE Y I'eThbMaHIIMHI Oylia BaXKJIMBOIO CKJIaJ0BOIO JIEPKABHOTO
YCTPOI0, 1110 3a0e31euyBasia MopsI0K, CIIPaBeIJIMBICTh 1 3aXKCT ITpaB HaceleHHs. BoHa rpyHTyBanacs
Ha TIO€JHAHHI 3BUYA€BOT0 YKPATHCHKOTO MpaBa, TeThbMaHChKOTO 3aKOHO/IaBCTBA, CUCTEMATH30BAHIX
3BO/IB YKPAiHCHKOTO IMpaBa, M0 CBIAYUTH PO BUCOKUU PIBEHBb MPABOBOI KYJbTYPH TOTOYaCHOTO
CYCIiJIbCTBA.

Jimepamypa:
1. Boiiko LH. lepxasa i nmpaso I'erbManmunuu. JIsis, 2000. 117 c.
2. IsanoB B.M. Icropis nepxaBu i npaBa Ykpaiau. Kuis, 2013. URL:
https://fpk.in.ua/images/biblioteka/2FMB_Pravo/lvanov-DPU.pdf )
3. Ko3auenko A. 3mounHHM Ta TOKapaHHs B YkpaiHi-I'erpmanmmui 3a yHiBepcamamu bormana
XMmenbHUIBKOTo (1648-1657 pokn). Bicnux Axademii npagosux nayk Ykpainu. 2003, Ned. C.120-
126.
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KOHCTUTYIIWHI TAPAHTII CBOBOJIA CJIOBA TA THOOPMAIII

CBobojia ciioBa Ta iHpopMaIii € OJHUMU 3 HAaHBXKJIUBIIIUX KOHCTUTYLIWHUX MPaB JHOAUHHU,
0e3 SKUX HEMOXKIIUBE ICHYBaHHS CIIPABKHBOI IEMOKPATii, TPOMaSIHCHKOI'O CYCIIbCTBA TA IPABOBOT
nepxaBu. BoHU cTaHOBISITH OCHOBY (DOpMYBaHHSI CYCHUIBHOI JYMKH, 3a0€3M€Uyl0Th BIIKPUTICTh
BJIaJI, PO3BUTOK MOJITUYHOTO IIIOPAii3My, IPO30PICTh MPUHHSTTS PILIEHb 1 KOHTPOJIb TPOMAJISH
HaJ ASUIBHICTIO JIEp)KaBHHUX OpraHiB. Y CydyacHOMY CBITI, Jie 1H(opmallisl cTaja HalBaXJIMBIILIUM
pecypcoM, 1 npaBa HaOyBalOTh OCOOMMBOro 3HaueHHs. Came TOMY iX rapaHTyBaHHS, 3aXHCT 1
PO3BHUTOK € OJTHUM 13 KIIFOUOBHX 3aB/IaHb YKPATHCHKOI JepPIKaBH.

BinnosigHo o crarti 34 Koncrutyiii Ykpainu, K0kKeH TpPOMaIsTHIH Ma€ MPaBo Ha CBOOOTY
JYMKH 1 CJIOBA, a TAKOXX Ha BUIbHE BUPAKEHHS CBOIX MOTJISIIIB 1 MepekoHaHb. KOHCTUTYIIA rapaHTye
MO>KJIMBICTh BIJIBHO 30MpaTH, 30epiratu, BAKOPUCTOBYBATH 1 MOLIMPIOBATH 1H(opMaIito Oyab-sKUM
3aKOHHUM CITIOCOOOM — YCHO, TMCBMOBO, Yepe3 IPyKOBaH1 UM €JIEeKTPOHHI Meaia, y Mepexi [HTepHer
TOLIO.

Baxxnuso, 1o niensypa B Ykpaini 3a0oponena (4.3 cr. 15 Koncruryuii Ykpainu), To6TO HIXTO
HE Ma€ MpaBa BUMaraTH IOIEPEIHbOrO IMOTO/DKEHHS MarepiaiiB abo oOMeXyBaTu iX 3MicT 3a
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MOJITHYHUMH, EKOHOMIYHUMH M 1HIIMMUA MOTHBaMU. 3rifHo TiymadeHHs Koncruryuniinoro Cymy
VYkpaiau: «Ilig eH3yporo ¢ po3yMiTH KOHTPOJIb 3 OOKY IHCTUTYTIB ITyOJIIYHOI BJIaJIN 32 3MICTOM
Ta PO3MOBCIO/KEHHAM 1HPOpMALii 3 METOI0 3aXUCTY iH(pOpMaIifHOTO MPOCTOPY, TOOTO Mpsimi a0
OTIOCEepPEKOBaHI il Jep’kaBHW, CHpPsIMOBaHI Ha OOMEKEHHS 4YM HaBiThb 3a00pOHY MOIIUPEHHS
iHpopmanii, sIKy BOHAa BBaKa€ IIKI[UIMBOIO YW HE NOTPiOHOIO ansi cycmiabcTBay (PimeHHs
Koncruryniinoro Cyny Ykpainu Bix 22 ciunst 2020 poky Ne 1-p(1)/2020).

Boxnouac OcHoBHMIA 3aKOH BCTAaHOBIIIOE, IO peai3amlis CBOOOIM CIOBa MOXe OyTH
oOMekeHa 3aKOHOM, ajJie JIMILE Y YiTKO BU3HAYCHUX BUIIAJKaX: B IHTEpecax HalllOHAJIbHOI Oe3MeKH,
TEPUTOPIATLHOI IUTICHOCTI, TPOMACHKOT0 MOPAIKY, s 3a1100IraHH 37I09MHAM, 3aXHCTY permyTarlii
Ta IpaB 1HIIMX 0Ci0, OXOPOHH 370POB’ S HACEJICHHSI a00 MiATPUMAaHHS aBTOPUTETY CYA0BOI BiIaau (4.
3 cr. 34 Koncturyuii Ykpainu). Lle monoxxenns 3abe3neuye 6amaHc Mixk cBOOO0I0 OCOOMCTOCTI Ta
BIIMOBIIAJILHICTIO Tiepe] cycniabcTBOM. CBOOOMA ciI0Ba HE O3Hayae OE3KapHICTh 3a MOIIMPEHHS
HeNnpaBaAUBOi iH(OpMaIlil, MOBM BOPOKHEUI, 3aKJIUKU 10 HACHJIBCTBA YW MOPYILICHHS IpaB 1HIINX
JIIOJIEN.

Oxpim Koucturynii, mpaBo Ha cBoOoxy cioBa Ta iH(popMallii 3akpimjieHe B HU3II
crieriagpHUX 3aKoHIB Ykpainu. Hacammiepen, 1ie 3akon «IIpo indopmariiro» Big 02.10.1992 Ne 2657-
X, sixuii Bu3HAUYa€ 3aranbHi IPUHIUITH iHGOPMALIIHIX BiIHOCHH, paBa Ta 000B’A3KH yYACHUKIB, TapaHTIl
JOCTYIy A0 iHpopMallii Ta BiAMOBINAIBHICTE 32 i1 mopymienHs. 3akoH «IIpo goctyn no my6aiuHoi iHdopMmarii»
Bix 13.01.2011 Ne 2939-VI perymoe TOpSAOK OTpUMaHHSA TpomansHamu iHdopmalii, mo mepedyBae y
BOJIOZIIHHI JepKaBHUX OprafiB, a 3akoHu Ykpainm «[Ipo memia» Bim 13.12.2022 Ne 2849-1X Tta «IlIpo
TeneOayeHHs 1 pamiomoBieHHsS» Big 21.12.1993 No 3759-XII  BCcTaHOBIIOWOTH TpaBWiIa JisSUIBHOCTI
KYPHAIICTIiB 1 Me/liaopraHizalliii Ta cipsIMOBaHi Ha pealtizallito CBOOO M CJIOBa, PaB IPOMAJISTH Ha OTPUMAHHS
MTOBHOI, JOCTOBIpHOI Ta OmepaTHBHOI iH(pOpMaIlil, Ha BiIKpUTE 1 BiIbHE 0OTOBOPEHHS CYCIIIHHUX MUTAHb.
BaxJIMBUM €NeMEHTOM € TaKOXK 3aXHCT KYPHANICTIB BiJ MepecligyBaHb 3a BUKOHaHHS TpodeciiiHux
00OB’sI3KiB.

Ha piBHI mepkaBu CTBOPEHO IHCTHTYIIHI MEXaHiI3MH 3aXUCTy cBoOoau cioBa. Hampuxman, mpu
[Ipe3unentoBi Ykpaiau mie Paga 3 mutaHb cBOOOAM CIIOBA Ta 3aXUCTY JKYPHAIICTIB, SIKa PO3TIISAIAE BHITAIKA
MOpPYIICHHS MTPaB MPEACTABHUKIB MeJlia, CIIPHUSE AialoTy MiXK BIaJ0I0 Ta )KyPHATICTCHKOIO CIIiIbHOTO0. Kpim
TOr0, B YKpaiHi JiI0Th HE3aJEKHI PETYIATOPHI OpraHw, siKi 3a0e3MeuyoTh TOTPUMaHHS CTaHIapTiB y chepi
iH(opMarii Ta KOMyHIKaIIii.

Ceobopa ciioBa Ta iHdopmarlii B YKpaiHi Takoxk rapaHTy€eThCst MiKHAPOIHUMH JTOKYMEHTaMH, SKI €
CKJIaJJOBOI0 YaCTHMHOIO HAIlOHAJIILHOTO 3aKOHOMaBCTBA. Lle, 30kpema, 3aranpHa Jekjaparlis mpas
moauHu (ctartst 19), MikHapogHMH NAKT HpO TPOMAASHCBKI 1 TMOMITHYHI IpaBa, a TaKOX
€Bporelicbka KOHBEHIlIS PO 3aXUCT MpaB JIOJWHUA 1 OCHOBOMOJIOXKHHUX CBOOOJ, paTu(dikoBaHa
VYkpaiHoro. BimoBigHO 10 LUX JOKYMEHTIB, KOXHa JIIOJJMHA Ma€ MpPaBO Ha BUIbHE BUPAXKEHHS
MOTJISAIB, a Oyab-sKI OOMEKEHHS L[bOr0 MpaBa NOBUHHI OyTH MPONMOPUIMHUMHU Ta HEOOX1THUMHU B
JI€MOKPATUYHOMY CYCHUIbCTBI.

Opnak Ha MpakTULl peai3allis LUX MpaB CTHKAETbCS 3 HU3KOK BUKIHNKIB. Cepen HUX —
iHpopMariiiHa BilfHa, MponaraHjia, MOMMUpPeHHs (EeHKOBUX HOBHMH, CIPOOM MOJITUYHOIO THCKY Ha
MeJiia, TIepecililyBaHHs KypHAIICTIB. B yMoBax BifiHU 3 pOCIHCHKOIO (eiepaliicro 3’ sBUINCS HOBI
BUKJIMKH, OB’ 3aH1 3 HEOOX1IHICTIO OOMEXEHHs AOCTYyNy A0 MeBHOI iHdopmallii, ika Moxe OyTu
BUKOpPHUCTaHa BOporoM. Taki oOMeXeHHs € TUMYaCOBMMHM 1 MOBMHHI 3aCTOCOBYBATHCH JIUILE JJIs
3axMCTy HalllOHAJIbHOI Oe3neku. BaxmuBo, 1106 BOHU HE NMEePETBOPIOBAIMCA Ha MEXaHi3M THCKY Ha
CBOOOMy CJIOBa 4YM I1HCTPYMEHT MOJITHYHOI TeH3ypu. OKpeMoi yBaru 3aciiyroBye IMpoodiiema
37I0B’)KMBAHHs CBOOOJIOIO CJI0BA, KOJM Mijl BUTJIAZAOM BUIBHOTO BHCIIOBJIEHHS TyMOK MOIIMPIOETHCS
ne3indopmairisi, MOBa HEHABHCTI, 3aKJIMKWA JO HacwibcTBa ab0 nuckpuminaiii. Taki mii He
nianagaroTh i 3axuct KoHCTUTYIIl, apke BOHM MOPYIIYIOTH MpaBa iHIIMX OcCi0 1 cymepedarb
MPUHIMIIAM JIEMOKPAaTUYHOIO CYCHUIbCTBA. TOMYy BaKJIMBO 3abe3meunTu OajlaHC MK CBOOOJIOIO
BUCJIOBJIEHHS 1 BIIMTOBIIIbHICTIO 32 CJIOBO.

VY uudpoBy emnoxy MmocTarTh HOBI BHUKIMKH — CTPIMKHH PO3BUTOK COIIIAJIBHUX MEPEK,
65orepcTBa, ITYYHOTO IHTEJIEKTY Ta aITOPUTMIB, 110 POpMyIOTh iH(popMamiitHuil mpocTip. [Tutanns
JIOCTOBIPHOCTI JaHUX, MPHUBAaTHOCTI, MEPCOHAIBHUX JaHHUX, KiOepOe3MeKu CTaloTh TaKUMU K
BOXJIMBUMH, SIK 1 KJIACHYHE MPaBoO Ha CBOOOy cioBa. [lep:kaBa MOBUHHA a/1alITyBaTH 3aKOHOJaBCTBO
710 IUX 3MiH, 11100 3a0e3neunTy e(heKTUBHUM 3aXUCT MpaB rPOMa/ISIH B OHJIAWH-TIPOCTOPI.
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OTxe, KOHCTUTYIIIHHI rapaHTii cBoO6oaM cioBa Ta iH(opMalli — 1e He JUIle IOpUINYHA
HOpMa, a ¥ MOKa3HWK PIBHS JAEMOKpATii, BIAKPUTOCTI Ta PO3BUTKY JepKaBU. YKpaiHa Mae MIIHY
HOpMaTHBHY 0a3y, IO BIINOBiJa€ €BPONEHCHKUM CTaHAApTaM, OJHAK NOTpeOye MONANBIIOrO
BJIOCKOHAJICHHSI MEXaHI3MIB peanizaiii 1ux npas. HeoOXiqHO MOCHITIOBATH HE3AJICKHICTh CYIO0BOL
BIanu, 3a0e3nedyBaTd HEyNepeKeHEe PO3CIiAyBaHHA BUMAJKIB IEPECTiyBaHHSA KYpHAIICTIB,
pPO3BHBATH MEIIarpaMOTHICTh HACEJICHHs, 00 TPOMAaASHHW MOIJIM BIJAPI3HATH TMpaBIy Bif
MaHIMyJIALIHA.

CBo0o1a ci10Ba — 11€ HE JIMIIE PaBO KOKHOTO BHCJIOBJIIOBATH BJIACHI JIYMKH, a i 000B’ 130K
poOUTH TIe BIAMOBIJAIBHO, MOBAXKAIOYHM TIMHICTH 1 mMpaBa iHMMX Jroaed. lle Takoxk 3MaTHICTH
CIlyXaTH, aHaJi3yBaTH Ta KPUTUYHO cnpuiimMatu iHpopmamiro. CrpaBxkHs cBo00Ia CJI0Ba MOXKIIUBA
JIMILE TaM, JIe iICHy€ MpaBOBa KyJIbTypa, OBara 10 iCTHHU i TOJIEPAHTHICTD 10 PI3HUX TOYOK 30pYy.
VYkpaiHa, yTBep/KYHOUH €BPOIECHCHKI JEMOKpPATUYHI I[IHHOCTi, Ma€ IPOJOBXKYBAaTH PO3BHUBATU
He3aJeKHI MejIia, 3a0e3MeuyBaTi 3aXHUCT KYPHATICTIB, OOpOTHCS 3 IIEH3YPOIO Ta Jie3iH(opmarriero.
Jluie 3a IMX yMOB MO>KHA CTBOPUTH BIJIKPUTHH 1 BITbHUN 1H(OOPMAIIHHUAN TIPOCTIP, Y IKOMY KOXKEH
IPOMaJSTHMH MaTHME IIPaBO 3HATH, [yMaTH Ta TOBOPUTH 0€3 CTpaxy i TUCKY.
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Haykoeuii kepienuk: Ozenv Bimanina Ieaniena,

Kanouoam ropuouunux nayx, ooyenm,

8.0. 3a6i0ysaua Kagedpu meopii ma nyoniyHo20 npasa

HaguanbHo-naykoo2o incmumymy YRpasiiHHsA MexHOoI02it ma npagosux Hayk
Hayionanvnoeo mpancnopmmozo ynieepcumemy

KOHCTHUTYIIWHI TAPAHTII TEPUTOPIAJIBHOI IIJIICHOCTI YKPAIHH

TeputopiagbHa LUTICHICTD € OJHIEID 3 OCHOBOINOJIOXKHUX 3acaj] KOHCTUTYLIHHOIO Jaxy
OyIb-sKOi CyBepeHHO1 JAepkaBu. BoHa 03Havae €HICTh, HEMOAUIBHICTD 1 HEIOTOPKAHICTh TEPUTOPIT
B MEXaX BU3HAHMX JEpKaBHUX KOpJIOHIB. {1 YKpaiHu, ska mpoTsIroM cBOE€T icTopii HEOAHOPA30BO
3a3HaBajla 30BHIMIHIX 3a31XaHb Ta TEPUTOPIATbHUX BTpAT, MUTAHHS 30€pexeHHS TepUTOplaIbHOI
LUTICHOCTI Ma€ He JIMIIE IOpUANYHE, a i TIMOOKO MOJITHYHE, HALlIOHAJbHE Ta MOpAJIbHE 3HAYCHHSI.
Konctutynis Ykpainu 3aKpiIuiioe 1o HIHHICTB SK OJIHY 3 TOJIOBHUX TapaHTIH iCHYBaHHS YKPaiHChKO1
JIep>KaBHOCTI.

Binnosiano go crarti 2 Konctutyuii Ykpainu, Teputopiss YKpaiHu B MeXKax 1CHYIOYOIO
JIep>KaBHOTO KOPJOHY € LUTICHOIO 1 HeOTOpKaHHO0. Lle mosnokeHHs € QpyHIaMeHTaIbHUM, ajKe
BOHO BH3HA€E HETIOPYITHICTh KOPAOHIB IEpKaBU Ta 3a00pOHSE Oy Ib-IKe IX OAHOCTOPOHHE 3MIHEHHSI.
Takox KoHcTuTylliss BCTaHOBIIOE, IO YKpaiHa € YHITapHOIO JEepXkaBolo, a Il O3Hayae, mo il
TEPUTOPISI € €IWHUM IIJIUM, TOIIJIEHUM JIMIIEe HA aJMIHICTPATHBHO-TEPUTOPIATbHI OJUHUII O€3
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IpaBa Ha BIACHUH CYBEPEHITET. YHITApHICTh JAep)KaBU BUCTYIA€ BAXIUBOIO TapaHTIEIO
TEPUTOPIAIBHOI €JTHOCTI, MOJITUYHOI CTAOUTBHOCTI Ta €JMHOTO MPABOBOTO Tpoctopy. Llum cammum
KOHCTUTYLIHHI TOJOKEHHS CTBOPIOIOTH IPABOBY OCHOBY, Sika HE Jomyckae (enepamizamii uu
aBTOHOMI3aIlll TEPUTOPINA y CHOCIO, 110 MOXKE MOPYIIUTH €IHICTh JEpXkKaBU. 3TiAHO 31 CTATTEIO S5
Koncrutynii Ykpainu, HOCIEM CyBepeHITETYy 1 €JUHUM JKEPEIoM Blaau € Hapon Ykpainu. Hapon
3MIMCHIOE CBOIO Bilady Oe3nocepeHbo ab0 uepe3 OpraHu JAEp)KaBHOI BIaAM W MICIIEBOIO
camoBpsifyBaHHs. Lle MojoXeHHs o3Haudae, 110 caMe YKpaiHCbKUN Hapoj € €IMHUM CyO’€KTOM,
YIOBHOB)XCHUM BHUPIIITYBAaTH MUTAHHS, ITOB’A3aH1 3 TEPUTOPIEIO AepkaBu. BianmosigHo 1o crarTti 73
Koncrutynii VYkpaiHu BU3HA4€HO, IO MUTAaHHA MPO 3MiHY TepuUTOpii YKpaiHH BHPIIIYETHCS
BUKJIIOYHO Ha BCeyKpaiHCbKoMy pedepenaymi. ToOTo nuie 3araabHOHAI[IOHAIBHE BOJIEBUSBICHHS
MOJKE CTaTH IiJICTABOIO JIJIs 3MIHU MEX Aep>kaBu. Byib-ski cripoOu 3MiHUTH TepuTOpito YKpainu 6e3
BOJII ii HApOAy BU3HAIOTbCA HEKOHCTUTYLIMHMMM Ta HeJNeriTUMHMMHU. lle mosoxeHHs 0coOnMBO
BaXXJIMBE B YMOBAX Cy4acHHX 3arpo3 - aHekcii Kpumy, 30poitHoi arpecii pociiicekoi ¢eaepanii npotu
VYkpaiau Ta THMUYacoBOi okynaiii yacTuHH ii Teputopii. KoHcTuTyIilina HopMa miAKpECIIIoe: JTUIIe
HapoJ, a HE 30BHILIHI CWJIM YM OKPEMi MOJITUYHI TPYyIH, MA€ MPaBO BUPINIYBATH MHUTAHHS, L0
CTOCYIOTBCS JIeP’KaBHUX KOP/IOHIB.

3axuUCT TePUTOPIATBHOI IUIICHOCTI € HE JIUIIE KOHCTUTYIIMHUM MPUHIUIIOM, a if 000B’I3KOM
nepxasu. Bignosinno no crarti 17 Koncrutynii Ykpainu, 3aXucT CyBepeHITETY 1 TEpUTOPIaTbHOI
IUTICHOCTI € HAWBAXKIIMBIIIOW (DYHKITIEIO JCPKABH 1 CIIPABOIO BCHOTO YKPATHCHKOTO HAPOY.

KitouoBy posb y 3a0e3MedeHHi IUX rapaHTiid BiIIrpaloTh Jep>KaBHI IHCTUTYTH.

Bignosimao mo crarri 102 Ilpesungent YkpaiHu € rapaHTOM JEp>KaBHOTO CYBEpEHITETY,
TEepUTOpIaNIbHOT WLITICHOCTI, Aoaep:kaHHs Koncrutyuii Ykpainu, mpaB i1 cBoOOA JNIOAMHU Ta
rpomazsauHa. [IpesunenT odomoe Pany HanioHanbHOI Oe3neku i 000pOHU, KOOPAMHYE MisIIbHICTD
CHJIOBUX CTPYKTYp, NpHUiIMae pillleHHS PO BBEJCHHS BOEHHOI'O YW HA/3BMYANHOIO CTaHy y pasi
3arpo3 TepuTopianbHii misicHocTi. 30poitHi Cuin Ykpainu, BiAmoBigHO 10 cTatTi 17, CTBOPIOIOTHCS
JUIS 3aXHCTYy HE3aJeKHOCTI, CYBEpPEHITETYy 1 TEepUTOpialibHOI IUTICHOCTI JepxaBu. BoHu €
THCTpYMEHTOM peajizallii mpaBa Ha camoobopony, 3akpimieHoro Craryrom OOH. Bepxosna Pana
VYkpainu yepe3 NpUnHHATTS 3aKOHIB y cepi HalllOHANBHOI O0e3MeKH, 000POHHU, KOPJAOHIB Ta MiCIIEBOTO
CaMOBpSIyBaHHs 3a0e3neuye HOPMATHBHY OCHOBY JJIsi 3aXHCTy IUTICHOCTI Teputopii. Opranu
MICLIEBOTO CAMOBpPSAYBaHHS MOBUHHI MiSTH B Mexax KOHCTHTYIii 1 3akoHIB YKpaiHu, He
JIOMTyCKAIOYM YXBaJICHHSI PillIeHb, [0 MOKYTh CTBOPIOBATH 3arpo3y €JHOCTI IepKaBu. Y pe3yibTaTi
L[BOTO, CHCTEMa Jep>KaBHOI Biaaud (YHKLIOHYyE SK IUIICHUH MeXaHi3M, CIpSMOBAaHUI Ha
HEZONYIIEeHHsI OyJb-sIKUX MPOSBIB CelMapaTu3My, CaMOBUIBHOTO IPOTOJIOIIEHHSI «aBTOHOMIN» 4u
BIJJOKpEMJICHHS TEPUTOPIH.

Konctutynis Ykpainu MICTUTH npsiMy 3a00poHY Ha Oyb-SIKy AISUIbHICTH, CHPSIMOBaHY Ha
JIKBIJAII0 HE3aJIEKHOCTI, 3MIHY TEPUTOPIaJbHOIO YCTPOI HACHIBHUIBKUM IIIIXOM alo
MOPYUIEHHSI TEPUTOPIATBHOI IITICHOCTI JepkaBu. BianmoBigHo mo cratTi 37, MOMITHYHI MapTii Ta
IpOMAJICbKI Oprasizaiii, sSKi MawoTh Takl LI, MNAIAralTh 3a00poHi 3akoHOM. Kpim Toro,
Kpuminansauii kogexc VYkpainum crarts 110 mepenbauyae KpuMiHaibHY BIANOBIJANBHICTh 32
MOCATaHHSA Ha TEPUTOPIaIbHY LITICHICTh 1 HEIOTOPKAHHICTh YKpaiHu, TOOTO Iii, CIIpsIMOBaHI Ha
3MIHY MEX TepUTOpii JAepxaBu ado ep:KaBHOTO KOpAOHY B nopymieHHs Koncturymii. Taki 3nounHu
PO3IIISIIAIOTHCS K MOCATaHHS HAa OCHOBH HAI[IOHAIBHOT O€3MEKH 1 KapatoThCsl CYBOPUMH CaHKIIISIMHU,
BKJIIOYHO 3 M030aBJI€HHSIM BOJl. TakuM 4YMHOM, y JepXaBl ICHYe 4iTKa CHCTEeMa HOPHUINYHHX,
NOJITUYHUX Ta KPUMIHAJIBHO-TIPABOBUX TapaHTid, sKi 3a0e3MeuyloTh 3aXUCT TEPUTOPIATbHOL
LIJTICHOCTI.

Koncruryuis Ykpainu y ctarti 18 BU3Hauae, 110 30BHIMIHBONONITHYHA AISIIBHICTh YKpaiHU
IPYHTYETBCS Ha 3arajlbHOBH3HAHWX IPHHIIUIAX 1 HOpMax MDKHApOIHOTO IpaBa, HacaMmepes Ha
MOBa3i J10 IepKaBHOTO CYBEPEHITETY, TEPUTOPiaIbHOT IIITICHOCTI Ta HEMOPYIIHOCTI KOPJIOHIB.

VkpaiHa € YYacHULIEI0 HU3KM MDKHApOJHUX aKTiB, SKI TapaHTYIOTh I TEPUTOPIaAIbHY
IJTICHICTD:

Craryr OOH (1945 p.), saxuii 3a00pOHSIE€ 3aCTOCYBAHHS CHUJIM TPOTH TEPUTOPIATBHOT IIITTICHOCTI
JiepKaB.

bynanemrrcekuii Memopanaym (1994 p.), ne anepni nepxasu (CIIA, Benuka bpuranis, pocis)

28



3000B’s13aJIMCS TIOBAXKATH HE3AJICKHICTh 1 KOPIOHU YKpaiHu.

TeputopianapHa HUTICHICTD € HEBIJT €MHOIO YaCTHHOIO HAIIIOHAJIbHO1 0e3MeKn Y KpaiHu, Ipo 1o
3a3Ha4yeHo B 3akoHi Ykpainu «Ilpo HamioHanbHy Oe3neky Ykpainu» Bix 21.06.2018 Ne 2469-VIII.
3axuCT TEPUTOPII - 11 HE JINIIIC BIHCHKOBE, a 1 MOIITHYHE, TUILIOMAaTHYHE, iIHhOpMaIliiiHe Ta MpaBoBe
3apnaHHs. Moro peanisaiis BUMAarae €IHOCTI CyCIIiILCTBA, CTifiKOi Jep:kaBHOI BIAjM i HOBArd J0
Koncturymii. KoHcTutyiiiiHi rapaHTii TepUTOpIadbHOI IUTICHOCTI YKpaiHU CTAaHOBJIATH CHUCTEMY
MPAaBOBUX, MOJITUYHMX 1 MDKHAPOJHUX MEXaHIi3MiB, CIIPSIMOBAaHMX Ha 30€peXEHHS €IHOCTI Ta
HE3JIC)KHOCTI JIepkaBu. TepuTopiajibHa IUTICHICTh € HE JIMIIE IOPUIUYHOIO KaTeropiero, a u
CHMBOJIOM JIEP’KaBHOI HE3aJIC)KHOCTI, €IHOCTI YKPAaiHCHKOTO HApOy Ta OCHOBOIO KOHCTHTYIIHHOTO
nany.

Ilaenoea /lapia Bacuniena,

Cmyoenmxka 2 kypcy cneyianonocmi 081 Ilpaso

Hasuanvrno-nayxosozo incmumymy ynpaeninHs, mexHouo2iiu ma npasoeux HayK
Hayionanenozo mpancnopmuozo ynisepcumemy, m. Kuis

Hayxkoeuii kepienuk: Ozenv Bimanina leaniena

KaHouoam opuoudHux Hayx, OOyexm,

8.0. 3as8idysaua Kageopu meopii ma nyoaiuHo20 npasa

Hasuanvno-nayxoeozo incmumymy ynpaenints, mexHono2iu ma npasosux nayk Hayionanvnozo
Mpancnopmmuoz2o yuieepcumemy, m. Kuie

HOPMOTBOPYI HIOBHOBAKEHHA ITPE3UJIEHTA:
YKPAIHCBKHU TA 3APYBIKHUU JOCBIJ

VY cyuacHiil JeMoKkpaTuyHii nepkasi [Ipe3nieHT BUKOHY€e BaXKJIMBY POJIb Y CUCTEMI OpraHiB
nep:kaBHO1 Binanu. OJHMM i3 KIIFOYOBHMX ACMEKTIB HOTO MisITBHOCTI € HOPMOTBOpYa (QYHKIISA —
MIOBHOB)XEHHS Ta peajbHa 3[aTHICTh BUAABATH HOPMATUBHO-NPABOBI akTH Ta OyTH CyO’ €KTOM
3aKOHOJIaBYO] iHILIaTUBH, 110 Oe3MocepeIHbO BILIMBAE HA TPABOBY CUCTEMY KpaiHH.

B VkpaiHi nuTaHHs MeX 1 3MICTY HOPMOTBOPUYMX MOBHOBaXeHb lIpe3nsieHTa 3anumaeTses
00'eKTOM HAayKOBHX JHUCKYCIH, 3BaKal0un Ha MOCTIHHI KOHCTUTYIIIIHI TpaHc(opmallii Ta NpaKkTUKY
Koncruryuiitnoro Cyny. IlopiBHsSHHS 13 3apyObKHMMH MOJENSAMH  TMPE3UICHTCHKOI Ta
HaMIBIPE3UJAEHTCHKOI peclyOuliK J03BOJSE Kpallle 3pO3yMITH, HACKIJIbKM BHIIPaBAAHUMH €
MOBHOBa)XEHHS yKpaiHcbkoro Ilpe3unenta y cdepi HOpMOTBOPEHHS, @ TAaKOK BUSBUTU MOTEHLINHHI
PU3MKH KOHLEHTpALlli BIaaH.

[ToHATTS HOPMOTBOPYOI IISIBHOCTI Mependadyae BCTAaHOBJIEHHS a00 BHECEHHS 3MiH J10
ICHYI0YHX HOpM IpaBa. HOpMOTBOPUOIO MisITBHICTIO TTIAaBH AEp)KaBU, TAKUM YUHOM, BBAKATHUMEMO
CYKYIHICTb Jii IJIaBU Jep>KaBH I10JI0 BCTAHOBJIEHHS YM 3MiHU (OPMabHO-000B’A3KOBUX MpaBUII
MOBEAIHKHM, SIKI CHpPSAMOBaHI Ha pEryjlioBaHHS CYCHUIBHMX BIJHOCHH, aJIpe€COBaHI KOIY
HernepcoHi(pIKOBaHMX CYO’€KTIB Ta MalOTh HEOOMEXEeHY KUIbKICTh 3acTocyBaHb. EdQekTuBHe
¢dbynkuionyBanns [Ipesunenta sik cy0'ekTa HOpPMOTBOPEHHSI BUMarae HasiBHOCTI JIIEBUX MEXaHI3MIB
KOHTPOJTIO 32 HOro akTamMH, 30KpeMa B YaCTHHI TOTPUMAHHS HUIMH KOHCTUTYLIHHUX HOPM Ta BUMOT
YHHHOTO 3aKOHOJIaBCTBA.

CranoBumie IlIpesumenta B JepxaBi Ta 00cAr HOro IMOBHOBAaXEHb 3HAYHOIO MipOIO
BHU3HAUYAIOTHCA CIIBBIIHOIIEHHAM HOT0 (PYHKIIIH 13 PYHKIISIMU 3aKOHO/IaBYOi Ta BUKOHABYOI BJIa/IH.
VY CHIA — npe3uneHTChKil pecmy0iilli, peanizoBaHui KIacCHUHUM croci nofiny Biaz, ne Konrpec
3MIMCHIOE 3aKOHOaBYY BIady, IPE3UACHT — BUKOHABYY, a cya — cyanoBy|[2]. Ille omHi€ro 3 KimtouoBUX
O3HAK KJIACUYHOTO MPUHIUITY PO3MO/IUTY BJIaJ € YiTKE PO3MEXyBaHHS (DYHKIIIM MiX TiIKaMy BIau:
3aKOHOJABYl Ta BUKOHABY1 IOBHOBAXEHHSI HE MOKYTh OyTH 30Cepe/kKeH] B OTHOMY Oprasi. ¥ Takii
cucremi IIpe3nseHT no30aBieHui 3aKOHOAABYMX MTOBHOBA)XEHB 1 MpaBa 3aKOHO/IaBYOI 1HIIIATHBH,
OoOMEXYIOUMCh BHUKOHAaHHSM 3akoHiB, npuilHaTuXx KoHrpecom, Ta He Hece MOJITHYHOI
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BIJNIOBIJAJILHOCTI Tepex HUM. B mapiameHTChKil pecmyOumimi, 30kpema, B JlaTii BiH Mae mpaBo
IpU3HAYaTU TJaBy YpsJdy, CTaBUTH IMTaHHSI MpO PO3MYCK MApJIaAMEHTy, BOJIOJIE IPaBOM
3akoHOoJaByo] iHiiaTuBy. B [3paini [Ipe3unent ¢paktuuHo He Gepe yyacTi B 3aKOHOAABUOMY IPOIIEC,
a BC1 loro akTu NoTpe0yrTh 000B’s13K0BOT KOHTpacurHaii[2]. B pecriybikax 31 3MimaHo GopMoro
MPaBIIiHHS KOHKPETHUH OallaHC MK IMOBHOBAXCHHAMHU MPE3HUJCHTA 1 MapilaMeHTy, B yMOBaxX IUX
dhopm, 3aIeKUTH Bij OaaHCy MOTITUYHUX CUJI, III0 YTBOPIOETHCS B Pe3yJIbTaTi YEPrOBUX BUOOPIB.

Ha mouatkoBiif crazii 3akoHomaB4oro mporecy Ilpe3umeHT Moxe 37iiICHIOBATH BILIUB
3aBASKH peaiizallii mpaBa 3aKOHOJABYOI I1HIIATUBU. 3aKOHOJABYa IHIimiaTHBa — 1e odirmiitHe
BHECCHHS 3aKOHOMPOEKTY J0 MapjaMeHTy JUIsi OOrOBOpPEHHS Ta MpUHHATTA. HacTynHoro cTamiero
3aKOHOJIaBYOI0 IMPOLECY € MPOMYJIbralis — akT, 3a JOIOMOIOK SKOIO IJ1aBa JepXKaBU BBOIMTH
YXBAJICHUH MapIaMeHTOM 3aKOH Y JIil0 HUIXOM HOro MiAMucaHHs Ta O(IMiHOTO OMPHIIIOTHEHHS.
TpuBanicTs 1IbOTO €Tamy 3aJeKUTh B1Jl HalllOHAJILHOI'O 3aKOHOABCTBA: HANPUKIaj, B [piannii BoHa
CTaHOBUTH 7 JHIB, TOMI K y DIHASHAIT — 10 3 MiCSAIIIB.

VY nepeBaxkHii OUIBIIOCTI KpaiH TJIaBH JepKaB HAJUICHI MPaBOM BETO, SIKMM BOHH MOXYTh
CKOpPHUCTATHUCS B MEXaX CTPOKY, BIBEIEHOIO HAa MPOMYJIbIamito0. 3aJeKHO BiJl MPABOBOI CUCTEMH,
BETO MOK€ OyTH aOCOTIOTHUM a00 BITHOCHHUM (TOOTO BIIKIAJAIBHUM). SIK PpaBHIIO, TOBHOBAKCHHS
[JIaBM JIEP>KaBU 11010 3aCTOCYBAaHHS BETO 0OMEXYIOThCS 3BUUalHUMHU 3aKOHaMU. DaKTUYHUI BILIUB
IJIaBU JIEp’KaBU Ha 3aKOHOJABYMH INPOIlEC HEPIAKO IMEepeBUIIye Mexi #Horo ¢opmaabHUX
MOBHOB2)XEHb 1 3HAYHOIO MIpOI0 BH3HAYAETHCS pIBHEM MIATPUMKH 3 OOKYy MapiaMeHTCHKOi
OUIBIIOCTI.

Cepen ycboro criekTpa moBHOBaxkeHb [Ipe3uenta Ykpainu ocobsivBe 3HAYEHHS MAIOTh camMe
HOPMOTBOpYI TMOBHOBa)KEHHS, SKI 3aliMalOTh BAXKJIMBE MICLE B CHCTeMI HOro KOHCTUTYLIHHOI
IisutbHOCTI. BUXOAsuM 13 MOHATTS 1 NPaBOBOi NMPHUPOAM BJIAJHUX MOBHOBA)XEHb, HOPMOTBOPHUI
noBHOBakeHHs [Ipe3unenTa YkpaiHu MOXKHA BU3HAUUTH SIK TOBHOBAXXEHHS 110 BCTAHOBJICHHIO, 3MiH1
1 CKacyBaHHIO 3araJbHOOOOB’SI3KOBUX TpaBwi y (opMi BHIAaHHS HOPMAaTUBHUX aKTiB[2].
HopMmoTBOpYl MOBHOBa)KE€HHsSI CTAHOBJIATh HEBII'€EMHUH €JIEMEHT KOHCTUTYLIHHO-IIPAaBOBOTO
crarycy [IpesunenTta YKpainu, BUCTYNal0YH iHCTPYMEHTOM pealtizaiii HUM JAep>kaBHOI Bnaau. Bonu
3JIIACHIOIOTHCS BUKJIIOYHO 3 METOIO HaJIe)KHOTO BUKOHAHHA NOKJaneHuXx Ha IlpesuneHra ¢pyHkuiH,
3aBJlaHb 1 MOBHOBAXXEHb Y MEXaxX Ha/JaHOI KOMIIETeHIIi. 3 OTJsiay Ha Te, 10 MPEe3UuCHTChKa Blaia
NOXOMUTh BIJ HApoay, IPaBO Ha 3A1MCHEHHS HOPMOTBOPYOI ISUIBHOCTI € BHKIIOYHOIO
npeporaruBoro Ilpe3naenta Ykpainu Ta HEe MOKe OyTH MepelaHe iHIIMM OpraHaM Yd MOCaJT0BUM
ocobam. Yactuna apyra cratti 106 Koncrutynii Ykpainu Bcranosmioe: «IIpe3uneHT Ykpainu He
MOJK€ MepelaBaTh CBOi MOBHOBAa)KEHHS 1HIIUM ocobaM abo opranamM.»|1]. [nmmii miaxia cynepeunn
6u npuHIMITY 0coOucTOro 3aiiicHeHHs [Ipe3nieHToM CBOiX MOBHOBAXXEHB 1 (PaKTUUHO MPU3BIB OU 10
YHUKHEHHSI HUM TIOJIITUYHO1 BiJIMOBIIaJIbHOCTI.

3riano 3 Koncruryuieto Ykpainu, [Ipe3uieHT Mae mpaBo BUAaBaTH yKa3H Ta pO3MOPSKEHHS,
110 € 000B’SI3KOBUMH /10 BUKOHAHHSI Ha BCiil TepuTopii aepxasu (1. 3 4. 1 ct. 106). Takox g0 ioro
MOBHOBA)XEHb HAJIEKUTH MIPABO 3aKOHOABYO] iHIIaTUBHU (CT. 93), MpaBO BETO Ha MPUIHATI 3aKOHU
(m. 30 4. 1 cr. 106), 3BepuenHss no Koncturyuiiinoro Cyay YkpaiHM 3 METOIO KOHTpPOJIIO 3a
BIJMOBIAHICTIO 3akoHIB KOHCTHTYIII, a TakoXX 3aTBepKEHHS HOPMAaTHBHMX akKTiB y cdepax
HalllOHATBHOT Oe3reKkr, OO0OpOHWM Ta 30BHIMHBOI MOMTHKU[]l]. CyTHICTP 1 3HAUYEHHS IUX
MOBHOBA)XEHb, a TAKOX IXHA poiib y peamizauii [Ipe3sunenTom ioro ¢(yHKIIH, 3aBAaHb Ta 1HIIMX
BJIQ/IHUX TIOBHOBaXX€Hb, 00YMOBITIOIOTh HEOOX1JHICTh 3/11CHEHHS 1X y cliellaabHii npaBoBiil popmi
— UIUIAXOM HOPMOTBOpPUOi IisIbHOCTI. Taka NisIbHICTD BUMAara€ JOTPUMaHHS BCTaHOBIIEHOTO
MOPAJIKY, IPOLIEYP Ta IOPUANYHUX 0OMEKEHb, 1110 TapaHTYE ii BIAMOBIAHICTD MPUHIIMIIAM ITPABOBOT
Jiep>KaBU.

Boanouac y cdepi mpaBoBOro peryinroBaHHs HOPMOTBOpYOi AisutbHOCTI [Ipesnnenta Ykpainu
CIIOCTEpIraeThCsl HU3Ka Mpo0sIeM, cepel] IKUX: BiACYTHICTh HOPMATHBHO 3aKPIMJIEHOTO0 BUUEPITHOTO
MepeNiKy WOro MOBHOBAKEHb Ta YITKO BH3HAYEHOI KOMIIETEHINT y cepl HOPMATHBHO-TIPABOBOTO
pEryioBaHHS SK NPSAMHMH, TaK 1 HEMPAMUMH CHOCOOAaMH; YMHHICTH 3acTapiiuX HOPMAaTHBHO-
MIPaBOBUX aKTIB, L0 PETYJIOIOTH MISTIbHICTh OPTaHiB, K1 BKe HE PYHKIIOHYIOTh Iipu [Ipe3nneHToBi
VYkpaiHu; HeZOoCTaTHIN piBeHb po3po0sIeHOCTI MexaHi3My peainizauii [Ipe3sugeHToM HOpMOTBOPUOT
1HimMaTuBHM TO1o[3].
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HopMoTBOpYi MOBHOBaKEHHS CTAHOBIISITH HEB1/I' EMHHI €IEMEHT KOHCTUTYIIHHO-TIPABOBOTO
crarycy llpesmaenta Ykpaiau, € Gopmoro peamizaiii HUIM JIep>KaBHOI BJIaau Ta 3/IHCHIOIOTHCS
BUKIIIOYHO 3 METOI0 BHMKOHAHHS BHU3HaueHMX KoHctutyumiero VYkpainu ¢(yHKmii, 3aBnasp i
MMOBHOBA)XCHb y MEXKaX Ha/IaHO1 KOMITETEHIIii. Y 3apyOiKHUX JepKaBax HOPMOTBOPYi TOBHOBaKCHHS
IJIaBU JIEP)KAaBU TAaKOXK € CKJIQJO0BOI0 HOro KOHCTUTYLIHHO-TIPABOBOTO CTaTyCy Ta OJHHUM i3
MeXaHI3MiB peaiizallii aep:kaBHoi Biagu. OOcAr 1 3MICT MUX MOBHOBAXKEHBb 3aJIEKaTh BiJl GopMHu
JICPYKABHOTO TIPABIIIHHA Ta CHCTEMU CTPUMYBAaHb 1 IPOTHUBAr, YCTAHOBJICHUX KOHCTHUTYIIIEIO.
3a3Buuail BOHM Peali3yloThCsl B MEXaX, YiTKO BU3HAYCHUX MPAaBOBUMH HOPMaMH, i CIIPSIMOBaHI Ha
3abe3neueHHs eheKTUBHOTO (DYHKIIOHYBaHHS CUCTEMH ITyOIIYHOI BIaIu.
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BUKOPUCTAHHSA IHOOPMAIIMHO - KOMYHIKAIIMHUX TEXHOJIOT'TA V¥
JAEPKABHOMY YIIPABJIIHHI

[TocranoBka mpobaemu. CTpiMKHI PO3BUTOK HU(PPOBUX TEXHOJIOTIH B CydaCHOMY CBITI cTanu
HEBi’€MHOIO YaCTUHOIO MOBCSAKJICHHOTO )KUTTS CYCHUIBCTBA, PO3BUTKY €KOHOMIKH, OCBITH, HAYKH
Ta yIpaBiiHHS. BUKOpUCTaHHS BHMCOKHX TEXHOJOTIH € BUpILAIbHUM (DAaKTOPOM MiABUILIECHHS
e(eKTUBHOCTI POOOTH Yy BCiX cepax JIOACHKOI AISIBHOCTI, B TOMY YMCHII 1 y CHCTEMI OpraHiB
JIEpKABHOTO YIIPaBJIIHHS Ta MICIIEBOIO CaMOBPSIIyBaHHS. 3pOCTaHHS BUMOT TPOMAJISH JI0 SIKOCTI Ta
e(EeKTUBHOCTI OTPUMYBAHUX MYOJIYHHUX IOCIYr 3yYMOBIIIOE€ HEOOXiJHICTh BUKOPHCTAaHHS HOBHX
MIIXOAIB 10 poOOTH JEp’KAaBHUX CIYXOOBILIB 3 BUKOPUCTAHHIM 1HQOPMAIIITHO — KOMYHIKallIHHUX
TEXHOJIOT1H.

MeTtor0 pob0oTH € 0OroBOpPEHHS KIHOYOBUX MPOOJIEM Ta MEPCHEKTHUB PO3BUTKY 1H(OpMALIHHO -
KOMYHIKaIlIfHMX TEXHOJIOT1H B polieci Aep>KaBHOTO YIPaBIiHHS.

Buxknan ocHoBHoro Matepiany. [{ludposa Tpanchopmaiiisi B opranax Jep>kaBHOI BIaIu Ta
MICIIEBOT'O CAMOBPSITyBaHHS 3yMOBJIEHA ILIBUIKUM PO3BUTKOM IIU(PPOBUX TEXHOJOT1H,
JOCSITHEHHSIMH B PO3BHTKY MOXKJIMBOCTEH IHTEPHET-MEPEK, BAKOPHUCTAHHIM MOOUTHHHUX MPUCTPOIB
Ta MU(POBUX TOAATKIB.

[Iupoke BUKOPUCTAHHS CydacHUX 1H(OpMaLiHHO-KOMYHIKaLIHHUX TEXHOJIOT1H 3 METOIO HaJaHHS
BUTBHOTO JIOCTYNy 10 iH(opmailii Ta 3HaHb € 6a30BUM MPHUHIMIIOM 1HGOPMAIIHHOTO CYCHIIbCTBRA,
nporosionieHuM ['eHepanbHOr0 Acambneero Opranizanii O0’exnannx Harii, BU3HaAYEeHUM
Hexnapaniero npunnumniB Ta [lmanom it BcecBiTHhOro camiTy 3 THTaHb iH(OPMAIfHOTO
cycminberBa (XKenesa, rpynens 2003 poky; Tynic, mucronan 2005 poky), Korcruryiero Ykpainu,
3akonamu Ykpainu «IIpo iHdopmamiro», «[Ipo ocHOBHI 3acamu pPO3BUTKY iH(oOpMaIiifHOTO
cycniiabcTBa B YKpaini Ha 2007-2015 poxu», «IIpo Hauionaneny nporpamy iHdopmaTtu3aiii», "Ilpo
3axucT nepcoHanbHuX ganux', [loctaHoBoto BepxoBHoi Pagu Ykpainu Big 1 rpyauas 2005 poky Ne
3175-1V "Ilpo Pexomenpamii mapiaMeHTCHKUX CIyXaHb 3 IHTaHb PO3BUTKY iH(OPMAIIITHOTO
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cycniiibcTBa B YKpaiHi" Ta Uiiauid ps iHIIUX HOPMAaTUBHUX JOKyMeHTIB [ 1, ct. 2008].

Buxopucrannas iHdopmarniitHo-komyHikamiianx TexHojorid (IKT) y nepkaBHOMY ympaBimiHHI
O3HAyae€ 3aCTOCYBaHHSA Cy4YyaCHMX 3aco0iB JUIs MIJBUIICHHS €()EeKTUBHOCTI, BIJKPUTOCTI Ta
po30opocTi podoTu Biagu. lle BkiIOYae «eNEKTPOHHE YpsAyBaHHs», sKe 3abe3neuye 3pydHUH
JOCTYII JI0 JIep>KaBHUX TMOCIYT 1 my0igHoi iH(opMmallii, moKpairye B3aEMOIII0 MiXk rpoMajTHaMH Ta
JIEP’KaBOO Ta CIPHSE y4acTi TPOMaJIsiH Y TpUiHATTI pimeHb. IKT B ynpaBiaiHHI BAKOPUCTOBYIOTHCS
JUI aHaJi3y JaHWX, CTBOPEHHS MOJENel, aBTOMaTH3allii mpoueciB, 30epiraHHs BEIHKHX OOCSTIB
iHdopmarii Ta MBUAKOTO OOMIHY JTaHUMH MiX opraHaMu Biaiu [3].

[{udpoBi TexHOIOTIT BUCTYNAIOTh TOMIHAHTHIUM YUHHUKOM peaji3allii ynpaBIiHChKUX pillleHb Ha
JIEpP’)KaBHOMY Ta JIOKaJIbHOMY piBHI, 3MIHIOOYHM IIJIXOJW JO CHCTEMHU YIPaBIiHHS. 3aBISKH
€JIEKTPOHHHUM IuTaThopMaM 1 OHJIaliH-cepBicaM TPOMAISIHU MOXYTh IIBHAKO OTPUMYBATH TOCIYTH
Ta OpaTH aKTHUBHY y4acTh B OOrOBOpPEHHI BAKJIMBUX MPOOJIEM, IO, CBOEK YEProro, IiJABUIIYE
MIPO30PICTH 1 MyONIYHICT YXBaJICHHS YIPABIiHCHKHUX pimieHs. Lle kommexkcHe BupoBamkenns IKT
JUTSI TIOKPAILIEHHS B3a€MOII1 MIXK BJIaJI010, TpoMaisiHaMu Ta 613HecoM. Lle poOuTh nepkaBHiI MOCITYTH
OLIbII TOCTYITHUMHU Ta 3py4HuMH [2, ¢.80-89].

Ane € psaa npobiieM 3 BUKOPUCTAHHSAM IU(PPOBUX TEXHOJIOTIH, SKI HEOOXITHO BHUPIIIUTH IS
3aXHUCTY SIK pOOOTH JIEP>KaBHUX CIY)KOOBIIIB TaK 1 FPOMAJISIH.

Jlo ronoBHUX TpoOJIeM HalekaTh 3arpo3u KidepOesmeri, BUTOKH KOHQIIEHIIHHOI 1H(popMaIii,
TexHi4YHi 3001 Ta HecTabunbHICcTh IT-1HppacTpykTypu. HacTo cucTeMi He OHOBIIIOIOTHCS CBOEYACHO,
BUKOPHUCTOBYIOTHCS 3aCTapilii MPOrpaMu, 1110 MiABUIIY€E PU3UK KibepaTak.

Takox, 0 KIIFOYOBUX MPOOIEM HAICKHUTH HEJOCTATHS KIJIBKICTh (axiBIiB, 3AaTHUX e(hEKTUBHO
npamoBatd 3 cydyacHUMHU IT-texHonorisimu. KepiBHMKHM 4YacTO HE MaloTh JOCTaTHBOIO PIBHSA
1 poBoi KOMIIETEHTHOCTI Uil yXBasleHHs cTpateriyaux IT-pimens. [IpoGnemu iHTErparii HOBUX
TEXHOJIOTIN y CTPYKTYpY YHpPaBIliHHA, HEY3TrojkeHicTh MK [T-mimpo3ainamu Ta KepiBHULITBOM,
BIJICYTHICTb €MHOI cTpaterii mudpoBoro po3BUTKY. Takok cyTTeBUM Oap’€poM € BUCOKA BapTiCTh
BIIPOBAKEHHS cydacHUX IT-cucTeM 1 3aleXHICTh B/l 30BHILIHIX MOCTaYaIbHUKIB TEXHOIOT1H.

OxHUM 13 KJIIOYOBHX HAmNpsMIB IOAOJIAaHHS TpobOjeM € miABMIeHHsI PpiBHA UudpoBoi
KOMIIeTEHTHOCTI nmpauiBHukiB. YcminHe BukopuctanHs [TT Bumarae Bij mepcoHany 3HaHb He
mume 0a30BUX O(QICHUX TporpaM, a ¥ Cy4yaCHMX CHCTEM YIPaBIiHHS, EJIEKTPOHHOTO
JOKYMEHTOOOITy, 1THCTPYMEHTIB aHANITUKH Ta KiOep3axucry. PerynspHe HaBYaHHS, MiABHUILEHHS
KBaJTiQikalii, yaacTb y TpeHIHTax i ceMiHapax CIPHUSIOTh PO3BUTKY HU(POBOI KyJIbTYypH OpraHizaiii,
3MEHIIYIOTh PU3UKU TTOMIIIOK 1 3a0€31euyroTh e()eKTHBHE BUKOPUCTAHHS TEXHOJIOTIH.

HacTynHuM BaKIMBUM KPOKOM € 3MillHEHHsI cucTeMH iHdopmauiiiHoi 0e3nekun. Y cydacHHX
yMoBax iH¢opMallis € OJHUM 13 HaWIIHHIIIMX pecypciB, TOMY ii 3aXMCT HaOyBa€ CTPATETiYHOIO
3HaueHHSA. /[ 1pboro HEOOXiTHO BIPOBAIKYBATH OaraTOpiBHEBI CHUCTEMH ayTeHTH]IKaIlli,
mudpyBaHHs JaHUX, PE3EpBHE KOIMIIOBaHHSA, KOHTPOJIb JOCTYNY Ta MOCTIHHMM MOHITOPUHT
MepEekKEBOT aKTUBHOCTI. Ba)JIMBOIO CKIJIAIOBOIO € TaKOXK PO3po0Ka BHYTPIIIHIX MOJITUK OE3MEeKH Ta
MIPOBE/ICHHS IHCTPYKTAXIB JAJIs PALlIBHUKIB 11010 TPaBUII POOOTH 3 KOH(]1IEHI1HHOIO iH(pOopMalli€to.

BaxxnuBy ponib y nojonanH1 npodsem Biairpae inrerpauisi inpopmaniiinux cucrem. CTBOpeHHS
€eMMHUX LUGPOBUX IUIATGOPM Jae 3MOry 00 €AHATH BCl MiAPO3JUIM OpraHizauii B €IUHY
iH(popMmaniiiny Mepexy. Lle 3abe3nedye y3roakeHICTh Miil, CIpOIIye KOMYHIKAIIO, YCYBae
nyOmoBaHHS iHGopMallii Ta 3MEHIIIye aJMiHICTpaTUBHI BUTPATU. [HTErpoBaHi CUCTEMH YIIPaBIIiHHS
JI03BOJIIIOTH KEPIBHUIITBY ONEPATUBHO OTPUMYBATH aHANITUYHI JaHl A7 OPUMHATTA €()EeKTUBHHUX
YIIPaBIIIHCBKUX PIllIEHb.

CyTTeBUM KPOKOM JI0 TIOAOJaHHS MpoOJeM € BHPOBAIKEHHSI MIKHAPOJHUX CTaHIAPTIB
ynpaginns IT-npoexramu, takux sx ITIL, COBIT, ISO/IEC 27001. Ixue BukopucTanHs 103BoJse
CTPYKTypyBaTH mpouecu ympaBiaiHHsa [T-pecypcamu, MNIABUIIMTU SKICTh MOCIYT, €(EKTHBHO
PO3MOAUIATH BiANOBIJAIBHICTh Ta pecypcu. 3aBAsKH CTaHJIApTU3allil OpraHizalliss MOKe Kparie
KOHTPOJIIOBATH BUKOHAHHS 3aBJaHb, CBOEUYACHO BUSIBIISITH HEAOIIKU Ta MIHIMI3YBaTH PUZHKH.

OTxe, CTpIMKUIN PO3BUTOK U(PPOBUX TEXHOJOT1H € BU3HAYAIbHUM YHHHUKOM CY4acCHOI eTOXH.
BiH He nu1Ie 3MiHIOE CTPYKTYPY €KOHOMIKH Ta CIIOCI0 )KUTTS JIIO/IeH, ae i popMye HOBI MIAXOAU A0
OCBITH, YIIPaBIiHHS Ta KOMYHiKaIlii. BogHo4ac cycninbCcTBY HE0OXiqHO 3a0€3MeunTH 30aIaHCOBaHUN
PO3BHTOK IHU(PPOBOTO CEpeOBUINA, OPIEHTOBAHWN Ha O€3MeKy, MOCTYMHICTh 1 TyMaHICTHYHI
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LiHHOCTI. JIuiie 3a yMOBH TapMOHIHHOTO MOEIHAHHS IIUX CKJIAZOBUX MOJIJIHUBO JOCATTH BUCOKOTO
piBHs e(DEKTUBHOCTI YIIpaBJIiHHS Ta 3a0€3MEeYNTH yCTilTHe (YHKITIOHYBaHHS OpraHizaiiil y nudpoBy
ernoxy.
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Hasuanvho-nayxosoeo incmumymy ynpaeiints mexHoao2ii ma npasosux HayK
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BOEHHUWU CTAH: CHIBBIJHOIIEHHS CBOBO/IU I BE3IIEKH

[TutanHs cHiBBIIHOIICHHS CBOOOAM 1 OE3MEKH € OJHHMM 13 HANCKIAAHIIINX y CY4acCHOMY
CYCHUIBCTBI. Y MUpPHUH Yac IO 4aCTO CIPUMMAIOTh CBOI IIpaBa i CBOOOAM SIK IIOCh CAMOOUYEBUJIHE,
aJie mij] yac BifHU BUHUKAE HEOOX1/IHICTh IEPEOCMUCIUTH MEX1 CBOOOIM 3a1J1s1 30€pEeKEHHS KUTTH,
MOPSAAKY Ta Jiep’KaBHOCTI. BoeHHMI cTaH — 11e He JInIIe IPaBOBUM pexuM, a i BUIPOOYBaHHS IS
NEeMOKpaTii, MpaB JIOAMHM 1 MOpAJbHMX 3acajJ CYyCNUIbCTBA. YKpaiHa ChOTOJHI IEpEeKUBAE
BUHATKOBUH ICTOPUYHUN NEPiOJ, KOJIM MUTAaHHS cBOOOIM Ta Oe3neku Ha0yBalOTh OCOOIMBOI Barw.
Came 3apa3 moctae morpeba 3HAWTH PO3yMHHUHM OajlaHC MK IMpaBaMu JIOJAWHU 1 HEOOXITHICTIO
3aXUCTY JepKaBH, aJpKe HaIMIpHI 0OMEKEHHS MOKYTh IEPETBOPUTHCS HA IHCTPYMEHT NPUAYIICHHS,
a HaJMipHa cB000/1a — Ha 3arpo3y Oe3meri.

Boennmii ctan — 11e 0co0MMBHIl IPaBOBUN pEXUM, IKUI 3aIIPOBADKYETHCS Y A€pHKaBl y 3B’ SI3KY
3 BOEHHOIO aTPECi€lo UM PeabHOI0 3arpo30k0 Hamady. oro Mera — 3a6e3medeHHs 060POHH, 3aXHCT
CYBEPEHITETY, TEPUTOPIATILHOI HUIICHOCTI Ta O€3MEeKHM TpoMajsH. Y Ie Mepiojl Biaga OTPUMYE
J0JIaTKOBI ITOBHOBAXKEHHS, HEOOX1/1H1 1151 €peKTUBHOTO (PYHKI[IOHYBaHHS JIEP’KaBU B yMOBaX BilHM.
BoaHouac BoeHHU# cTaH 000B’13KOBO CYIPOBOJIKYETHCS TAMYACOBUM OOMEKEHHSIM OKPEMUX NpaB
1 cBO0OO]I TPOMAJISIH, 1110 € HEMUHYYHM, aJIXKe JIep’KaBa IOBUHHA CKOHLIEHTPYBATH peCypcH Ha 000pOHi
Ta Oesmemi. [IpoTe HaBITH 3a TaKUX YMOB 3aJIMINAETHCS TOJOBHUM 3aBJaHHSIM: 3a0€3MEYUTH
3aKOHHICTb, CIIPaBEIIMBICTD 1 HEJIOMYILIEHHS 3JI0BXXUBaHb BIIAJIOKO0.

CBo00J1a € OCHOBOIO JEMOKPAaTUYHOIO JIajy 1 JYXOBHOIO OIMOPOI0 KOXHOI JtoauHu. BoHa
O3HAaYa€ MOJKJIMBICTh JIIATH 3@ BIACHUM BHOOPOM, BUCIIOBIIOBATH MOTJISAH, BIJIbHO IEPECYBATUCH,
OpaTu y4acTh y IOJITUYHOMY Ta KyJIbTypHOMY KHUTTI. [IpoTe abcontoTHOT cBOOOIM HE icHYE. Y Oy/Ib-
SKOMY CYCHUIbCTBI BOHA TIOE€JHYETHCS 3 BIAMOBIIANBHICTIO, apke CBOOOAA OJHIET JIOAMHU
3aBEepUIYETHCS TaM, Jie MOYMHAEeThes cB0oOOAa 1HIIOI. TomMy B yMoBax BiiHHU Jiep:KaBa Mae MpPaBo
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YaCTKOBO OOMEXHUTH T€BHI CBOOOJM, SIKIIO II€ HEOOXITHO Ul CHUIBHOTO J00pa — BIDKMBAHHA
cycmiyibcTBa. Taki 0OMEXKEHHs HE 03HAYaroTh BIAMOBY BiJl cBOOOoaU. BoHU € cmocobom 30epertu
caMy MOXJIMBICTb OyTH BUTbHUM y MailOyTHboMy. Ilicist 3aBepIiieHHS BOEHHOTO CTaHy JepKaBa
3000B’s13aHa MOBEPHYTH TPOMaJIsTHAM YyCi IMpaBa i CBOOOAM B TOBHOMY 00CsI31.

be3 Ge3nexkn HEMOXKIHMBA CIipaBkHs cB0OOaa. JItoIMHA HE MOXKeE BUIBHO pealli3oByBaTu ceoe,
KOJIK 11 JKUTTIO 3arpokye HeOe3Ieka, KOJu 3pyWHOBaHI JIep)KaBHI IHCTUTYTH abo maHye xaoc. Y
TepioJl BOEHHOTO CTaHy Oe3IeKa CTae HepIIOUeproBUM 3aBIAHHAM. M1eThes He JuIle 1po BilichKOBY
000pOHY, a W TpPO 3aXHUCT IMBUIBHOTO HACEJICHHS, 30€PEeKCHHS EKOHOMIYHOI CTaOUIBHOCTI,
HiATPUMKY IPAaBOMOPSIIIKY, 3a00iraHHs naHimi ta aesingopmarii. Takum unHOM, Oe3meka — 1e He
3amepeueHHs cBo0OaM, a i1 rapaHTisd. TUIbKM B O€3MEUYHOMY CEpEIOBHUIII MOXKJIMBO peali3yBaTh
cBOOO/IY CIIOBA, IEPECYBAHHS YU BiPOCIIOBITaHHS.

[1ig yac BOEHHOTO CTaHy Jep)kaBa MOXKe THMYAacOBO OOMEXyBaTH TeBHI nmpaBa. KoHcTUTyIIs
VYkpainu y crarri 64 3akpinwia, 0 yMOBaX BOEHHOTO a00 HAI3BHYAHOTO CTaHy MOXYTh
BCTAHOBJIIOBAaTUCS OKpeMi OOMEKEHHsS TIpaB 1 CBOOOJ 13 3a3HAYCHHSAM CTPOKY il IHX
obmexeHb. KoHKpeTn3oBaHi Taki OOMEXEHHsS CHeliaJbHUM 3aKOoHOM — 3akoH Ykpainu «IIpo
MPaBOBUN peKUM BOeHHOTo ctany» Bif 12.05.2015 p. Ne 389-VIII. OOMexeHHsT MOXYTh OyTH
BBEJICHI 1010 TAKHX MPaB i cBOOO, SIK HAPUKIIA;

—cBo0OJla TIEpeCyBaHHS: BBEJCHHS KOMEHJAHTCHKOI TOJWHH, KOHTpPOJIb Ha JOpOrax,
oOMeXeHHsI BUI3y 3 KpaiHU.

—cB0oOOJa cioBa: 3a0OpoHA TOMUPEHHS i1H(OpMAIlii, MO0 MOXE JONOMOITH BOpOry abo
JecTablIi3yBaTH CUTYAIIIIO.

—cB000/1a 310paHb 1 IPOTECTIB — 3 METOI0 YHUKHEHHSI MAaCOBUX 3aBOPYILIEHb 00 AUBEPCIH.

—IpaBO Ha TAEMHHUIIIO JIUCTYBAHHS 1 KOMYHIKAIil — AJIs 3a100iraHHs BUTOKY CTPaTeriyHOl
iHpopmarii.

— ISUTBHICTH MOJIITHYHUX MapTiid @00 opraHi3allii, 10 CIiBIPALIOIOThH 13 BOPOT'OM.

Taki oOMexxeHHs He MOBUHHI OyTH HAJIMIPHUMH YU O€3KOHTPOJIbHUMH. BoHM MaioTh OyTu
YITKO BU3HAYCHI 3aKOHOM, THMYACOBI Ta IPOIOPIIiHHI pealibHIi 3arpo3i.

3abe3nedyeHHsT PiBHOBArM Mik CBOOOOIO 1 OE3IEKOI0 — T'OJIOBHE 3aBJAaHHS JIEMOKPATHYHOI
JepKaBH IIiJ] 4ac BOEHHOro craHy. HanmipHuii akueHT Ha Oe3nemi MOXXe MPHU3BECTH 0
aBTOPHUTapHU3MY, a HaJIMipHA CBOOO/Ia — JI0 Xa0Cy Ta BTPATH KEPOBAHOCTI.

bananc nocsraetbest uepes:

1) 3aKOHHICTb: yci Aii JepkaBu MaloTh 0a3yBaTHCh Ha 3aKOHI;

2) MPOMOPLIHHICTE: 0OMEXEHHS MalOTh OyTH MIHIMaJIbHO HEOOX1THUMU;

3) TUMYacCOBICTh: MICJIs 3aBEPILICHHS BIHU MpaBa BiIHOBIIIOIOTHCS;

4) KOHTPOJIb: MApJIaMEHTChKUM, CyTOBHI 1 TpOMaJChKUI HArJIsA 3a iIMU BIIaJIu;

5) moBara JI0 TiJHOCTI JIIOJUHM: HaBITh Y HaWTSHKUYUMX yMOBax JepikaBa IOBHHHA

3aJUIIATHCA TYMaHHOIO.
CripaBikHsI I€MOKpaTisi IPOSIBIIIETHCS HE Y BIACYTHOCTI OOMEXEeHb, a y 3JaTHOCTI BJIAJH He
37I0BKUBATH HUMH.

VYkpaiHa iz yac moBHOMacIuTabHOI BifiHU cTajia NpUKIIAJ0M TOTO, SIK IEMOKpaTHYHA JiepXkKaBa
MO>Ke 30epiratv MPUHIMIM 3aKOHHOCTI HaBITh y HaJI3BMYalHUX yMmoBax. CycHniIbCTBO BUSIBUJIO
BHCOKHI piBEHb IPOMAJITHCHKOI BIAMOBIAAIBHOCTI, CAMOOpraHizallii Ta naTpioTu3My. Ypsi, Honpu
CKJIa/IHOII, TparHe 3a0e3neyuTH OajlaHC MK BUMOTaMH BOEHHOI'O 4acy 1 MpaBaMu T'POMAJsH.
BopaHouac iCHYIOTh 1 BUKJIMKHM: PU3MK 3J0BXHBAHb BJIAJHUMU TOBHOBAXEHHSMH; OOMEXKEHHS
cBoOoau cioBa uepe3 iHGopMalilHy BiiiHY; CKJIAIHICTh 3a0e3MeYeHHs IMpaB BHYTPIIIHbO
nepeMilieHux oci0; oOMexeHHsI BUOOPUOTo MPOoLecy Y BOEHHUI yac.

i mpoGyieMn BUMararoTh NOCTIHHOTO TPOMAJCHKOTO KOHTPOJIIO 1 BIAKPUTOCTI BIIAIH, 1100
TiCJIs 3aBepIICHHS BIHU KpaiHa He BTPATUIIa CBOI JEMOKPATUYHI 3100y TKH.

Y BoeHHMIT yac BUITPOOOBYETHCS HE JIMIIE CUCTEMa BIIAAM, a i MOpaJIbHI 3acay CyCIIJIbCTBA.
Jlronu cTHKaThCs 3 BUOOpOM: ocobucra cBoOoma um Oe3meka JepxaBu. CBigoMe NpPUHHATTS
TUMYACOBUX OOMEXEHBb 3 OOKY IPOMAJISIH € MPOSBOM 3pUIOCTI ¥ marpioTusmy. Komau cycninbCTBO
pO3yMie, 10 cBOOOIa HE MOXE iICHYBaTH 0e3 Oe3MeKH, BOHO CTa€ CHUIIBHIMUM 1 cTidKimuM. OHaK
BJIaJIa HE Ma€ TpaBa 3J0BXXUBATH JI0OBIpOIO rpoMaisiH. JloBipa — 11e OCHOBa, O€3 K01 KO THA JIeprKaBa
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HE 3MOXe€ MEePEMOrTH HaBiTh HAMCUIIBHIIIIOTO BOPOTa.

[Ticns 3aBepiieHHs BIHM HAJI3BUYAHO BaXKJIMBO BIIHOBUTH IMOBHHM OOCST KOHCTUTYIIHHUX
npaB i cBoOox. JlepkaBa Mae 3a0e3NEUUTH: TMOBEPHEHHS 10 HOPMAIBHOTO JIEMOKPATHMYHOIO
(yHKIIOHYBaHHS; MEPErJisii 3aKOHIB, TPUHHATUX I/ YaC BOEHHOTO CTaHy; BITHOBJICHHS POOOTH
IHCTUTYTIB TPOMASIHCHKOTO CYCHUIBCTBA; MIATPUMKY CBOOOIM CIIOBA 1 MOJITHYHOTO ILTIOPAIi3MY;
MPOBEACHHS BUTLHUX BUOOPIB.

BinHOBICHHS TIpaB — 1€ HE JUIIC OPUIAYHHMA, a 1 MOpadbHUI 000B’SI30K IEpiKaBH Tepes
BJIACHUMU IPOMAJISTHAMH.

Boennnii cran — 11e yac BUIIpOOYBaHb LISl CYCIIIBCTBA, KOJH JIepKaBa 3MyIIeHa 0OMEKyBaTh
CBOOOIM 3aJUTsl 3aXUCTY XKUTTA 1 O€3MeKu. AJle CIpaBKHs JEMOKpaTisl MOJsrae He Y BiACYTHOCTI
TaKUX OOMEKEeHb, a Y BMIHHI 3aCTOCOBYBaTH iX pO3yMHO, CIIpaBeIuBO 1 TmMuacoBo. CBoboma i
Oe3reka He € B3aEMOBUKJIFOYHUMH MOHSATTSMH. BOHU MOBHHHI CIiBICHYBaTH, JONOBHIOIOYHU OJIHA
onHy. be3 Oe3neku HemoxkIMBa cB0OOMa, a 6e3 cBOOOMM HeMae TimHOrO XKUTTA. st Ykpainu
ChOTOJIHI IIel OajlaHC — HE JIMIIe TEOPSTUYHE MUTAHHS, & YMOBA iICHYBaHHS 1 PO3BUTKY JCp)KaBH.
30epiraroun CBOi IEMOKpPATHYHI IHHOCTI HAaBITh Y HaWTSDKY1 YacH, YKpaiHCbKHI HapoOJ TOBOIMTH,
10 cB00O/Ia — 1€ HE JIUIIIE TIPaBo, a i BIAMOBINAJILHICTD Mepe] MaHOYTHIM.

Pyukina Anacmacia Makcumisna,

cmyoeumxka 1 kypcy

cneyianvnocmi K9 Ilpasooxoponna Oisnvuicmo

Haeguanvrno-naykosozo incmumymy ynpaseuinms,
MEexXHON02Il Ma NPAaso8uUx HAYK

Hayionanvnozo mpancnopmnoeo ynisepcumemy

Haykoesuii kepienuk: O3env Bimanina Ieaniena,
Kanouoam ropuouunux nayx, ooyenm,

8.0. 3a6idysaua Kageopu meopii ma nyoniyHo20 npasa
Hasuanvno-naykoeozo incmumymy ynpaeninms,
MexXHON02Il Mma NPaso8ux HayK

Hayionanvnoco mpancnopmmuoeo ynieepcumenmy

KOHCTUTYIIVMHI MEXAHI3MHU CYJOBOI'O 3AXUCTY IPAB JIIOJAUHU

VY cydacHOMY CBITI IIpaBa JIIOJUHU BBAXKAIOTHCS OJHIEIO 3 HAMBUIIMX COLIAIbHUX IIIHHOCTEMH.
VYkpaiHa, Sk IeMOKpaTHYHa Ta MpaBoBa JeprkaBa, BU3HauWia 1e y cBoiii Koncturymii. Ane mpocto
3anucaTy npaBa B OCHOBHOMY 3aKOHI HEJOCTATHBO — BAXJIMBO, MO0 1CHYBAJIM MEXaHI3MHU IXHHOTO
peanbHOTO 3axUCTy. CaMe TOMY CyIOBUI 3aXUCT MpaB JTIOJUHU € OJHUM 13 TOJOBHHUX IHCTPYMEHTIB
rapaHTyBaHHS CIPABEIJIUBOCTI B CYCHIILCTBI [1].

CynoBuii 3aXMCT — 1€ MOXJIMBICTh KOXKHOI JIFOJUHU 3BEPHYTHCS IO CYAY, SIKIIO BOHA
BBakae, 1o ii mpaBa abo cBoOomu Oynu mopymieHi. Take mpaBo mepemdadeHe cTaTTero 55
Koncrutymii Ykpainu, e 3a3Ha4€HO, 10 «IIpaBa i CBOOOIH JIFOIMHU Ta TPOMAITHUHA 3aXUIIAI0ThCS
cynom». lle o3Havae, mo pimieHHs, MPUUHATE IEPKaBHUM OPraHoM abo TMOocaaoBOI 0C000t0,
JTIOJMHA Ma€ TPaBO OCKApkKHUTH y cyai. g HopMma nyxke BaximBa, 00 BOHA BH3HAYaAE, IO caMe
JIOIMHA, i1 TIAHICTH 1 CBOOOIM € B LIEHTPI BCiei cuctemu npaBa. Came 1€ € BTUICHHSIM TPUHIIAITIB
TryMaHi3My Ta BEpXOBEHCTBA IIpaBa.

KoncTuTyniitHuit MexaHi3Mm Cy/10BOr0 3aXUCTy — Lie He TUIbkH HopMa Konctutyuii Ykpainu,
a i 11iJ1a cucTeMa CyJIOBUX OpraHiB, sKi 3a0e3meuyroTh ii BukoHaHHs. B YkpaiHi AifoTh MicIIeBi Cy/H,
anensauiiiai, Bepxosuuit Cyn 1 Koncturynitnuit Cyn Ykpainu [1]. 3rigHo 3akony Ykpainu «lIpo
CYIOYCTpiii i ctatyc cyaaiB» Bix 02.06.2016 p. Ne 1402-VIII:

- MICIEeBl CyAM pO3MIANAIOTh OUIBIIICTh CHpaB — LUBUIBHUX, KPUMIHAJIbHUX,
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anMiHicTpaTuBHEX. CaMe CIoIM TPOMAISIHU 3BEPTAIOTHCS, KOJIM iXHi IpaBa MopyIeHi;

- ameNsAIidHI CyOu TepeBIpSIOTh PIMIEHHS HWKYUX CYAIB, SKII0 CTOpPOHA BBAXae iX
HECTIpaBeIJIMBUMH;

- BepxoBuuit Cyx 3a6e3nedye €1HICTh CyJ0BOI MPAKTUKHU, I00 3aKOH OJAHAKOBO JiIB JJIs
BCIX.

Koncturymivianii Cyn YkpaiHu Mae ocOOJNIMBY poJib — BiH TIEPEBIps€, YM BiAMOBIIAIOTH
3akoHU KoncTturymii. SIKIo skuiich 3aKOH MOpPYIIye OCHOBHI mpaBa moauHu, CyJ MOXKe BU3HATH
Horo HekoHCTUTYLIHHUM. CaMe Taka CTPYKTypa CyJI0BOi cucTeMHU YKpaiHH JoroMarae nmooyayBaTu
MeXaHi3M KOHTPOJIIO 1 CIIPaBEJIMBOCTI, 110 € BaXKJIMBOIO O3HAKOIO MTPABOBOI JEPIKaBH.

Jyxe BaXIMBO, LI0 3BEPHYTUCS 1O CYIAy MOXe OyIb-sfika oco0a, He3aleXHO Bix ii
COLIAIBHOTO CTaTyCy Y MaifHOBOTO cTaHOBHINA. KpiMm TOro, icHye cucrema 6e301u1aTHOl mpaBoBOi
JIOTIOMOTH, SIKa JOIMOMAarae JIIoJIsM, 10 HE MaroTh KOIITIB Ha ajBokaTa. lle Takok € 4acTUHOIO
KOHCTUTYLIHHOTO MEXaHI3My CyJIOBOTO 3aXHCTy [2].

Koxen rpoMansHuH YKpaiHM Mae MpaBo 3BEpHYTHCS 10 E€BpOMEHCcHKOro cyay 3 IMpaB
moaunan (€CII), sxmo Bci HamioHadbHI criocodu 3axucty Buyepnani. Lle mpaBo mepenbaueHo
crarrero 55 Konctutymii Ykpainu Ta €BporelicbKor KOHBEHIIIE0 PO 3aXUCT IPaB JIOAUHHA. Takum
YMHOM, HaBiTh AKIIO YKPAaiHCHKI Cy/IM HE 3MOTJIH 3a0€3MEeYNTH CIIPABEUINBICTD, JIIOJUHA MA€ MIAHC
OTPUMATH 3aXUCT Ha MI>KHAPOJHOMY PiBHI.

[Toripy HasBHICTH KOHCTUTYLIWHUX TapaHTiid, Ha MPAKTUI CYJOBUH 3aXUCT HE 3aBXKIU
epexTuBHUNA. Cepell OCHOBHUX IIPOOJIEM MOKHA BUIUIUTH: 3aTATYBaHHS CY/10BUX ITPOLIECIB; HU3bKUI
PiBEHB JIOBIpH 10 Cy/iB; BUIIAIKH KOPYIIIil y CY/IOBii CUCTEMI; CKIIQJHICTh CYAOBUX IpoLeayp i Opak
paBoBOi 0013HaHOCTI HacedeHHsl. Ll hakTopu 3HIKYIOTh aBTOpUTET Cy10BO1 Biaau. [Ipore nepxasa
MIPOBOMTH CYIOBY pedopMy, 00 3pOOUTH CHCTEMY OLIBIII BiIKPUTOO, YECHOIO Ta JOCTYITHOO JIJIst
rpoMajisiH [2]. Y MailOyTHhOMY Lie Ma€ cipusATH (GOpMyBaHHIO JJOBIPH JIFOJEH 10 CYAiB.

CynoBuii 3aXUCT IpaB JIIOAMHU Ma€ HE JUIIE OPUAWYHE, a i MopajibHe 3HaueHHA. Konn
JIOJMHA 3HAE, 10 11 IpaBa MOXKYTh OYTH BiJTHOBJICHI, BOHA NTOYYBA€ThCS BIEBHEHIIIE 1 CIIOKIAHIIIE.
e 3MiIIHIOE Bipy Y CIIpaBEJIMBICTh Ta PABOBY JIEPIKABY.

CynoBuii 3aXHUCT — 1I€ 11Ie i 3aci0 BUXOBaHHS MPABOBO1 KYJIbTYPH, L0 3a1100ira€ BUPIIICHHIO
KOH(TIKTIB «CHJIOIO», a CIIOHYKA€ 3BEPTATHCA 10 3aKOHY. TaKuM YHMHOM, CYJ BUCTYIA€ HE MPOCTO
SIK OpTaH MOKapaHHs, a sIK TapaHTis CIPaBeIUBOCTI i CTaO1IBHOCTI B CYCIIILCTBI.

KoncTuTy1iitHi MeXaHi3MHU CyIOBOTO 3aXUCTY IIPaB JIFOJAWHU — II€ CHCTeMa HOPM, OpPTaHiB Ta
npouenyp, ski J03BOJISAIOTH JIIOJUHI BiAcTOATH cBOi mpaBa. KoHcTuTylist YKpaiHU rapaHtye
KOXXHOMY MO>KJIMBICTh 3BEPHYTHUCS /10 CYAY Yy pasi nmopyuieHHs ioro npas. Cyau, y CBOIO Uepry, €
BaXJIUBOIO CKJIQJIOBOIO JIEMOKPAaTHUYHOI JEp)KaBH, sKa IPYHTYEThCS Ha NPUHIMII BEPXOBEHCTBA
npaBa.

Jimepamypa:
1. bpunp B. CynoBuii 3axucTt npas 1 cBOOO JIFOAUHU: KOHCTUTYLIHHI rapanTii // [IpaBo Ykpainu. —
2021. — Ned4. — C. 34-38.
2. IleBuyk C. Cynoa pedopma sIK rapaHTis 3MIIHEHHS KOHCTUTYI[IITHOTO MpaBONOpSAAKYy //
HOpuanunuii Bicauk. — 2023. — Ne2. — C. 45-49.
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Cmpamii Mapin €ezeniena

cmydenmxka 2 kypcy cneyianonocmi 081 Ilpaso

Hasuanvno-nayko6o2o incmumymy ynpaeninHs, mexHoa02it ma npagoeux HayK
Hayionanonoco mpancnopmuoeo ynieepcumemy, m. Kuis

Haykoeuii kepienuk: Ozenv Bimanina leaniena

KaHouoam 1opuouyHux Hayx, 0oyeHm,

6.0. 3asidysaua Kagheopu meopii ma nyoaiuHo2o npasa

Hasuaneno-naykogozo incmumymy ynpasiints, mexHono2iu ma npaeosux nayk Hayionanbnozo
mpancnopmuo2o yHigepcumemy, m. Kuig

HOPMOTBOPUICTH SIK EJIEMEHT IIPABOBOI IMOJITUKU JTEPXKABU

VYkpaiHa, 3riiHo HopM OCHOBHOT0 3aKOHY, ITPOT0JIOIIEHA [TPABOBOIO 1 COLIIATIBHOIO IEP/KABOIO.
Ile mepenbauae He nMIIe JAEKJIApaTHBHE BHU3HAHHS BEPXOBEHCTBA IpaBa, a W peanbHE HOro
3a0e3nedyeHHs Yepe3 ePeKTUBHE MPABOBE PETyIIOBAHHS CYCHIIBHUX BIJTHOCHH.

VY cydacHHX peanisix CTPIMKHX COILIaIbHO-€KOHOMIYHUX 3MiH, nudpoBizallii, rinodamisarii ta
iHTerpanii Ykpainu B €BponeichbKuil MpaBoOBUi MPOCTip 3HAYEHHS SKICHOI HOPMOTBOPUOCTI Ha0yBae
0c00JIMBOI BaXIJIMBOCTI, OCKUIBKA BOHA BIUIMBAE HA CTAOUTBHICTD MPAaBOMOPSAKY, PE3YIbTaTUBHICTD
JUSTTLHOCTI IEPXKaBHUX OPraHiB, a TAKOXK 3a0e3MedYeHHs IpaB 1 cB00O 1 rpOMaJIsiH. Y Cl HOBITHI 3MIHH
3000B'SI3yIOTh JIEp)KaBy OTNEPATUBHO ¥ aJaNTHBHO pearyBaTH HAa CYYaCHI CYCIUIbHI BHKJIHUKH. [[yis
OTO TOTPIOHO CTBOPIOBATH SAKICHY, MOCIIJOBHY Ta CTaOlIbHY 3aKOHOJABYy CHCTEMY, SKa
BIJIMOBIATHME Cy4aCHUM BUKIIUKAM 1 BOJHOYAC 3a0e3MedyBaTUME CTIHKICTh TPABOMIOPSIKY.

HopmotBopuicte B YKpaiHi Mae HHU3KY HpoOieM: HEJOCKOHall 3aKOHHU, HaJJIMIIOK
Mi3aKOHHUX aKTiB, JyOJIFOBaHHS ¥ CYNEPEYHOCTI MPABOBUX HOPM, a TAKOX 4acTi HEOOTPYHTOBAHI
3MIHM 3aKoHOJaBcTBa. lle 3HMXKye eQEeKTHBHICTb INPABOBOIO PETYyJIIOBAaHHS, CTBOPIOE
HEBU3HAYEHICTh 1 MiApUBae IOBipY 10 Biagu. SIKiCTh HOPMOTBOPYOI IiSUTBHOCTI € MOKa3HUKOM
PO3BHUTKY MPABOBOI I€P’KABU Ta YCIiXy MPABOBOI NOJITUKH.

VY cydacHMX yMOBax, 3 OIJISAy Ha KOPYIIIIO, IOJITHYHY HECTaOUIbHICTh 1 HaaMIpHY
TMOJIITH3A1liI0 3aKOHO/IaBYOr0 MPOIleCy, MOTPiIOHI BJOCKOHAJICHHsS] MeXaHI3MiB HOpMOTBOpeHHS. Lle
BKJIIOYA€E TPO30PICTh NMPU CTBOPEHHI HOPMATHBHHUX AaKTiB, €KCHEPTHY W aHTHKOPYHNIIHY OIIHKY
3aKOHOIIPOEKTIB, HAyKOBI MHIAXOIM JI0 3aKOHOTBOPEHHS Ta TapMOHI3allil0 3 €BPONEHCHKUMU
crangapraMu. HopMOTBOpYICTh, SK YacTWHA TPABOBOI TOJITHKH, BHKOHYE KIIOYOBY pPOJIb Y
(opMyBaHH1 cTabUIBHOTO i €PEKTUBHOTO MPABOBOTO CEPEIOBUIIIA.

[IpaBoBa momiTUKA-IIAJIBHICT CYO €KTIB HOPMOTBOPEHHS, CHpPSIMOBaHAa Ha YTBEPIKEHHS
CYBEPEHITETY, 3a0e3MeUeHHs He3aJIeKHOCTI, PO3BUTOK COLIaJIbHOI Ta MPaBOBOI JEP>KaBH, a TAKOX
CTBOPEHHS MEXaHI3MiB, [0 TapaHTYIOTh peaji3allio MmpaB 1 CBOOOJ JIOJUHU Ta TPOMAISTHUHA.
BuninaioTe aBa OCHOBHI HAampsIMM MPaBOBOi MOJITHKH: BHYTPIIIHIA Ta 30BHIIIHIN. 30BHINIHINA
HampsiM IpaBoOBOT MOJIITUKA OPIEHTOBAHUI Ha 30€pe’KEHHS CyBEpEHITETY, 3MIITHEHHS HE3aI€KHOCTI
i1 3a0€e31e4YeHHs] TepUTOPIaIbHOT HUTICHOCTI AepkaBU. BoiHOouac BHYTpIIIHIN HANIPSIM CPSIMOBaHUN
Ha YTBEpPDKEHHS JIEMOKPATHYHUX NPUHIMITIB PO3BUTKY KpaiHM, 3 aKIEHTOM Ha 3a0e3MeueHHS
npiopuTeTy npaB 1 cBOOOA KokHOI moauHu. Lledl moain HampsMiB MpaBOBOi IMONITUKU
HiITBEP/KYETHCS HAYKOBUM AociimkeHHsM 1.2 KapoBcbkoi [6], sika migkpeciioe poib BHYTPILTHBOTO
Ta 30BHILIIHBOIO HAmpsAMIB y 3a0e3MneueHH] eeKTUBHOCTI JepKaBHOTO YIPABIiHHS Ta peanizarlii
TIpaB JIFOINHH.

KitouoBuME acriekTaMu BHYTPILITHBOI TPABOBOI MOJIITUKM € TapaHTYBaHH IpaB 1 cBOOO I uepes
(1HaHCOBO-€KOHOMIUYHUN PO3BUTOK, (YHKI[IOHYBAaHHS IPAaBOOXOPOHHOI CHUCTEMH, OOOpPOHY,
IOCTHUIIIIO Ta CYJIOYMHCTBO. 3OBHIIIHIM HAmpsM 31e01IBIIOT0 OXOIUIIOE MIKHAPOJHI BITHOCHHU i
30BHIIIHBOEKOHOMIYHY JISUTBHICTD, 30CEPEIKYIOUHNCh Ha 3aXUCTI CTPATETIYHUX IHTEPECIB I€PIKABH.
[IpaBoBa MOJIITHKA € IHTEIPYIOUUM E€JIEMEHTOM JIEpP’KaBHOTO YIpPAaBIiHHSA, IO 3a0e3neuye Horo
edexTuBHICTh. BoHa BH3Hauae MOBHOBAXEHHsI OpraHiB BJaJd, CIPUSE TOTPUMAHHIO 3aKOHHOCTI,
3a0e3mneuye CrpaBeIIMBICTh 1 BEpXOBEHCTBO MpaBa. Uepe3 Hel JepxkaBa peasizye €KOHOMIUHY,
COLIIAJIbHY, €KOJIOTIYHY Ta KYyJbTYpHY MOJITUKY. BilCyTHICTH SIKICHO OpraHi3oBaHOI IpPaBOBOI
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MOJIITHKY CTABUTH IiJ] 3arpo3y CTaOUIBHICTD JepKaBHOTO YIPABITIHHS.

HopmoTBOpYiCTh — OCHOBHHI €JIEMEHT y MEXaHi3Mi peasizallii mpaBoBOi MOJITHKHU IEPKaBH.
Bona sBise co0or0 cuCTEeMaTH30BaHY AISUIBHICTH YIMOBHOBA)XEHUX CYO €KTIB, TaKUX SIK OpraHH
JIep>KaBHOT BJIaJIA, MICIIEBE CAMOBPSAyBaHHS UM 1HIII IHCTUTYIII1, COPSIMOBaHY Ha CTBOPEHHS, 3MIHY
abo ckacyBaHHS HOPMATHBHO-TIPABOBUX akTiB. Yepe3 1eil mporec Aep:kaBa BTUIIOE€ HPUHIUIN
[IPaBOBOI MOJITHKH, PETY/IIOE CYCIIIbHI BiIHOCHHHU Ta CTBOPIOE IPABOBI OCHOBH JIJIsl PO3BUTKY [6].
Bin 3a0e3nedye CHCTEMHICTh, CTaOUIBHICTE 1 TNepeadadyBaHICTh MPABOBOTO PETYIIOBAHHS,
CIPHSIOUM peaiizaiii mpaB IPOMaJsH Ta BU3HAYAKOYM MEXI JiSJILHOCTI OpraHiB Biaaau. Y Xoji
OPUAHATTS HOPMATHBHHUX AaKTiB BCTAHOBIIIOIOTHCS NpaBWIa IOBEIIHKH, NpaBa i 0O0OB’SI3KU
IrpOMaJIsiH, MOCAIOBIIIB Ta OpPTaHi3alliif, a TAKOK MEXI1 iXHbOT BiAmoBiganbHOCTI. [IpaBoBa momiTuka
MPOSIBIISIETBCSL Yepe3 HOPMOTBOPUICT, aJDKE JKOAHY CTpATeriro HEMOXKIUBO peanizyBaTu 0e3
IIPaBOBOTO 3a0€311CUEHHS.

VY cy4acHOMY CBIiTi TEXHOJIOTIYHOTO MIPOTPeCy Ta MIXKHAPOAHOT CIIBIpall JAepikaBa MoTpedye
e(peKTUBHOIO MEXaH13My HOPMOTBOPYOCTI JAJIsl IBUIKOT'O pearyBaHHs Ha BUKIUKU. OHak B YKpaiHi
s chepa Mae mpoOIeMU: HU3bKA SKICTh 3aKOHIB, HAJUIMINOK Mi3aKOHHUX aKTiB, HEY3TOJKCHICTh
HOPMAaTHUBHUX JOKYMEHTIB, ITPABOBI KOJIi3ii Ta mporaauHu. YacTo 3aKOHM TOTYIOThH IOCIIXOM, 0e3
IPOMAJICBKMX OOTOBOPEHBb UM HAYKOBOI ekcrepTusu. Lle ycknmamHioe iX 3acToCyBaHHS W IiApUBae
JIOBIpY 10 IepP>KaBHUX OPraHiB.

[lokpamieHHss CHCTEMH HOPMOTBOPYOCTI BHMAara€ IepeayciM aKTHBHIIIOI  ydacTi
IPOMAJISTHCBKOI'O CYCIUIBCTBA Ha BCIX €Talax CTBOPEHHsI 3aKOHIB — BiJ 3apoKeHHs i1ei 10
(iHAIBHOTO 3aTBEP/UKEHHS TEKCTY HOPMATHBHOTO akta. Llei miaxim BiaNOBiTae MpPHUHIUIIAM,
3akpimieHuM y 3akoni Ykpainu «IIpo npaBoTBopuy misibHICTHY Bin 24 cepmast 2023 p. Ne 3354-1X
[2]. Tpomansuu, excriepTu Ta MpoQeciiiHi CHUIBHOTH MMOBHHHI OTPUMATH pEajibHy MOXKJIHBICTh
JI0JTy4aTUCs 10 0OrOBOPEHHS, BUCIIOBIICHHS IPOMO3HULIiH, @ TAKOXK BIJIMBATU HA OCTATOYHY PEJIaKLIi0
3aKOHOIIPOEKTIB. 3aJlydeHHs TaKUX IHCTPYMEHTIB, SIK €JIEKTPOHHI KOHCYJbTAIlil, MeTULii, myOmiuHi
CIIyXaHHsI Ta MEXaHI13MH «HApPOJHOI0 3aKOHO/ABLIS», MOKE CTBOPUTH OCHOBY ISl OUIBII BIIKPUTOT 1
po30poi 3akoHoAaB401 cuctemu [3, po3a. 1I, myrakTu 5—10 (c. 2-3)]. BaxkiuBuM KpOKOM € TaKox
3aIpoBaPKEHHsI 00OB'A3KOBOI MPABOBOI Ta €KCHEPTHOI OI[IHKU HPOEKTIB HOPMATHUBHO-IIPABOBUX
akTiB. Lle mepenbaydae opuaMIHy €KCIEPTH3Y, AHTUKOPYIIIMHAN aHaJi3, EKOHOMIYHY Ta COLIaIbHY
OLIIHKY HACNiJIKIB pO3po0JeHHX AOKYMEeHTIB. Takuil miaxiA 03BOJMUTH BUSBIATA MOTEHLINHHI
KOH(QUIIKTA MK HOpMaMmH, HEBIAMOBIAHICT MIKHAPOJHUM CTaHIApTaM i 3000B’sI3aHHSM, a TaKOX
nepeadayaTé MOXJIMBI HEraTMBHI HACHIAKM BIPOBA/KEHHS HOBHX MOJOXeHb. OKpiM IbOTO,
JOIUTBHO BIPOBAJAUTH MEXaHI3M PEryJIIpHOTO MEPErIIsiay i OHOBIICHHS YMHHUX 3aKkoHiB. Lle mactp
3MOTY TMEpIOAMYHO OIIHIOBATH IXHIO aKTyaJbHICTb, BHUSBJIATH 3acTapiii abo CynepewIinsi
MOJIOKEHHS, a TaKOoX IHILIIOBaTH iX BIAMIHY 4u 3MiHy. Takuil miaxia AOMOMOXE YHUKHYTH
HaKONMHWYEeHHs Hee(heKTUBHUX a00 «MEpTBUX» MpaBOBUX HOpM. Han3BuyaiiHO BaXJIMBO MOMIMIIUTH
KOOpJMHAIIII0 B3a€MOJII MK 3aKOHOJAaBYOI0 Ta BUKOHABUOIO BiIaJl0t0. OpraHu BUKOHABYOI BIaaH
MaloTh aKTHBHO JOJy4aTHCS A0 BCIX eTamiB — BiJI (opMmyBaHHsS iei A0 aHami3y 1 MiATOTOBKH
3aKOHOMPOEKTIB. Lle 3a0e3nmeunTh BIAMOBIAHICTh aKTIB peaJbHUM MOTpeOaM BUKOHAHHS. 3a Opaky
HaJIEKHOT KOOpAMHAILT 4acTO BMHHUKAIOTh CHUTYAIlil, KOJIM YXBaJE€HHs 3aKOHY BiIOyBaeTbcs 0e3
BpaxyBaHHsl MOro mnpakTu4Hoi peanizamii. [locaigoBHMI 1 y3rokeHHIl mpouec po3poOKH Mae
OIUPATHUCS HA METOANYHI PEKOMEHIALli1, SIKI MMiJKPECTIOI0Th BXKJIUBICTh y4acTi BAKOHAaBUMX OPIaHiB
Ha KO>)KHOMY eTani (opMyBaHHs 3aKOHOJIaBYO] 1HILIaTUBH.

HopmoTBopuicTh BiJirpae eHTpaldbHy pOJib y MPABOBIN MOJITHII JIepKaBH, a/DKE caMe uepes
Hel iepKaBHa BOJIS Ta CTPATET1UHI L1l 3HAXOSATh CBOE BTUIEHHS y (hOpMI FOPUIUYHO 000B’I3KOBUX
HOpM. 3aKOHH, MiJ3aKOHHI aKTH, HOPMaTHBHO-TIPABOB1 JOTOBOPH 1 MOJIITUKO-TIPABOBI IOKYMEHTH
CITy’)kaTh 3aco0aMu (OpMyBaHHS TPABOBOTO CEPENOBUINA CYCHIIBCTBA, BCTAHOBICHHS IIPaB i
00OB’sI3KIB TPOMAJIsIH, OpPraHiB BIaJW Ta OpraHizamiii, 3a0e3nedyroTh BEPXOBEHCTBO IMpaBa 1
CTaOLIBHICTh MPABOBOTO MOPAIKY. BTiM, pe3yabTaTUBHICTS HOPMOTBOPYOCTI BUBHAYAETHCS HE JIUIIIE
HasBHICTIO ()OPMAJIbHO 3aTBEPKEHOTO NPaBa, a i AKICTIO MPOIEeciB Horo cTBOpeHHs. TyT BaxIInBI
y4acTh TPOMAJCHKOCTI, MpodeciiiHa eKcrepTh3a, JOCKOHAIa IOpUIMYHA TEXHIKAa Ta CHCTEeMHUUN
X1 A0 TUTAaHYBaHHS 3aKOHO/IaBYUX MPOEKTIB.

Takum YWHOM, MOXKEMO KOHCTATyBaTH, IO YKpaiHa CTUKAEThCA 3 HHU3KOK MPOOIeM:
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HOPMATHUBHUH 3aCTiii, TEXHIYHI HEOJIIKHA 3aKOHOJABUMX AKTiB, JyOJIIOBAHHS Y NMPOTAIMHU B MIPaBi,
HE/IOCTAaTHIN KOHTPOJIb Ta MEXaHi3MH IEperyisiay 3aKOHIB, HM3bKa MPaBOBA KYJIbTypa YYaCHUKIB
nporiecy i oOMexeHa Mpo30picTb HOPMOTBOPUOT MisIILHOCTI. 1l MepeTBOPEHHsT HOPMOTBOPYOCTI
Ha e(QEKTHMBHUN CTpATEriYHMN IHCTPYMEHT IIPaBOBOI IMOJITHKA HEOOXITHO 3ampoBaKyBaTH
KOMIUIEKCHI 3axoau. Jlo HUX HaleXaTh ONTUMI3allis HpPOIENyp 3aKOHOTBOPEHHS, MiABHIICHHS
npodecioHai3My — FOPUIMYHOTO  CYNpPOBONY,  BIPOBA/DKEHHS  OOOB’SI3KOBOT  €KCIIEPTHU3H
3aKOHOIIPOEKTIB, 3a0e3MeueHHs] MPO30pOCTI Tpolecy Ha KOKHOMY €Tami, CHCTeMaTWUYHHA
MOHITOPHUHT 1 OHOBJICHHSI 3aKOHO/IaBCTBA, aKTUBHE 3aJTyYSHHS TPOMaJICBKOCTI Ta €KCIIEPTIB, @ TAKOXK
e(deKTUBHA B3aEMOJIisl MK 3aKOHOJIaBYOI0 T4 BUKOHABYOIO TiTKaMu Biaau. [lomanpin 10oCIiHKeHHS
MOBHUHHI (DOKYCYBaTHCSl Ha OIHII PE3yJbTaTHBHOCTI pedopM y cdepi 3aKOHOTBOPEHHS, BILIMBI
U POBUX TEXHOJIOTIH HAa HOPMOTBOPYHMIA MPOLIEC, aHANi31 KpamuXx npakTHK €C cTOCOBHO MpoLeayp,
IOPUJIMYHOT TEXHIKH Ta PiBHS TPOMAJICHhKOI ydacTi. Taki IOCIIKEHHS JOIMOMOXYTh cHopMyBaTH
pEeKOMEHaIii JAJIs MABHUINEHHS CTPATETi9HOl Ta MPAKTUYHOI e€(PeKTHBHOCTI HOPMOTBOPUOCTI, IO €
dbyHIaMEHTAIBPHUM IHCTPYMEHTOM peasti3allii mpaBoBOi MOITHKU JEPKaBH.
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Tepewyk Mukona Mukonaitoeuu

Kanouoam 1opuouyHux Hayx,

cmapuiuil 8UK1a0ay

KagheOpu Koncmumyyilino2o npasea ma
MeopemuKo-npagoeux OUCYUNIin
COYIanbHO-2YMAHIMapHo20 paxynvmemy

binoyepxiscvkoco nayionanbHo2o azpapHo2o yHigepcumemy

KOHCTUTYUIMHO-ITPABOBI 3ACAJIA ®YHKIIIOHYBAHHSA JJEP)KABHOI )
CJHY/XKBHU B YMOBAX CYYACHUX BUKJIUKIB: 1OCBI/J 3APYBIZKHUX KPAIH

CyuacHi BUKITUKH, TI0 MTOCTAIH TIepe/ JEMOKPATUIHAMH JIEpKaBaMHU, 3yMOBITIOIOTh TIOTPe0y
MEPEOCMUCIIEHHS MiIXOAIB O OopraHizauii Ta (yHKI[IOHYBaHHS JEP:KaBHOI CIIY>KOHM SIK KJIFOUOBOTO
IHCTUTYTY MyOigHOTO yrpaBiiHHA. [ 7o0amizamiitHi mporecu, 3pOCTaHHs CYCIUTBHUX OYIKYyBaHb,
IHTEHCUBHUI PO3BUTOK IU(PPOBUX TEXHOJOTIM Ta 3aroCTpeHHsI O€3MEKOBHX PU3MKIB BHUMAararoTh
e(EeKTUBHHX, MPABOBHX 1 CTIHKMX MEXaHI3MIB PETYIIOBAHHS JiISUTPHOCTI IyOJIIYHUAX CITYKOOBIIIB. Y
IIbOMY KOHTEKCTI OCOOJMBOIO 3HAue€HHS Ha0yBalOTh KOHCTHTYLIMHO-TIPABOBI 3acaiu, sKi
BHU3HAYAIOTh 3MICT, TPUHIIMIIA Ta MEXi JepKaBHOI CIy)XOHW, 3aKpIiIUTIOOYH ii SIK 1HCTPYMEHT
peanizanii myOiiyHOI BIaJX Ha OCHOBI BEPXOBEHCTBA MPaBa, JEMOKPATUYHMX I[IHHOCTEW Ta MpaB
JIFOIMHMU.
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VY OUIBIIOCTI PO3BUHEHUX JEMOKPATUYHUX JIEpXKaB JepKaBHA CIIy)KOa I'PYHTYETbCS Ha YiTKO
BH3HAYCHUX KOHCTUTYLIMHUX IIOJOKEHHSX, $KI 3a0e3MeuyroTh ii CTaOLIbHICTh 1 TMOJITHYHY
HeirpanbHicTs. Hanpuknan, y Himeuunni OCHOBHUI 3aKOH BCTAHOBIIIOE MTPUHLUIIH MTPOQECIfHOCTI,
CTaOUTBPHOCTI Ta BIIMAHOCTI JEpKaBHUX CIY)KOOBIIIB JeMOKpaTHYHOMY Jany. Y Dpaniii
KOHCTUTYLIHHI 3acany MyONi4HOI CIY>KOM MiJKPIIUTIOIOTHCS 3aKOHAMHU TIPO CTaTyC JEp>KaBHHUX
CITY»OOBIIiB, SIKI TAPAaHTYIOTh PIBHHH JOCTYI 10 CIYXKOH, IMPO30PICTh MPOLEAYp MPU3HAYCHHS Ta
3aXHCT BiJ HOMITUYHOTO BIUIMBY. [1oaiOHI npuHIMIHN pocTexXyroThed 1 B ITanii, Icnanii, [lIBewii Ta
Hinepnannax, ne aepkaBHa CIIy)0a pO3TISAAETHCS K HE3aNEKHUN 1 MpodeCiiHUA THCTUTYT, 10
3a0e3neuye HEMePepPBHICTh BIIAU Ta pealli3allito Jep>KaBHOI MOMITUKH [ 1].

Koncturymiiini  rapanTtii e€()EeKTUBHOCTI JepkaBHOI CIykOu y 3apyODKHHX KpaiHax
CIHMPAIOThCS Ha HU3KY KIIIOUOBHMX HPUHIMINB: BEPXOBEHCTBO IPaBa, MOJITHYHY HEUTPAIbHICTB,
npodecioHami3M, BIIKPUTICTh 1 MiA3BITHICTH. [lomTHYHA HEHTPaAIBHICTh O3HAYAE, IO CIYXOOBII
peani3yloTh TOJITUKY HE3aJIeKHO BiJ MapTIHHUX 3MiH, L0 CHpUsA€ CTaOLIBHOCTI JEp>KaBHOTO
ynpapmiaHsa. [IpodecionaniaM 3a0e3medyeThCsl CHCTEMaMH KOHKYPCHOTO BiOOpY, IiJIBUICHHS
KBaJiQikalii Ta 4iTKO BU3HAUYEHOIO CIY)KOOBOIO €TUKOIO. BiIKpUTICTH 1 MiA3BITHICTH AEpKaBHOT
CIIy’KOM Iepe]] CyCHIbCTBOM rapaHTye JA1EMOKPAaTUYHUN KOHTPOJIb 3a AIAJIbHICTIO OpraHiB BJIAJU Ta
3armo0irae 3J0BKUBAaHHSM BIaI010 [2].

Oco0nuBOi Barm B Cy4acHMX yYMOBaxX Ha0yBalOTh MIXKHApPOJHI CTaHIApTHU Ta peKOMEHAAlii
NPOBIAHUX MDKHApOJHUX Oprafizamii. €BpomelchKi NPUHIMNM IMyOmiyHOiI ajgMmiHicTpamii,
po3pobiieni Pamoro €Bponu, BCTaHOBIIOIOTH 0a30Bi BUMOTH JO iSUTBHOCTI JEPXKABHOI CIyXKOU:
3aKOHHICTb, HAJIIHHICTD, Iepe10adyBaHiCTh, BIAKPUTICTb, MiA3BITHICT, €(PEKTUBHICTh Ta ETHYHICTB.
i cranmaptu crtanu opieHTHpoM isi kpain LlentpanpHoi Ta CxigHoi €Bpomu B mpoleci
pedopMyBaHHS JAepKaBHOI CIy>)KOM Ta ajanTailii HaliOHAIBHOTO 3aKOHOJABCTBA 10 BHMOT
€BPOMNENCHKOTO aIMiHICTPAaTUBHOTO MpocTopy [3].

VY kpainax €Bponeiicbkoro Coro3y JepkaBHa cIIy)k0a pO3IISIAE€THCS HE JIUIIC SIK MEXaHI3M
peatizalii ynpaBiIiHChKUX (PYHKIIIMH, a i K HOC1il KOHCTUTYIIHHUX [IIHHOCTEH. BiaTak BOHA BUKOHYE
pOJb IHCTPYMEHTY 3aXHUCTY JI€MOKPATHYHOTO IMOPSIKY, IpaB i CBOOOJ TPOMasH, 3a0€3MEeUCHHS
piBHOCTI Ta Heauckpuminauii. [ludposizamis mnyOmiYHOrO yNpaBIiHHSA TaKOX 3MIHIOE
KOHCTUTYILIHHO-TIPaBOBI 3acanu (YHKIIOHYBAHHS JIEPXKABHOI CIIY)KOHM: TTOCHITIOETHCS BHMOTA
IIPO30pOCTi, KiOepOe3neKky, 3aXUCTy NePCOHATbHUX JAHUX Ta €TUYHOTO BUKOPUCTAHHS IITYYHOI'O
inTenexTy. barato kpain, 30kpema Ecrtonis, @innsamuis Ta aHis, iHTerpyroTh HUGPOBI CTAHAAPTH Y
IIPaBOBI MEXaHI3MHU YIPABIiHHS JI€P’KaBHOIO CIyK0010, IO J03BOJIAE MIABULIIUTH €(EKTUBHICTH
po0OoTH Ta SKICTh MyOIIUYHUX MOCHYT [4].

[TopiBHSIBHUI aHaI3 KOHCTUTYIIHHO-NIPABOBUX 3aca]] (PYHKI[IOHYBAaHHS JIEP’KaBHOI CIyxOu
CBIJUUTH MPO BAKIIMBICTh MOEJHAHHS CTaOLIBLHOCTI MPABOBUX IHCTUTYTIB 1 THYYKOCTI MEXaHI3MIB
ynpasininHs. Kpainu, siki 3a0e3nednin 6agaHc MiX MOJITHYHOO HEHTPAJIbHICTIO Ta IEMOKPATUYHOIO
MIA3BITHICTIO J€p’KaBHUX CIYXKOOBIIB, JEMOHCTPYIOTh BHIIUI pIBEHb JAOBIpM N0 BJIagu Ta
e(peKTUBHOCTI MyOiyHOro ympasiiHHA. Lle 0coOnmMBO BakKiIMBO B yMOBax TIJ00albHUX KpU3 —
MaHAeMil, BINCbKOBUX 3arpo3, KIIMaTUYHUX BUKIMKIB — KOJIM JIep’KaBHA CIyx0a cTa€e KIOYOBUM
€JIEMEHTOM CTa0UIBHOCTI CYCHIbCTBA [5].

Omxe, TOCBiA 3apyOKHUX KpaiH MIATBEPIKYE, 0 eheKTHUBHA AepikaBHA CiIyk0a HEe MOXKe
ICHYBaTH 1032 KOHCTUTYLIHHMUMM TapaHTisIMM Ta YiTKO BH3HAYEHUMH IPABOBUMH IPUHIUIIAMHU.
Crane mnpaBoTBOpeHHs y I cdepi Mae OyTH copsiMoBaHE Ha 3a0e3MedYeHHs MOJITHYHOL
HeHTpabHOCTI, TPOQECiHHOCTI, MPO30POCTI TA MIA3BITHOCTI. YKpaiHa, 3A1MCHIOIOUN MOJIEpHI3allio
JIepKaBHOI CIIy>kOM, MOK€ CIUpAaTHUCAd Ha MDKHApOJHI CTaHAApPTH Ta MPAKTUKH, aJanTylouyu iX A0
BJIACHOI KOHCTUTYLIHHOI CHCTEMHM, IO CTaHE 3allOpPYKOI0 MiJBUIIEHHS SAKOCTI MyOJIIYHOTO
YIPaBIiHHSA Ta 3MILHEHHS 1€MOKPATHYHOI 1€P>KaBHOCTI.
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KOHCTUTYLIVHI 3BACAJIA
MICHEBOI'O CAMOBPSIJITYBAHHSI B YKPAIHI

BinnpaBHOIO TOYKOIO HAIIOTO JOCIIIKEHHS Ma€e OyTH MPaBHILHE PO3yMiHHS TOTO, III0 caMe
SBJII€ COOOI0 ITHCTUTYT MICIIEBOTO caMOBpsAyBaHHs. Biamosinuo 1o crarti 7 Konctutyii Ykpainu,
B VYKpaiHi BH3HA€TbCSI 1 TapPaHTYEThCS MicIeBe caMmoBpsayBaHHs. Llg HOpma Bu3Havae
OCHOBOIIOJIOXKHE IPaBO TEPUTOPIAIBHUX I'POMAJ CAaMOCTIHO BHpIIIyBaTH NHUTAaHHS MICLIEBOIO
3Ha4YeHHs B Mekax KoHCTUTyIIT Ta 3aKOHIB YKpaiHu.

VYKpaiHCbKa MOJeNIb MICLEBOTO CaMOBPSYBaHHS DPO3BHUBAETHCS Ha IMPABOBUX TPAIMLIAX
€BPOTEHCHKOT JAEMOKpATii Ta BIACHOTO WUIAXY ACUEHTpamizamii Biagu. Bu3Hauaroum KaTeropiro
MICIIEBOI'O CaMOBpSAYBaHH:, BapTO 30cepeuTHCs Ha nonoxeHHsax Koncrurynii Ykpainu, 3akoHy
VYxpaiau «[Ipo micueBe camoBpsiyBanHs B YKpaiHi» Big 21 tpaBus 1997 poky Ne 280/97-BP ta
€Bporneicbkoi XapTii MiCIIEeBOro caMOBpsAyBaHHs, mignucanoi y CtpacOyp3i 15 sxoBTHa 1985 poky,
patudikoBaHa YkpaiHotro 15 munHs 1997 poky. Cnuin BiI3HauuTH, 10 €Bpomeicbka XaprTis
MICIIEBOI'O CAaMOBPSyBaHHS € OCHOBHUM JOKYMEHTOM, SIKHH CTaB (yHIaMEHTOM JIJIsl IHTerpaLiiHuX
IIPOLIECIB MK €BPOINENCHKUMHU KpaiHaMH Ha LUISIXY 70 I€MOKpaTH3allli MiCLIEBOI'O CAMOBPSITyBaHHS.

[ToHATTS MiCLIEBOTO CaMOBpSIIyBaHHS y MPaBOBiM cucTeMi YKpaiHU 3akpilljieHe y pi3HHUX
kepenax npasa. Ha HaliBumomy piBHi — y ctatti 140 KoneruTyuii Ykpainu 3a3HaueHo, 1110 MiCLIEBE
CaMOBPSIyBaHHS € IIPAaBOM TEPUTOPIATILHOI IPOMAIU — XKHUTENIB cesla Yu JOOPOBLIBHOT0 00’ € THAHHS
Yy CUTbCBKY TPOMaJy KHUTENIB KIJTbKOX CLJI, CEJHUINa Ta MICTa — CAaMOCTIMHO BUPINIYBAaTH MUTAHHS
MiCIIeBOro 3HaueHHs B Mexax KoHctuTymii 1 3akoHiB VYkpainu. Lle mpaBo peanizyeTbes sK
0e3nocepeHbo, TaK 1 Yepe3 OpraHu MICIIEBOIO CAaMOBPSYBaHHS: CLIIbCHKI, CEJIMIIHI, MICbKI pajy Ta
ix BuKoHaBui opranu. Y crarti 141 KoHctuTynii YkpaiHu BHU3HAu€HO, L0 IO CKJIAJy CUIbCBHKOI,
CEJIMIIHOT, MICbKOT paJi BXOJATh ACMYTaTH, sIKl 0OMPAIOTHCS KUTEJISIMU BIATIOBITHOT TEPUTOPIAIbHOT
IpOMajJil CTPOKOM Ha I’ATh POKIB HAa OCHOBI 3arajlbHOro, PiBHOTO 1 MPsIMOro BHOOpPYOro mpasa
[IJITXOM Ta€EMHOTO TOJIOCYBAaHHSI.

3akoH Ykpainu «lIpo miciieBe camoBpsayBanHs B YKpaiHi» Bia 21 TpaBHs 1997 poky Ne
280/97-BP xoHKpeTH3ye KOHCTUTYIIIHI MOJIOKEHHS Ta BH3HAYA€ CHCTEMY 1 TapaHTii MICI[EBOTO
CaMOBPSTyBaHHSA. 3T1JTHO 3 CTaTTel0 2 IbOro 3aKOHY, MICLIEBE CaMOBPSIYBaHHS — 1€ TapaHTOBaHE
JIep’KaBol0 MpaBO Ta peajbHA 3JaTHICTb TEPUTOPIAIbHOI TpOMaaM CcaMOCTIHHO abo Tmif
BIJIMOBIJAIbHICT, OPraHiB 1 MOCAJOBUX OCIO MICIIEBOTO CaMOBpSIyBaHHS BHUPINTyBaTH MUTAHHS
MICIIEBOTO 3HaYeHHs B Mekax KoHCTUTYIIIT 1 3aKOHIB YKpaiHH.

VY crarti 4 3akoHy BU3HAUE€HO MPHUHIMIHN MICIIEBOTO CAMOBPSIYBAHHSA, Cepel SKHX:
HapOJIOBIAJIsl, 3aKOHHICTh, TJIACHICTh, KOJIETIAJIBHICTh, TMOEJHAHHS MICIEBUX 1 JEp’KaBHUX
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iHTepeciB, BHOOpHICTb, NpPaBOBa, OpraHizamiiiHa Ta MaTepialbHO-(piHAHCOBA CaMOCTIHHICTD,
MII3BITHICT Ta BIJIMOBINATBHICTD MTEPE] TEPUTOPIATTEBHUMH TPOMAIAMH .

BigmoBimHo mo crarri 10 mporo sk 3aKoOHy, CUIbCBKi, CENHINHI, MICBbKI paad €
IPEJCTaBHUIIBKUMU OpraHaMy MICLIEBOTO CaMOBPSAYBaHHS, $KI IPEICTABIAIOTh BIANOBIAHI
TEPUTOPiANIbHI TPOMaAW Ta 3IIACHIOITH Bif iX iMeHI (yHKIIT 1 MOBHOBa)KEHHS, BH3HAUYCHI
KoHctutyuiero Ta 3akoHaMu YKpaiHu. BUKkOHaBUMMM OpraHamMu paji € BUKOHaBYl KOMITETH, BN
Ta YIPaBJIiHHSA, SKI yTBOPIOIOTHCS BIAMOBIAHUMY PaaMu.

€Bporeiicbka XapTisi MICLIEBOTO CaMOBpSAYBaHHsS, y CTaTTi 3 BHM3HA4ae, L0 MICIEBE
CaMOBpSIyBaHHS O3HAaya€ MpaBO 1 peajbHy 3[aTHICTh OPTaHiB MICIIEBOTO CaMOBPSAYBaHHS
peryJoBaTH Ta YIPABJISTH 3HAYHOK YaCTHMHOK CYCHIJIBHUX CIPAaB ITiJ CBOIO BiAMOBIAAIBHICTD 1 B
iHTEpecax MICIIEBOr0 HAaceJeHHsS. XapTis BCTAHOBIIOE, IO ICHYBAaHHS MICIIEBHX OpTraHiB BIaJH,
00paHuX Ha OCHOBI BUILHOT'O, TAEMHOI'0, PIBHOTO, IPSIMOTO Ta 3arajJlbHOr0 roJI0CYBaHHS, € OJIHIEIO 3
TOJIOBHUX OCHOB OY/Ib-SIKOTO JEMOKPATHYHOIO YCTPOIO [3].

TpakTyBaHHs MICLIEBOTO CaMOBpPSAYBaHHS B O3HAYEHHUX BHIIE JIKEpENax O3Haydae, I10
OCHOBOIO E€(eKTHBHOTO MICLIEBOTO CAMOBDSIyBaHHA €, MO-TepIIe, JEMOKpaTisi, a IMOo-Apyre,
JEIEeHTpaTi3allis Iep>KaBHOT BIIAIH.

Ha po3BHUTOK AEMOKPAaTHYHUX IHCTUTYIH MICIIEBOrO CaMOBPSIyBaHHS CIIPSIMOBaHA HH3Ka
3aKOHOJIaBUYMX aKTiB, OCHOBHUMHU 3 SIKUX €:

- 3akon Ykpainu «[Ipo opranu camoopranizamii HacenenHs» Bix 11 munas 2001 poky, ne y
CTaTTi 2 BU3HAUEHO, II0 OpraH CaMOOpraHi3alii HaceJleHHs — 1€ NMPEeJCTaBHULIKUNA OpraH, L0
CTBOPIOETHCS KHUTEISIMH, K1 Ha 3aKOHHUX IT1/ICTaBaX MPOKUBAIOTH HA TEPUTOPII cena, CenuIia, Micta
a0o X yacTWH, JUIs BUpIIIEHHS 3aB/JaHb MICLIEBOrO 3Ha4YeHHA. Taki OpraHu CHPUSIOTH Y4YacTi
TpPOMaJsiH Yy BUpIMIECHHI NMHUTaHb MICIIEBOTO 3HAYEHHS Ta B3a€MOJIIOTH 3 OpraHaMHU MICIIEBOTO
CaMOBDSIIyBaHHS;

- 3akon Ykpainu «IIpo ciyx0y B opraHax MicieBoro caMoBpsimyBaHHs» Bin 7 uepsas 2001
POKY BH3HA4ae IMPaBOBHUIl CTAaTyc MOCAZOBUX OCIO MICLIEBOrO CaMOBpsAAyBaHHSA. Y cTarTi 1 1poro
3aKoHy 3a3HAa4YeHO, M0 CIy)k0a B OpraHax MICIIEBOIO CaMOBpSAIYBaHHS — Ie mHpodeciiiHa, Ha
MOCTIHHIA OCHOBI MisUIBHICTh TIPOMaJsSH YKpaiHW, sSKi 3aliMarOTh MMOCAaad B OpPraHax MiCIIEBOTO
CaMOBPSIyBaHHS Ta CIPSIMOBYIOTH CBOIO JISIIBHICTD HAa pealli3alil0 TEPUTOPIAIbHOIO TPOMAJIO0
CBOI'O IIpaBa Ha MiCLIEBE CAMOBPS1yBaHHS;

- 3akon Ykpainu «IIpo cratyc gemyrariB micueBux pam» Bia 11 mumas 2002 poky y crarri |
BU3HaYae, M0 JEMyTaT MICLUEBOi pajM € MpeJCTaBHUKOM IHTEPECiB TEPUTOPIalbHOI TPOMAH,
BHOOPIIIB CBOTO BUOOPYOTO OKPYTY, SIKHUM y MekKaX CBOIX MOBHOBAXKEHD 3/IMCHIOE TIPEICTaBHUIIBKI
¢GyHKLIT 1 TOBHOBa)KEHHS Y MicLIeBIf paji.

TakuM 4YMHOM, cHucTeMa MICIIEBOTO CaMOBpSAYBaHHA YKpaiHUM (YHKIIIOHYE Ha OCHOBI
KOHCTHUTYIIi, HALiOHAIHHOTO 3aKOHOAABCTBA Ta MIKHAPOJHMX 3000B’sI3aHb JepXKaBM. i
KOHCTUTYL1MHI 3acaau 3a0e3MedyloTh OpraHizaliiiHy 1 NMpaBOBY CaMOCTIHHICTh TEPUTOpIaIbHUX
IpoMaJi, 0 € BaXJIMBOIO YMOBOIO PO3BUTKY JI€MOKPATUYHOI, IPAaBOBOT Ta COLIAIbHOT JIepKaBH.
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OBJYCMEH SIK IHCTUTYT KOHCTUTYIIMHOT'O
3AXUCTY ITPAB JIIOJIUHAN

OmOyncMeH — 1ie He3alle)KHUN IHCTUTYT JepKaBHOI BIIAH, KOTPHI OUOIIIOE 110CaI0Ba 0coda.
[HCcTHTYT OMOyICcMeHa B YKpaiHi € KOHCTHUTyHiHMM, ajpke ctattsa 101 Konctutymii Vkpainu
BcTaHOBNMIOE: «[lapmaMeHTChKUH KOHTPOJIb 3a JOJEpKaHHSIM KOHCTUTYLIHHHX TpaB 1 cBOOOI
JIOMWHMA 1 TPOMAJITHUHA 3]IIHCHIOE YTIOBHOBaKeHU BepxoBHoi Pamu Ykpainu 3 mpaB Jt0IUHNY.
Boanouac, opranizamiifHO-TIpaBOBI MEXaHi3MH JisUTHOCTI Ta aIMiHICTPaTUBHO-TIPABOBHH MPAaBOBHIA
cTaryc YmnoBHOBaxkeHuil BepxoBuoi Pangu Ykpainu 3 mpaB noauHU (Jani — YTOBHOBAKEHUIN) —
YKPAaiHCBKOTO oMOyzCcMeHa, - BU3HAYCHUI creriaJbHUM 3aKoHOM Ykpainu
Big 23.12.1997 Ne 776/97-BP «IIpo YnoBHoBaxxeHoro BepxoBHoi Pamu Ykpainu 3 mpaB JIIOAUHNY.

Crnixg Big3HAUMTH, MO OpraHi3amiiHO-TIPABOBUN  IHCTHUTYT OMOYJICMEHa y  MEXaHi3Mi
IOPUANYHOTO 3aXUCTY MpaB 1 cBOOO JIOAMHM MOCIJA€ YiIbHE MiCIle B €BPOINEUCHKiil Ta CBITOBIN
npaBo3axmcHii AisutbHOCTI [1]. [HCTUTYT OMOyACMeHa Mae TaBHE IMOXO/KEHHS 1 6epe CBilf TOYaToOK
y IBemnii, xe B 1809 pori Brepiie Oyina 3ampoBaKeHa mocaa napiaMeHTChKOr0 YIIOBHOBAXEHOTO
3 KOHTPOJIO 32 JisiMu ypsiny. OCHOBHHM 3aBJIaHHSM HIBEJICBKOTO OMOYACMeHa Oyio 3a0e3nedeHHs
JOTPUMAaHHS 3aKOHHOCTI OpraHaMu JIep>KaBHOI BIAJM Ta 3aXHUCT IpaB TPOMAJSH BijJ 3710BKHMBaHb
YMHOBHHKIB. I3 9acoM 11 MOJENb JTOBEJIa CBOIO €EKTUBHICTH 1 IMOYaja MOIMUPIOBATUCS B IHIITUX
€BPOIEHCHKUX KpaiHaX, a 3r0I0M - Y OLIBIIOCTI JEMOKPATUYHUX JAepiKaB CBITY [2].

B VYkpaini YnoBHOBakeHHMII 0OMpaeThCsi Ta 3BUIBHSETHCS 3 mocamu llapmameHTOoM.
OCHOBHUM IpPU3HAYECHHSM OMOYACMEHA € 3aXHUCT NIpaB Ta CBOOOJA JIOJAMHU Ta TPOMAISHMHA,
110 MOPYIIYIOTECS OpraHaMH MyOIiYHOi aaMiHicTpamii Ta i1 mocagoBUMU 0Oco0aMH, MUISIXOM
PO3MIIsIly Ta 1HIMIATUBHOTO PO3CIiAYBaHHS 3MICTY 3BEpHEHb (DI3MUHMX Ta IOPUAMYHMX OCi0 Ta
3BITYBaHHS L10J10 TIOHOBJIEHHS MPaB Ta CBOOO/ CKAPKHUKIB.

3akpituieHHs: 1HCTUTYTY oMmOynacmeHa B Koncerutynii YkpaiHu Hajae HoMy OCOOIMBOTO
3HAYEHHS Ta M1 AKPECITIOE HOTO POJIb SIK €PEKTUBHOTO MEXaH13My BIUTUBY Ha OpTraHu MyOI1YHOT BIaau
y cdepi 3axucty mpaB i cBoOoa rpoMansH. OCHOBHI 3aBIaHHS OMOYACMEHAa MOXHa OKpPECIUTH
HACTYITHUM YHHOM: 3a0€3MeUeHHS 3aXUCTy MpaB i CBOOO JIIOJUHH Ta TPOMAsIHUHA, BU3HAYEHUX
Konctutyuiero YkpaiHu, 3akOHaMM Jep:KaBU M MDKHApOJHUMM JOTOBOpaMH, 3amoOiraHHs ix
MOPYIICHHIO Ta CIPHUSHHS iX BiTHOBJICHHIO; IPUBEICHHS HAIlIOHAJIHHOTO 3aKOHOAABCTBA PO MPaBa
1 cBOOOM JIOAMHU Yy BIAMOBIAHICTH 13 KoHcTuTylieto YKpaiHu Ta MIKHApOJIHUMHU CTaHAAPTaAMHU;
MPOTUIIS OyAb-IKUM IpOsSBaM JUCKPUMIHALT i yac peaii3allii JIOJUHOI CBOiX IpaB 1 CBOOOI;
MiJBUIIICHHS] PIBHS MPaBOBOi 0013HAHOCTI HACENEHHS Ta 3a0e€3MeYeHHs 3aXUCTy KOHQIIEHIIIHOT
1H(popMmarlii mpo ocody Tomo [3].

dopmaMu 3BEpHEHHS 10 YTIOBHOBAKEHOIO € 3asiBM T'POMASIH, Y SKHX 3agBHUK JETAIbHO
onucye BCl OOCTaBHHM CIIpaBH, IMOB’S3aHI 3 IMOPYIIEHHAM HOro mpaB. SIKIIO K MPOBaJKEHHS
PO3MOYMHAETHCS 3 IHIMIATUBH CaMOro YTIOBHOBa)KEHOTO, 11€ O3HaYae, 110 HUM BCTAaHOBJIECHO (akT
MOPYILIEHHS BUMOT 3aKOHO/IaBCTBA B1AMOBITHUM CY0’ €KTOM.

YHOBHOBa)XEHUI Mae MpaBo 3JIHCHIOBATH KOHTPOJb 3a AISUIBHICTIO OpraHiB IyOJidHOI
BJIAJIM, a TAKOX Y NMEepea0avyeHnX 3aKOHOM BHITQJIKaX 3aCTOCOBYBATH 3aXOIH aJMiHICTPATHBHOTO
BILITUBY.

OT:xe, OCHOBHE MPU3HAYEHHS OMOYACMEHA MOJISIra€e y 3aXUCTI IPaB JIFOJUHY, 3a00IraHH1 1X
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3.

MOPYUICHHSIM 1 HEJJOMYIIEHH] TUCKpUMIiHAIlii. Y pa3i mopyiieHHs Oy1b-SKOro 3 MpaB, rapaHTOBAaHUX
Koncrutynieto, rpoMaisHUH Ma€ IpaBo 3BepHYTHCS 10 OMOyACMeHa 3a 3aXUCTOM.
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CTAJIAM ITIPABOBHUI PO3BUTOK SIK BIJIIIOBIJIb HA I''TIOBAJIBHI BUKJIUKA
BEPXOBEHCTBY IIPABA

VY cydacHOMY CBITi IPaBOBi CHCTEMH CTUKAIOTHCS 3 YUCICHHUMH TII00ATBHUMHU BUKIMKAMH,
SAKI BUMArarmTh aJanTaiii Ta NEpPeOCMHCIEHHS TPAaIUIIHHUX MIIXOAIB 10 MPAaBOTBOPEHHS Ta
MpaBo3acTocyBaHHs. [ToOarizais, TEXHOJOTIYHI 3MiHH, €KOJOriuHi Karactpodu, maHaemii Ta
30poiiHi KOH(IIKTH CTaBIATH MiJl 3arpo3y MPUHIUIN BEPXOBEHCTBA IpaBa, 10 3a0e3MeuyrTh
CTaOUIBbHICTh Ta TepeadadyBaHICTh MPABOBUX BIAHOCHH. Y [bOMY KOHTEKCTI CTAIMN IMPaBOBUI
PO3BHUTOK CTa€ HEOOX1HOI YMOBOIO /17151 3a0€3MeUeHHs IPAaBOBOI AeP)KaBU Ta MPaB JIOAUHU.

I'moOanizawis crnpusie iHTerpauii HalllOHaJbHUX MPAaBOBUX CHUCTEM, IO MPU3BOJUTH IO
yHi(ikamii mpaBOBUX HOPM Ta CTaHAApTIB. 3rifHO 3 JOCIIUKEHHSAMH, IJ100ani3allisi BIUIMBAE HE
TUIBKM Ha 30BHIINIHI aCTEeKTH il mpaBa, aje W Ha BHYTPIIIHI MEXaHI3MH IMPaBOBOTO IMPOTPECY,
30KpeMa d4epe3 30JIMKEHHsI HalllOHAJIbHUX MPABOBUX CHCTEM Ta CTBOPEHHS €JIMHHX IPaBOBUX
CTaHJApTIB Y BUIJIAI IIpaB 1 cBOOOA MoauHu [1].

OpHak rio0amizamiss TakoXX MOXe MPHU3BOAUTH [0 TOCIA0JIEHHS HallOHAJIbHOIO
CYBEPEHITETY Ta YCKJIQJHEHHS MPaBO3aCTOCYBaHHs, OCOOJMBO B yMOBaX BIJCYTHOCTI €IMHOTO
MeXaH13My MIXXHApPOJHOT'O IIPAaBO3aCTOCYBaHHS.

OCHOBHI Cy4acHI BUKJIUKH BEPXOBEHCTBY IpaBa MOKHA YMOBHO MOJUINTH Ha KIJIbKa IPYIIL:

1. IMannemii Ta Hag3Buyuaiini curyauii — nig vac COVID-19 Gararo nepxaB BBOAUIU
oOMexeHHsI mpaB rpomansH. Lli 3axonum Manu OyTH NPONMOPLIMHMMM Ta TUMYAaCOBUMH, 1HAKIIE
MOPYUIYEThCS MPUHIUI BEPXOBEHCTBA IPaBa.

2. Exonoriuni Ta kjaiMaTu4Hi 3arpo3m — 3MiHM KJIiMaTy BHMararoTh ajanTarii
3aKOHOJABCTBA Ta IMPABOBUX MEXAHI3MIB JI0 HOBUX yMOB, BKJIIOYAKOUM MIKHAPOJHI E€KOJIOTiuHi
CTaHJapTH.

3. TexHoJioriyni Tpancdopmanii — po3BUTOK HU(PPOBUX TEXHOJOTIH Ta HITYYHOTO
IHTEJIEKTY CTaBUTh MMUTAHHS 3aXUCTY MpaB JIOANHH Ta Ki0epOe3neKku B yMOBaxX IIBUIKUX 3MiH.
4. I'1o6anbHa HepiBHiCTH Ta MpaBa J0ACTBA — 3a0€3M€YEeHHS MPaB TPETIX MOKOJIIHb

(mpaBo Ha MHp, 370POBE JOBKULIS, CTAIMM PO3BUTOK) CTAa€ KIIOYOBHM AaCIEKTOM BEPXOBEHCTBA
npasa [2].
[{i BUKITMKHM BUMararoTh HOBAIIMHUX MIAXOIIB 10 TIIyMadeHHs Ta 3aCTOCYBaHHS IpaBa, 100
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3abe3neunTH OasiaHCc MiX 0€3IeKO0I0, MpaBaMu JIIOJUHH Ta CTAOUTBHICTIO TPABOBOI CUCTEMHU.
Cranuii mpaBOBHI PO3BUTOK SK BIAMOBIIb HA BUKJIMKH Iepeadayac CTBOPSHHS MPABOBUX
HOPM Ta IHCTHUTYTIB, 3AaTHUX aJIalITyBaTHUCA 1O TNI00ATFHUX BUKIHKIB. Lle BKIO9ae:

. ["apMoHi3ario HalliOHAIFHOTO 3aKOHOAABCTBA 3 MKHAPOIHHUMHU CTAHIAPTaMU.

. P03BUTOK amanTHBHUX NMPABOBUX IHCTUTYTIB, 3JaTHUX pearyBaTd Ha IIBUIKI 3MIHU
cycminbcTBa [3].

. 3a0e3nedeHHs] PIBHOTO JOCTYIY 1O MPaBOCYIAs Ta €()EKTHBHOTO 3aXUCTy IpaB

JIFOIMHH, BKJIFOYAIOYH IIPpaBa MaOyTHIX MOKOIiHb [1].

KoHuenT crasoro mpaBoBOro PO3BUTKY TaKOX Mepeadavae iHTErpamiro HiIeld CTanoro
po3Butky OOH y HarioHaJbHE 3aKOHOJABCTBO, IIO CIIPHSIE 3MIIHEHHIO BEPXOBEHCTBA IpaBa Ta
paBoBOI JepkaBu [5].

Mertomosiorisi 3acTOCYBaHHsI BEpXOBEHCTBA IpaBa OBUHHA BPaXOBYBATH CydYacHi TI00albHI
BUKIIMKHM Ta 3a0€3MeuyBaTi THYYKe TIyMadeHHsS MPaBOBHX HOPM. Jl0 KIFOUOBUX METOOJIOTTUHHX
MIIXOMIIB BITHOCSTE:

. Tenonoriunuii miaxia — opieHTaIlis HA METYy Ta 3aBIAaHHS IPABOBOi HOPMH;
. CucteMHUH MiAX1T — aHAII3 B3aEMO3B 3Ky HOPM Ta IHCTUTYTIB IIPaBa;
. KonrtekcryanbHa iHTepmpeTalisi — BpaxyBaHHS COLIaJIbHOIO, E€KOHOMIYHOTO Ta

MOJITUYHOTO KOHTEKCTY [5].

BukopuctaHHs X MiAXOIIB JO3BOJISIE aAaNTyBaTH BEPXOBEHCTBO MpaBa JI0 3MIHHUX YMOB,
3a0e3neuyroun CTaIUi PO3BUTOK IIPABOBOI CUCTEMH Ta e(eKTHUBHE 3aXHCT mpaB JoAuHU. CydacHi
rio0anbHI BUKIMKH BUMAararoTh ajanTaiii IpaBOBHX CHUCTEM Ta IHTErpaimii KOHIENTY CTajoro
IIPaBOBOTO PO3BUTKY. BepXxoBeHCTBO mNpaBa MOBMHHO 30epiraTd OajJlaHC MK HAallOHAJbHUMU
iHTepecaMu, MDKHApOIHUMH CTaHIApPTaMH Ta PaBaMH JIFOIHH.

VY cydacHHX yMOBax MpaBOBl CHCTEMHU CBITY ONMHWIUCS TMepea HEeOOXiAHICTIO TIIMOOKOTro
OHOBJICHHS, MO0 BIJMOBIAATH AMHAMIIi Ti00ampHUX mporeciB. [noOamizamis, €KOJOTiYHI Ta
TEXHOJIOTIYHI 3MiHH, @ TaKOXX KPH3U PI3HOr0 MaciiTady BHMararoTh BiJ Jep>KaB MOILIYKY HOBHX
croco0iB 3a0e3MevYeHHs] BEpXOBEHCTBA MpaBa. TpaauiiiHi MOAEI MPaBOTBOPEHHS JeAalli JacTimie
BUSIBIISIFOTHCSI HEIOCTATHIMU JUIsl €EKTUBHOIO pearyBaHHs HAa KOMIUIEKCHICTh Cy4acHUX HPOOIeM.
Came TOMY KOHIIETIT CTajlOTO MPABOBOTO PO3BUTKY IOCTAE SIK KIIOYOBMH HANpsM MOAEpHi3arlii
mpaBoBHX cucTteM. Bin mepenbayae moeaHaHHs CTaOIIBHOCTI MPABOMOPSAKY 3 THYYKICTIO Y
pearyBaHHI Ha HOBI BUKJIMKH. ['apMOHi3aIlisi HalllOHAJBHUX 3aKOHOMABCTB 13 MIKHAPOJHUMHU
CTaHJapTaMM IIpaBa JIOJMHU CTBOPIOE YMOBM Ui 30€peKEHHS YHIBEpCAIbHUX LIHHOCTEH Yy
ri00anizoBaHOMy CBITI. BojHodac Ba)xJIMBO HE JIONYCTUTH HIBEIIOBAaHHS HAalllOHAJIbHOIO
CYBEPEHITETY, aJlke e(EeKTUBHE MpaBO Ma€ IPYHTYBAaTHCS Ha JIOKAIBHUX COLIOKYJIbTYPHHUX
0COOMMBOCTSIX. BUKOpUCTaHHA METOJOJIOTIYHMX MMIJAXOMIB -TEJICOJOTIYHOTO, CHCTEMHOTO Ta
KOHTEKCTYaJIbHOT'O - CIIPHSIE a/IeKBATHOMY TJIYMau€HHIO HOPM y MIHJIUBUX YMOBax. Take OHOBJIECHHS
MIPaBOBOI0 MHCIIEHHS 3a0e3neuye OanaHc MK O€3MEeKOl0, CTAOUIBHICTIO Ta JOTPUMAaHHSAM IpaB
moauHu. OTxe, cTaluii NPaBOBHM PO3BUTOK € HE JIMILIE pEeakiiero Ha r1o0anbHI BUKIUKU, a W
CTpaTEeriuyHuM 1HCTPYMEHTOM 3MIIIHEHHS BEpXOBEHCTBA NpaBa B XX cromiTri.
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PEAJITI3BALIA ITPABA HA OCBITY B YMOBAX BOEHHOTI'O CTAHY

IIpaBo Ha OCBITY € OJIHUM 13 OCHOBOINOJIO)KHUX IpaB JIIOJUHM, 3aKkpimieHnx y Koncturymii
VYkpainu (ctatTs 53) Ta MDKHApOJHUX aKTax: 3arajpHil Jekaparii npas o JuHA, MiKHAPOJHOMY
MaKTi PO €KOHOMIYHI, COIIaJIbHI 1 KyJIbTYpHI npaBa, KonBeHiii npo npasa nutuan. HaBith y niepion
HaJ3BUYATHUX OOCTaBUH, TaKWX SIK BOEHHHH CTaH, Il TIPaBO HE BTpayae CBO€i yMHHOCTI. BoHO €
TapaHTIEI0 PO3BUTKY JIIOJAWHU, 30€pexKEeHHS HalllOHAIBHOI 1IGHTUYHOCTI Ta COIANbHOI CTIHKOCTI
nep:kaBu. BoeHHMIA cTaH, 3anpoBaKEHUN Y 3B’ s3KY 31 30pOHHOI0 arpeciero pociiichkoi ¢eneparii,
CTBOPUB Cepii03H1 BUKJIMKH JJIsl CACTEMH OCBITH YKpaiHu. baraTto HaByaibHUX 3aK/1a/iB 3pyHHOBAHO
a00 TMOIIKOKEHO, MUTBHOHH JiTE€H 1 CTyAEHTIB OyJaM 3MYIICHI 3JIMIIMTH CBOI JOMIBKH, 3HAa4HA
YJacTUHA Ie/laroris nepedysae y 30H1 pusuky. IIpoTe nepkaBa, momnpu ckjajHi yMOBHU, IPOAOBKYE
3a0e3neuyBaT peallizailiio IpaBa Ha OCBITY Yepe3 ajamTaiii0 OCBITHBOTO MPOIECY A0 BOEHHHX
peaniii.

I"apanTii mpaBa Ha ocBity Bu3HauyeHi Koncrutyniero Ykpaiau (ct. 53), 3akoHamu Ykpaiau
«IIpo ocBiTy» Bix 05.09.2017 Ne 2145-VIII, «IIpo noBHy 3arainpHy cepeaHio ocBiTy» Bia 16.01.2020
Ne 463-1X, «IIpo Bumry ocsity» Bim 01.07.2014 Ne 1556-VII, a Takox Ykaszamu [Ipe3uaenra i
nocranoBamu Kabinety MinicTpiB, Hakazamu MOH 1110 peryirooTh AisUIbHICTh OCBITHIX 3aKIJIJIIB Y
nepios; BoeHHOro crany. Cepes SKMX YiIbHE MicIle, HA HANI MOTJsiy, 3aiimae KoHrmemnmis O6e3nexu
3aknajiB ocBiTH (Posnopsamxenns Kabinery MinictpiB Ykpainu Big 07.04.2023 Ne 301-p).

BaxmBUM TPUHIMIIOM € HENEPEepBHICTh OCBITH, HABiTh y KpU30BUX oOcTaBmHax. [lepxaBa
3000B’s13aHa 320€3MeUUTH JOCTYI JIO OCBITH JUI BCIX TPOMAJISIH HE3AJIEKHO BiJl Miclis iepeOyBaHHs,
COIIAJILHOTO CTAaTYCy YU CTaHy 3710poB’si. OCBiTa pO3TISIAETHCS HE JIUIIIE SIK TIPABO, a U K €JIEMEHT
HallloHaNbHOI Oe3meku. 3 MeTor0 30epeXeHHs JKUTTS 1 340pOB’sl YYACHHUKIB OCBITHBOTO IPOILECY
MiHicTepcTBO OCBITM 1 HayKu YKpaiHM BIOPOBAWIO THYYKI (OpMHM HaBYAaHHS: JUCTAHIINHY;
3MillIaHy; IHAUBIAYaJIbHY Ta CIMEHHY; HaBYaHHS Y GOpPMi eKCTEepHaTYy.

Ownnaitn-tuiatrgopmu, Taki sk «Bceykpaincbka mikosna onnaiin», Google Classroom, Zoom,
Moodle, cTanu OCHOBHUMH IHCTPYMEHTaMHM JAJIs 3a0€3MeYeHHs] HaByaJlbHOTro nporiecy. Jucranuiina
OCBITa J03BOJIMJIA JITSM 1 CTyJI€HTaM IPOJIOBKYBAaTH HABUAHHS HABITh I1J] YaC aKTUBHUX OOMOBHX
niit abo emakyanii. Okpemy yBary HpUAUIEHO MCUXOJIOTIYHIA Oe3memi yuHiB 1 mexaroris. Jlo
HaBYAJIBHHUX IPOTPaM BKIIOYAIOTh EIEMEHTH TIICHXOJOTIYHOI MIiATPUMKH, YPOKH O€3MeKd Ta
naTpioTHYHoro BuxoBaHHA. llIkonu opraHizoByIOTH pOOOTY ICHUXOJIOTIB, HMPOBOJATH 3AHSATTA,
CHpsIMOBaH1 Ha cTa0LI13allil0 EMOIITHOTO CTaHy AITeH.

3abe3nedeHHs Gi3UYHOT OE3MEKH CTaN0 MPIOPUTETOM JIEPKABHOI MOJITHKU B Taly3l OCBITH.
Hapuanns MoxiuBe Jvie y TUX 3akKiagax, e € objagHaHl YKpHUTTS a0o cxoBuma. J{ms mkin i
YHIBEPCHUTETIB, PO3TAIIOBAaHUX MMOOIM3Y JiHII (PPOHTY 00 HA OKYITOBAaHUX TEPUTOPISLX, OPraHi30BaHO
JUCTaHIIiiHe a00 TUMYacoBe MepeMilleHHs 3aKJIaiB OCBITH y Oe3neyHi perionu. [Iuranns eBakyartii,
CTBOPEHHsI OE3MEeYHOro cepefoBHINa, iHPOpMaLiiHOI Oe3MeKu Ta 3aXUCTy MEPCOHAIBHUX TaHHUX
YUYHIB € HEBIJ]'€MHOIO YaCTUHOIO YIPABJIIHHS OCBITOIO MiJ Yac BOEHHOro craHy. Oco0nuBoi yBaru
MOTPeOYIOTh ITH BHYTPIIIHBO niepemMimeHux oci6 (BI1O), aitu BilicbKOBOCITYX0OBIIiB, a TAKOXK Ti,
XTO BTpaTUB 0aThKiB a00 3anummuBcs 0e3 HalexHoi omiku. [|Jist HUX nepaBa CTBOPIOE YMOBH IS
0€30IUIaTHOrO HABYAHHS, HAJaHHS JKUTJIA, XapuyBaHHSA Ta ICHXOJOTi4HOi aomomoru. Micuesi
OpraHu BiIaau CHUIbHO 3 MbKHapoaHumu opranizamismu (FOHICE®, OOH, Save the Children)
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3a0e3neuyroTh MipyYHUKaMH, FaPKETAMU Ta iIHTEPHET-AO0CTYIIOM JITeH, SIKi BTPATUIM MOXKJIMBICTD
BIJIBIAYBAaTH IIKOJY OYHO.

[udporizalis craza OCHOBHUM iHCTPYMEHTOM JUIs peai3allii OCBITHBOTO MPOLECY Y BOEHHHN
yac. YKpaiHChKI OCBITHI TIATGOPMH, a TAKOXK MIKHAPOAHI 1HIIIaTUBHU, 3a0€3MEUyIOTh MOXKIIUBICTh
HaBYaHHS HAaBITh 0€3 MOCTIHHOro AOCTYMy A0 MKUI [lomuproeThCS MpPaKTHKA ACUHXPOHHOTO
HaBYaHHS, KOJIM yYHI MOXYTh CAMOCTIHHO OITaHOBYBATH MaTepiajl i BAKOHYBATH 3aBJaHHS Y 3pYYHUN
yac. Lle 103BoIIsIE BpaxOBYyBaTH yMOBH BIJIKIIOUECHHS €JIEKTPOEHEprii, HecTaOblIbHUM IHTEepHET a0
nepeMilieHHs ciMei. BuuTeni Ta BUKIIagadi BUKOHYIOTh HAI3BUUAHO BOKIMBY POJIb Y 30€peKeHH1
OCBITHBOTO TIpoIieCcy. BoHM He nullle HaBYaIOTh, @ i MIATPUMYIOTH JiTeH NCHUXOJIOTIYHO, CTBOPIOIOTH
BIIUYTTsI CTaOUTLHOCTI Ta HOPMAJILHOCTI.

Jlep>kaBa Ta MD>XHApOIHI MApTHEPU MPOBOAATH KYPCH IMiABUIICHHS KBaJTi(iKallii 1y meJaroris
1010 OpraHiz3allii IMCTaHIIMHOTO HaBYaHHs, KpU30BOi KOMYHIKaIIii, HaJaHHS MEePIIOi IICHUXOJI0TTYHOT
noromoru. OcBiTa y BOEHHUI Yac BUKOHYE HE JIMIIEC HABUAIbHY, a U COMIabHO-TICHXOJIOTIYHY
(GyHKIIFO — BOHA JOMOMAara€ JIiTSM BIJHOBIIOBATH IOYYTTs O€3MeKH, ¢GopMye HaI[iOHAIbHY
CBIIOMICTb, BUXOBY€ CTIMKICTh 1 TOTOBHICTb JI0 BiJOY/IOBH Jiep>KaBU. BoHa € BayKIMBUM €JIEMEHTOM
MICISIBOEHHOTO BIJHOBIICHHS, aJ[’K€ caMeé OCBIU€HE CYCIIJILCTBO 3/1aTHE 3a0€3MEUYUTH BiTHOBIICHHS
€KOHOMIKH Ta JIEMOKpATii.

OcgiTa B yMOBax BiiiHU — II€ HE JIUIIE PO HABYAHHS, a PO BIDKMBAHHS, HAJII0 1 MallOyTHE
kpainu [1]. Peanizalis mpaBa Ha OCBITY B YMOBaX BOEHHOTO CTaHy — II€ CKJIATHUH, ajie HeoOX1THHIA
nporiec. YKpaiHa JIEMOHCTPY€E MPUKIA]] TOTO, K HAaBITh Y HAHBAKYMX YMOBaX MOXKHA 3a0€3ICUUTH
JITSM 1 MOJIOZI JOCTYII J0 3HaHb, BUXOBAHHS 1 MATPUMKHU. ['0JTOBHUMHU 3aBIAaHHSMU CHOTOJIHI €:
30epekeHHs1 Oe3MeKH YYaCHHKIB OCBITHBOTO IMPOLIECY, PO3BUTOK TUCTAHIIIMHUX TEXHOJOTIH,
MIATPUMKA TEAaroriB, 3a0€3MeUYeHHs PIBHOTO JOCTYITY IO OCBITH JUISl BCIX JMIiTEH HE3AJICKHO Bif
MICIIS IPOXKHBAHHS.

Jimepamypa:
1. Ocsita Ykpainu B yMOBax BOEHHOTO crany. [HpopmariitHo-anamituunuii 30ipauk. MOH. URL:
https://iea.gov.ua/wp-content/uploads/2022/08/education-of-ukraine_2022.pdf
2. 303ynsak O.B., bamypun H.J. VYnpasniHcbko-paBoBI MexaHi3MH 3a0e3nedeHHs Oe3neku
OCBITHBOT'O TIPOIIECY B YMOBAX JIii BOEHHOTO cTaHy B YKpaini. Ne 63 (2023): AkryanbHi IpodiieMu
BIOCKOHAJICHHS YHUHHOT'O 3aKOHOJIaBCTBAa Ykpainu . URL:
https://journals.pnu.edu.ua/index.php/apiclu/article/view/7272

Hlaoypa I20p Mukoaaiiosuu,

cmyoenm 1 Kypcy 1opuouyHo2o gaxyivmenty,
Haeuanvno-naykoeo2o incmumymy ynpasiinms,
MeXHON02Il MA NPABOBUX HAYK

Hayionanvrnoeo mpancnopmno2o yrieepcumemy,

Hayxoeuii kepienuk: Ieanoe B’auecnae Muxonaiiosuu,
KaHouoam icmopudHux Hayk, OOYeHm,

doyenm Kagedpu meopii ma nyoniuHo20 npasa
HasuanvHo-nayxoeozo incmumymy ynpagninms,

MexXHON02Il Mma NPaso8ux HAyK

Hayionanvnozo mpancnopmuozo ynieepcumemy, m. Kuis, Yxpaina.

IIEI PECIIYBJIKAHI3MY B KOHCTUTYIII MAJIUIIA OPJIUKA

CyuacHi BUKJIMKH, 110 TIOCTAIOTh MEpe]] MPAaBOBOIO CUCTEMOIO YKpaiHH Yy cdepi AepKaBo- Ta
MPaBOTBOPEHHS,  3YMOBJIOIOTH  3BEPHEHHS  JO  ICTOPHYHMX  BUTOKIB  YKPaiHCBKOTO
KOHCTUTYLIOHATI3MY. KoHcTHTYHIMHNMI akT “/loroBopu 1 MOCTaHOBH IpaB i cBoOo..” [ 1] yxBaneHui
5 (16) kBiTHa 1710 p. eMIrpaHTCHKOIO KO3albKOIO panolo y M. bennepu (temep pecmyOiika
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MonnoBa), nommpena HaszBa skoro “Koncrurymis Ilunmma Opnuka”, € 3HAYHOIO BIXOIO J0
CTBEPKCHHS YKPaAiHCHKOI JEP)KaBHOCTI Ha MEpesioMi CepeHbOBIUYS Ta PAHHBOMOJIEPHOTO Yacy.
Le#t BU3HAYHUI JOKYMEHT YKpaiHCHKOTO KOHCTUTYLIOHATI3MY, (PaKTUYHO 3MOJIENIOBaB B YKpaiHi
I'eTbMaHChKyY pecny0iliKy napiaMmeHTchbKoro tumy [2]. LlenTpanbHe Micie 3a 3HaYeHHSIM MOCIIal0Th
CTarTi, B SKUX OynaM 3aKjajieHi pecmyOJiKaHChKI NMPUHLIWIN YIPABIiHHS Ta TiSUIBHOCTI OpTraHiB
nepskaBHoi Biaau. [Tumun

Opnuk OynyBaB cXeMy JEp)KaBHOTO VIPABIIHHSA, IPYHTYIOUHCh Ha PO3MEXKYBaHHI
MMOBHOBAKEHb MK OpPTaHaMH JIEPXKABHOI BJIaJy 1 OJHOYACHOMY O0’€IHaHHI YCIX TUIOK BJIaJH B
€IMHUM JepkaBHUU MexaHi3M. Bully CXOOMHKY y HbOMY MeXaHi3Mi 3aiiMae KoJjeriaJbHui
Mpe/ICTaBHULIbKUIA opraH — ['eHepanbHa Pana, pilieHHs SKOi OTpUMYBAIU BUILY IOPUIUYHY CHUITY 1
Oynu 000B’SI3KOBUMH, Y TOMY YHCHI ¥ JUis reTbMaHa. BogHoyac reTbMaH MaB IpaBo 3aKOHOJaBUO1
1HIIIaTHBH, 60 MIT 3aMpONOHyBaTH “IyOJIiYHIN paji IOCh Ha 0OMipKyBaHHS (CTATTS 6).

BuxonaBua Biama Hamexamna [erbmaHy, OOOB’S3KM 1 IOBHOBaXEHHS SKOTO OylId TOCHTH
pizHoManiTHUMH. [lepm 3a Bce ['erbmany cmin Oyno “mepelHSTHCS MUIBHOIO TypOOTOIO MpPO MOTpPeOH
0aThKIBIIMHK, OOMIPKOBYBATH, KEpyBaTH i BHpIlIyBaTH Te, 110 mMoTpeOyBaTuMe BupimeHHs . Tiabku 3a
TeTHhMaHCHKOIO 3T0JI0F0 TOBHHHI OOMPATHCS KO3AIbKi 1 TPOCTI YPSAIHUKH, a TiCIIs BUOOPIB “3aTBEPIKyBATHCS
TeThMAaHCHKOIO BIIa010”. ['eThMaHy CITiJ BHSBIATH TYpOOTY MPO PSIIOBHH 1 IPOCTHIA HApo, A0ATH PO Te,
00 Ha HBOTO “He TIOKJIaJaii HaIMIpHUX TATapiB, YTUCKIB 1 HAAMIPHUX BUMOT”’, 3a00pOHHUTH 3JI0BKHBAHHS
BITHOCHO PSZIOBHX KO3aKiB, IPOCTOIOINHIB, peMicHUKIB (cTtarTs 10).

Oprasowm, sikuil KOHTpoItoBaB I 'eTbMaHa, craBana CraplIMHCBbKa pana, A0 AKoi Bxoaunu ['enepanabHa
CTapIlIMHa, TOJKOBHUKH 1 TIO IEKiTbKa 3HATHUX BETEPaHiB, 3aCITy>KEHHX MYXKiB, 00paHHX 3a 3rojoto ['eTbmaHa
BiJg kokHoro monky. “Lli I'enepanphiéi Crapmmni, [lonkoBaukaM i ['eHepansHiM PagHukaM HaleXuTh
IaBaTH TIOpaad TEIEPIlIHROMY SCHOBENBbMOXXHOMY ['eTbMaHy Ta #Oro HACTymHWKaM NpPO IUTICHICTH
0aTBKIBIIMHY, PO ii 3aranpHe OJaro i mpo Bei myOumivHi cripaBu. be3 iXHROTO Monepe AHPOTO PIIIeHHS 1 3TOAH,
Ha BiacHWi poscyn ['eTbMaHa HIYOro He MOBMHHE Hi HAYWHATHUCS, Hi BUPINIYBaTHCA, Hi 3AiHCHIOBATHCS
(crarts 6). Onnak i 'eHepanpHa crapimHa, 31 CBOro 00Ky, MycHIiIa IOTIOBIIaTH TeThMaHy “lpo BCi myOmigHi
crpaBH, 110 epeOyBaroTh y i BimanHi” (cTaTTs §).

[le omHiero rinkoro Biaau 3a Koncturyiieto Oyna cymoBa. SIKIo XTocCk i3 CTapIIMHU, TOJIKOBHUKIB,
TeHEpaJbHUX PaJHUKIB, 3HATHUX KO3aKIB Ta BCIX 1HIIMX YPSIHUKIB, a TAKOXK 13 PAAOBUX KO3aKiB YUYHHUTD
37I0YHWH, IO IMKOAUTH | €ThMaHChKiH YeCTi, y TAKOMY pa3i NOJiOHNX BUHYBATIIIB 3JI0YMHY HE MMOBHHEH KapaTu
cam ['erpmaH “i3 BnacHOi iHIIIaTHBU 1 TOMCTH», ajieé Take MPaBOMOPYLICHHS Ma€ MiAJsraTH pPO3TIILy
I'enepanpHoro Cyny, SIKMH TOBHMHEH BHHECTH TaKe PIilIeHHS, “SKOMY KOXEH MYCHTH MiAKOPSTHUCS, SIK
nepeMoskeHuit 3akonom” (cratts 7). [5., ¢. 220-222]

IMonoxennus: Koucrurymii [Mumuna Opirka rapaHTyBaid 3aXMCT IpaB i cB00OO KO3aKiB, CEJSH 1
Mil[aH, 0OMeXXyBaJl MPHUBLIE CTAPIIMHK Ta 3aKPITLIIOBAIHN NIEBHI MpaBa I 3aMOKHUX TPOMAJISH.
Tak, cratts 10 3acrepirae crapimuHy, 100 BOHAa HE BUKOPUCTOBYBaJa CBOIX MOCAJ 3a/J1s1 BU3UCKY
KO3aKiB, CeJISH 1 peMiCHUKIB. 3a00pOHsIacs MpakTHKa KYyMiBJi MOCad, OCKUIbKH “BCUISKI YTUCKU Ta
3AUPCTBA OITHUM JIFOJSIM TTOXOJSATh 3/1€01IBIIOr0 Bij Bianoato0HuX HakymHiB”. 106 3amobirtu
TaKii mpakTuili, reTbMaH 3000B’13yBaBCs CTEKUTH 32 TUM, a0U BC1 TOCa U, 0COOTMBO MOJIKOBHUIIBKI,
Oynu BuOOpHUMHU. TypOOTY MpO HUKHI BEPCTBU CYCHIIHCTBA BUCIOBJIEHO B cTaTTsx 11, 12 1 14,
3TiAHO 3 SIKUMHU POJMHM KO3aKiB, 1110 epeOyBaii B HOXO/Ii, YIOBU i CUPOTH 3BIJILHSUTUCS BiJl CIIATH
MOJATKIB Ta BUKOHAHHS PI3HOMAaHITHUX MTOBUHHOCTEH. [4, 15]

Otxe, Koncrurynis Opiuka Brepiie B YKpaiHChKIM MPAKTHUI YITKO 3aKpinuiia MPUHLUI
MoAlLTy BiaauW. 3akoHOAaBYa Biana Haiexkana [‘enepanbhiii Panmi, BukoHaBua - ['eTbMany Ta
I'enepanbHiii cTapuiuHi, a cyaoBa - He3aleXHOMY [ eHepalbHOMY CyAy, IO CTBOPHOBAJIO
IHCTUTYLIHHY CUCTEMY CTpUMYBaHb 1 MpoTHBar. L{e 3akiiano 0ocCHOBHM yKpaiHChKOT0 pecinyOIliKaHi3My
Ha LIUIAXY 10 JEMOKPATUYHOI, [IPABOBOI JEPXKABH.

Jimepamypa:

1. JloroBopu i MOCTaHOBM MpaB i cBOGON BilichkoBHX Mixk ScHOBenbMOXKHIM Moro Munocti maHom
[Mununom Opraukom, HOBOOOpaHMM TeTbMaHOM Biiicbka 3amopi3bkoro, i1 M T€HepalbHUMU
oco0amu, MOJKOBHUKAMU 1 TUM ke BilicbkoM 3amopi3bKuM 3 MOBHOIO 3T0JI00 3 000X CTOpIH.
URL.:https://static.rada.gov.ua/site/const/istoriya/1710.html.
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2. IBanoB B. M. Mopenb reTbMaHChbKOI JiepKaB mapiaMeHTchkoro tumy B Koncturymii [lunuma
Opmuka. DICTUM FACTUM. [lepxaBHuid yHIBEpCUTET 1HGPACTPYKTYpH Ta TeXHOJOTi. Kuis,
Nel (6) 2020. C. 90-96.

3. Kpageup T. €. [Nomtuko-npaBosuit ananiz Koncruryii [Twmma Opnuka 1710 poxy. XKypran
cximHoeBponeichkoro mpasa. 2018. Ne 51. C. 218-224.

4. CyOrensauit Opect. MazenuHii. Ykpaincekuii cernapatusm Ha nmouatky X VIII cr. Kuis, 1994, 240

Hlaoypa I20p Mukxonaiiosuu,

cmyodenm 1 Kypcy 0puouuHo2o ¢axyivmemy,

Hasuanvno-nayxkoeoeo incmumymy ynpaeuinusa, mexHono2iti ma npagosux Hayk
Hayionanvnoeo mpancnopmnozo yHieepcumenty,

Haykoeuii kepienux: Ozenv Bimanina leaniena,

KaHouoam 1opuouyHux Hayx, 0oyeHm,

8.0. 3a6idysaua Kageopu meopii ma nyoniyHo20 npasa

Hasuanvrno-nayxosozo incmumymy yYnpaeniinHs, mexHono2iiu ma npagoeux HayK
Hayionanvnozo mpancnopmnozo ynieepcumemy, m. Kuis, Yxpaina.

HHUPPOBI3ALIISI BUBOPIB:
KOHCTUTYUINHI BUKJIMKHU TA HEPCITEKTUBU

Beryn. IloBHomacmTabHa 30poifHa arpecis pociiicbkoi denepamii mporu Ykpainu, sika
novanacsi 2022 poky, Npu3Bena J0 BEIMYE3HUX 1 Oe3NpelefeHTHUX HaCHiJKIB JJs KUTTA
YKpaiHCBKOTO HAPOY, EKOHOMIKH Ta iHPPACTPYKTYpH, BKIFOYHO 3 BUKJIMKAMU JIJIS1 IEMOKPATHUYHUX
MPOLIECIB Y MICIHSBOEHHHM TMepiof Ha piBHI, He0aueHOMY Ha KOHTHHEHTI MHPOTITOM OCTaHHIX
JECATUIITS.

[TpoTte, Bemuka KiIBKOCTI MEPEMILIEHUX YKpaiHCHKUX BHUOOPIIB SK 32 KOPJAOHOM, Tak 1
BCEpeNHI YKpaiHU MICls 3aKiHYeHHS BIHHU MaroTh Oyt 3a0e3nedeHi BHOOPYMMHU IpPaBaMU.
3abe3nedeHHs TaKUX MPaB MOXKE CTAaTH BIPOBAHKEHHS IHCTUTYTIB €JIEKTPOHHOT IEMOKpATii, 30KpeMa
€JIEKTPOHHOI'0 T'OJIOCYBaHHS Ta €JIEKTPOHHOTO MiPaXyHKY I'OJI0CIB

Tema nudposizanii BUOOPUOro Mpouecy € OJHIEI0 3 HAHOLIBII AKTyaJbHUX Y CYy4aCHOMY
KOHCTUTYLIHHOMY Ta MOJITUKO-TIpaBOBOMY JucKypci. [lepexin Big TpaauuiiHux (GopM rojiocyBaHHs
70 BUKOPUCTaHHA IU(PPOBUX TEXHOJOTIM 00ilsg€e MiABUIIEHHS MPO30POCTi, JOCTYIMHOCTI Ta
OTIepaTUBHOCTI BoJeBusiBIeHHs. [IpoTe, el mporec HeMUHyYe MOPOIKYE HU3KY KOHCTUTYIIIHUX
BUKJIUKIB, 1110 CTOCYIOTbCS (DyHJaMEHTAIbHUX MPUHILIMIIIB BUOOPYOTO NpaBa: 3arajJbHOCT1, PIBHOCTI,
MPSIMOTO Ta TAEMHOTO TOJIOCYBaHHSA. MeTOI0 JTaHO1 JOTOBIAl € aHaJli3 OCHOBHUX KOHCTHUTYLIMHUX
PHU3UKIB Ta BU3HAUYEHHS MPABOBUX MEPCIEKTUB YCHIIIHOTO BIIPOBAKEHHs IM(DPOBUX IHCTPYMEHTIB
y BUOOpUl IpoeaypHu YKpaiHu.

3acaay eNeKTPOHHOI JeMOKpaTii

EnexktpoHHa 1eMOKparTis IpyHTYEThCS Ha (PyHIaMEHTaIbHHUX 3acafax AEMOKPaTUYHOI Teopii.
IToHATTS eNeKTPOHHOI JAEMOKpaTii Oe3nocepeHbO IOB’S3aHE 3 EJNEKTPOHHUMM BHOOpamMM Ta
€JIEKTPOHHHIM TOJIOCYBAaHHSIM, SIKe Tiepe10adae ToJI0CYBaHHS 3a IOTIOMOTOFO €IEKTPOHHUX MTPUCTPOIB
Ha BUOOPYiH AUTBHUII, a TAKOXK F'OJIOCYBaHHA Y CHIEIIaIbHUX MPUMILIEHHSAX, PO3TAILIOBAHUX Y PI3HUX
IPOMAaJICBKUX MICIISIX, 3@ JOMOMOI00 MOOiUIBHOTO TenedoHy (3a AonomMororo SMS-MoBiJOMIIEHB)
abo KoMII'10Tepa, MiJKIYEHOro A0 [HTepHeTy, a TaKoXK eNeKTPOHHOI 3aKOHOAABYOi iHII[IaTHBH.
EnexTpoHH1 BUOOpHU — 11€ KOHIIETIsI, SIKa OXOIUIIOE IIUPOKUI CIIEKTP 3aCTOCYBaHHS 1HPOpMAIIITHIX
TEXHOJIOTii1 Ha BUOOpax pi3HUX PIBHIB, HA peepeHIyMax.

Enextponna neMokpartis 6a3yeThCsi Ha IEMOKPATUYHUX, JIIOJICBKUX, COIIATbHUX, ETHIHUX Ta
KYJIBTYPHHUX LIHHOCTSIX CYCHUIBCTBO, B IKOMY BOHO P€alli3y€eThCs, Ta Ma€ Ha METI MOCHIIUTH Y4acTh
IPOMaJISIH y 3arajJbHONPUIHATOMY MPOLIEC MPUMHSTTS MOMITUYHHUX pPillIeHb, HAcCaMIIepel — 3pOOUTH
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fioro OimbpII JOCTYMHUM Ta Tipo3opuM [ 1, c. 333].

B VYkpaiHi BeKTOp Ha BIPOBAKEHHS €JIEKTPOHHOI'O FOJIOCYBaHHSA II0YaB PO3POOIISTUCE 1LIE Y
2017 poui, xonu Po3nopsamkennsm Kabdinery MinictpiB Ykpainu Bin 8 nuctonana 2017 p. Ne 797-p
Oyna cxBasieHa «KoOHIEMIIisI PO3BUTKY €JICKTPOHHOI JeMokpaTii B Ykpaini» (mani — Konmemniris).
EnextponHe rojocyBanHs, 3riqHo HopM Konnenmii — 1e «ronocyBanHs 3 Oynb-sSKOTo Mmy0iaiuHOrOo
IIUTAHHS, 30KpeMa y4acTh B ONUTYBaHHsX, BUOOpax, peepeHiymax, o nepeadayae BUKOPUCTAHHS
€JIEKTPOHHMX 3ac00iB UIst ieHTU(DiKamii Ta miapaxyHKy roiocisy» [2].

[TeBHOrO HOPMAaTHBHOIO PO3BUTKY HaOyJIO BIPOBAKEHHS 1HHOBALIMHUX MOJENEH MpsIMOT
nemokparii y cratti 18 Bubopyoro koaekcy Ykpainu Bing 19.12.2019 p. Ne 396-1X. [Ipote Hapasi mie
He nepenadayeHO BUKOPUCTAHHS aJbTEPHATUBHUX (POPM rojlocyBaHHA, AKI O Malu IOpHIUYHE
3Ha4yeHHsA. byno BcranosneHo, mo LleHTpanbHa BHOOpYa KOMiCis MOXE MPHUHHATH PIIIEHHS PO
BIPOBAKEHHS 1HHOBAIIMHUX TEXHOJIOTIN, TEXHIYHUX Ta MPOrpaMHUX 3aco0iB ITiJ1 Yac opraHizartii
Ta MPOBEJICHHA BUOOPIB y (POpMi IPOBEACHHS EKCIIEPUMEHTY 200 MIIOTHOTO MPOEKTY CTOCOBHO:

1) romocyBaHHs BHOOpIIIB Ha BHOOPYIM IUIBHUIN 3a JOMOMOTOK TEXHIYHHX 3acO0IB Ta
MPOrpaMHUX 3ac00iB (MAIIMHHE TOJIOCYBaHHS);

2) TpOBEACHHS MiAPAaxXyHKY TOJIOCIB BHOOPIIIB 3a JOMOMOIOK TEXHIYHUX 3aco0iB s
€JIEKTPOHHOIO MiIPpaxyHKY T'0JIOCIB;

3) cki1agaHHs IPOTOKOJIIB IPO MiJPaXxyHOK I'OJI0CIB, MICYMKH Ta pe3yabTaTH TOJIOCYBaHHS 3
BUKOPHUCTAHHSIM iH(QOpMaIiiftHO-aHATITHIHOI cucTemu (cT. 18 Bubopuoro konekcy Ykpainn).

Taxkum UuHOM, AJ151 BIPOBA/KEHHS €(DEKTUBHOT MOJIEII €JIEKTPOHHOIO FOJI0CYBaHHS NOTpiOHA
amnpoobarrist y popmi IpoBEJACHHS €KCTICPUMEHTIB a00 MIOTHUX MPOCKTIB.

Kounctutyniiini Bukiuku y chepi 3ade3nedeHHs MPUHIINIIB BUOOPUYOTro mpasa

3a 3mictom crareit 38, 70, 71, 76, 141 Koucturynii Ykpainu cyTHICTH BUOOpUYOTO IpaBa
CKJIaJIa€ MPaBoO rpoMasiH YKpaiHu BUIbHO oOupaTH 1 0yTH 0OpaHHMH 10 OpPraHiB AEpKaBHOI BIIaIN
Ta Opra”iB MicLIeBOTO caMoBpsiayBaHHs. Lle nmpaBo € 3aranbHuM, piBHUM i IpsMuM. [3]

[Tpunuunu BuGOpuoro mpasa, 3akpimieHi y crartax 70 ta 71 Kouctutymii Yipainw.
BianoBigHO 11€: MPUHIMIT 3aTaTbHOTO PIBHOTO MPSIMOTO BHOOPYOTO MPaBa, TAEMHOTO TOJIOCYBAHHS
Ta MPUHIUIT BUIbHUX BHOOPIB.

[udporizamiss BHOOpiB, OCOOJMBO B YACTHHI EIEKTPOHHOTO TOJIOCYBaHHS (OHJIAWH-
rOJIOCYBaHHS) MICTUTh BUKIIMKH [I0JI0 KOHCTUTYLIMHUX rapaHTiii BUOOPYOro mpasa.

OCHOBHUM BHKIIMKOM € 3a0€3MeUeHHS KOHCTUTYIIHHOI BUMOTH Ta€MHHIII BOJICBHSBIICHHS
(cratts 71 Koncturynii Ykpainu). CuctemMu e1eKTpOHHOT'0 FOJIOCYBaHHS IOBUHHI rapaHTYBaTH, 1110
(bakT rosocyBaHHs He Mo)ke OyTH MOB'I3aHUI 3 KOHKPETHUM BUOOPILIEM, YHUKAIOUU MOXJIUBOCTI
TUCKY, MPOJaXy rojiociB ado 30BHILIIHBOIO KOHTPOJIO Haja BHOOpPOM, 3arpo3 Ul aHOHIMHOCTI Ta
TAEMHUIII.

Takox BapTO NPUAUTUTH OCOOIUBY yBary NpaBOBUM BHKJIMKAM, TAKUM SIK:

- BHeceHHs 3MiH 10 KoHctuTynii Ykpainu, siki JaBaTUMYTh 3MOTY TIPOBOJUTH JJOCTPOKOBE
rOJIOCYBaHHS, TOJIOCYBaHHs HE Ha Iamepi, T'OJIOCYBAaHHS B HEKOHTPOJIbOBAHOMY CEpEIOBHILI
(BupitIeHHS! TUTAHHS 3a0€3MEYeHHS TAEMHUII TOJIOCYBAaHHSI, 3a1I00IraHHsI PUMYCY TOIIO);

- po3poOka AeTani30BaHOT0, YITKOro (1100 3pOOUTH MOKIUBUM MOTO BIPOBAIKEHHS) Ta
BiAMOBIAHOTO KOHCTUTYIIT perynioBaHHS I1HTEPHET-TOJIOCYBAHHSA, K€ I1HTETpye MEXaHI3MU
MO>KJIMBOCTI HACKpPi3HOI BepuiKallii;

- OHOBJICHHSI KPUMIHAJIbHOI'O 3aKOHO/IABCTBA, a TAKOXX MEXaHI3MIB PO3B’s3aHHsS BUOOPUMX
CIOPIB, MOB’A3aHUX 13 MOPYLIEHHSAMH 1 CKApraMu CTOCOBHO 1HTE€PHET-TOJIOCYBAHHS;

- 00roBopeHHsI 3 cy0’€KTaMu, sIKI yXBaJIOIOTh PILMIEHHS, MPHUIYIIEHb LIOJ0 JOBIpU A0
IHTEpHET-TOJIOCYBAHHS, Ha SIKMUX IPYHTY€EThCS Oe3IeKa;

- BpaxyBaHHS (akTy, HIO IHTEPHET-TOJOCYBAaHHS JOCI PO3POOIISIIOCS SK TOJOCYBaHHS 3
MEPCOHAIBHOTO KOMIT I0Tepa, a He 3 MOOUIBHOTO TenedoHy;

- HapoIIlyBaHHS JIOJCHKOTO TOTEHIlialy Ta 3HaHb Ha BCIX piBHAX, BKIOYHO 3 OAB i
€JIEKTOpaTOM; 0OTOBOPEHHS creln(piuHUX PU3UKIB YIIPOBA/KEHHS IHTEPHET-TOJIOCYBaHHA B YKpaiHi
[4].

Ile Bumarae HanilHOi Aep)kaBHOI HMQPOBOI 1HOPACTPYKTYpH, Ta HE3alIe)KHE NpOrpaMHe
3a0e3neueHHss ski O 3abe3nedyBaiu KIHIEBY Bepuikalio pe3yibTaTiB 0e€3 pPO3KPUTTS
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IHAWBIAYaTbHOTO BUOODY.

[Ile omHUM BUKIIMKOM € 3arajibHICTh 1 PiBHICTh BUOOpYOro npasa. [{udposa HepiBHicTh, 200
“mudpoBuil pO3pHB”’, MOXKE MOCTABUTH IIiJ 3arpO3y MPHUHIIMII 3arajJbHOCTI Ta PIBHOCTI BHOOPYOTO
npaBa rapanToBaHuii crarrero 70 Koncrutynii Ykpainu. BuOopii, siki HE MawTh JOCTYIY 0
IaTeprery, KOMI'TOTepHOI TEXHIKH a00 TOCTATHHOTO PiBHS HHU(POBOI IPAaMOTHOCTI, MOXYThb OyTH
(haKTUIHO BHKIJIFOUYEHI 3 TIPOIIECY.

KoHCTUTYIIHHIM IMIIEPaTUBOM € pO3po0OKa IHKIIO3UBHUX TiOpUIHHX CHUCTEM, SIKI O
30epiraiy JOCTYMHICTh TPAAUIIHHUX MeToiB. Ilopsa 3 eJIeKTPOHHHM TOJOCYBAaHHSIM MalOTh
iCHYBaTH HaJlli{H1 Ta IOCTYIIHI aJIbTEPHATUBH [T TUX, XTO HE MOXKe 200 He X0Ue roJI0CyBaTH OHJIAMH.

Maemo 3a3HaYuTH, IO €NEKTPOHHE TOJIOCYBAHHS HE € MOBHICTIO Oe3nepeyHum. Cucremu
nepenaui iHdopmarmii 1o kaHaimax BcecBiTHBOI Mepexi Bpas3iuBi 3 TOMIALY TMOTCHLIHHHX
KOMIT'IOTEpHHUX 300iB Ta aTak XakepiB. A uepe3 HE PO3BHHEHY HOPMAaTHUBHO-IPaBOBY 0a3y, IO
peryioe TPOLEAYPHI AaCHEeKTH €JIEKTPOHHOTO TOJOCYBAaHHS, CKJIAJHO KOHTPOJIOBATH HOTO
npoBefeHHs. Tomy  MaHimynamii 3 pe3yiapTaTaMH  TOJOCYBaHHS, 3JIOBXKHBaHHS  abo
HECAHKIIIOHOBAHUH JIOCTYI IO CHUCTEM MOXYTh MiJipBaTH JOBIpy 0 BHOOPYOrO MpoLECy Ta
3arpoXyBaTH JE€MOKpATIi.

[TepcnexTBH Ta nepeBaru nudposizamii

Cepen OCHOBHHX IE€peBar €leKTPOHHUX CHUCTEM TOJIOCYBaHHS MOPIBHAHO 3 TPaJAULIHHUMU
MeTo/laMu — e(EeKTHBHE BHKOPHCTAaHHS Yacy Ta PEecypciB, OCKUIBKH TIPOIIEC TOJOCYBaHHA MOXe OyTH
ABTOMATH30BaHUM Ta IIBUAKUM. EJEKTPOHHI CHCTEMH MOXYTh 3a0e3ledyBaTH MHUTTEBHH TMiIpaxyHOK
TOJIOCIB, IO JJO3BOJISIE IIBUIKO OTPUMATH PE3YJIbTATH BUOOPIB Ta YHUKHYTH MOKIIMBOCTI X MaHIiTyTFOBaHHSI.
Kpim mporo 1ie 3Ha4Ha €eKOHOMIisI BUJIATKIB 3 OIOIKETY, aJKe BiAmmagae HEOOXiAHICTh B OIUIATI Mpalli YwieHaM
BHOOpYHX KOMICiH Ta ApyKyBaHHI OrojeTeHiB. Tako)K eNeKTPOHHI CHCTEMH T'OJOCYBaHHS MOXYTh 3HU3UTH
PH3UK JIFOJICHKUX MMOMMJIOK Ta IIaxpaicTBa. A Uit 3ano0iraHHs MOKJIMBUAM CIpoOaM miIpoOKH rojociB Mpu
inenTudikamii BHOOPIIIB MOXXYTh BHKOPHCTOBYBAaTHCh DPIZHOMAaHITHI MeTOOM ayTeHTH(ikamii, Taki sK
OioMeTpuyHi TaHi 4u eneKTpoHHi miamucu [6. c. 87].

Takum YHUHOM, NOYMHATHU BIIPOBA/PKCHH CJIICKTPOHHOI'O I'OJIOCYBAHHA CHi,H 3 HiI[FOTOBKI/I IIpaBOBOT'O
peryiroBaHHs, sike 3a0e3neyyBaTHMe IPO30PiCTh, CHPABEUIUBICTh Ta JOOPOUECHICTH BUOOPUOTrO MPOIECY B
OHJIAITH-BUMIpi. YpaxoByroun HaJlaHUil YKpaiHi cTaTyc nepikaBH-KaHIMAaTa Ha BCTYI 0 €BPOMEWCHKOTO
Coro3y, Take 3aKOHOAABCTBO IMOBHHHO NMPUHMATHUCS 3 ypaXyBaHHSM YHMHHUX MIDKHApOJHHUX CTaHIApTIB Ta
3akoHOAaBcTBa €C, moa0 nU(POBUX TOCIYT, IKEe Hapa3i aKTHBHO PO3BUBAETHCSI.

BucnoBku. ludposizariiss BUOOpPUOTO MpPOIECY € HE3BOPOTHUM Ta HEOOXIMHWUM MPOIECOM IS
VYkpainu, 0cOOMMBO y KOHTEKCTI IpoOiieMaTuky 3a0e3NedeHHs] BUOOpPUMX MpaB MiNbHOHIB MEpeMillleHHX
rpoMajisiH y TichnsBoeHHHH mepion. Ilpore, mepexim 10 eJIEKTPOHHOTO TOJIOCYBaHHsS (€-BHOOpIB) He €
BUKJIIOYHO TEXHOJOTIYHMM MHTaHHSIM, a CTAaHOBUTH TTTUOOKUI KOHCTUTYIIMHO-IIPABOBHI BUKIIHK, SKHH
BUMarae pilieHp Ha HABHUIIIOMY 3aKOHOJIaBUOMY DiBHI.

BripoBamkeHHsT UPPOBUX TEXHOIIOTIH € KIIFOYOBOIO MEPCIIEKTHBOO JIJIsl 3MIIIHEHHS €-1eMOKpaTii Ta
3a0e3neyeHHs BUOOPYOi aKTUBHOCTI, ajie Ma€ 31MCHIOBATUCS BUKIIFOUHO IMIC/Is JOCATHEHHS KOHCTUTYIIIHHOT
3roju, 3a0e3MeueHHs] TEXHOIOTIYHOI CTIHKOCTI Ta MOJOMaHHS IU(PPOBOTO PO3PHBY CEpPeJl HACEICHHS.

Jns neritumizaniii eneKTpOHHUX BUOOpPIB MOTpiOHE BHECEHHS 3MiH JI0 BHOOPYOTO 3aKOHONIABCTBA
VYkpainu o0 BOJEBUSIBICHHS TPOMa/IsH, Y PO3pi3i iIMIUIEMeHTAaIlil MXKHAPOIHUX CTaHIAPTIiB Ta BUPOOICHHS
BJIacHOI edeKkTuBHOI Mozeni BHOOpiB. BomgHouac, YkpaiHa Mae HEyxXwibHO noTpumyBatucs KepiBHuX
HacTaHOB Pagm €Bpomm IOJ0 €NeKTPOHHOTO TOJIOCYBAaHHS Ta pekoMmeHnalid BeHnemiiicbkoi kowicii,
amanTyoun MibkHapoxHuil mocsin (Hanpuknan, Ectonii 1 [IIBeiinapii) 3 ypaxyBaHHSM HalliOHATbHUX
0e3neKoBuX pu3HKiB. Lle € BaxIIMBOIO TeMOIO /Ul MaliOyTHIX HayKOBUX JIOCIHIKEHb Ta IUCKYCIH y
cdepi mpaBa Ta HalllOHAILHOT OE3MEKH.
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BIAINIOBIJAJIBHICTbD 3A HOPYIIEHHSA HOPM
BUBOPYOI'O ITIPABA YKPATHU

Bubopue npaBo — ofHe 3 HallBaXXJIUBIIIMX MpaB JIIOJUHU, SIKE BOHA Ma€ y JIEMOKpATHUHIN
nepxasi. BoHo rapantyetbcst Ta oxopoHsierbess Koncrutyniero. byab-skuil rpoMaasiHUH ep KaBU
MOBMHEH OyTH 3allikaBlIeHUH y mpoOjeMax MOB’s3aHHUX 3 BUOOPUYUM IPABOM, aJKe 4Yepe3 HbOTO
(bopMyeTbes HallOKye MallOyTHE HE JUIIE JepXKaBy, a 1 JI0AEH, K1 )KUBYTh B HiM.

Koncrutyniss Ykpainu mictute Posnin Il «Bubopu. Pedepenaym», ne BCcTaHOBIIEHO, 110
«HaponHe BoneBUSBIEHHS 3IIMCHIOEThCS uepe3 BuOopu, pedepenaym Ta 1HUI (GopMu
6e3nocepeHboi aemMokparii» (cT. 69), a «lIpaBo ronocy Ha BuGOpax i pedepeHIyMax MaroTh
rpoMaissHu YKpaiHu, sIKI JOCATJIM Ha JE€Hb iX IPOBEAEHHS BICIMHAAUATH pokiB» (cT. 70). Lli
OCHOBOIIOJIOXKHI IMOJIITUYHI IIpaBa TPOMaIsiH YKpaiHu 3aKi1aJal0Th OCHOBU HAPOJHOTO CYBEPEHITETY
Ta JEMOKPAaTUYHOIO KOHCTUTYLIHHOTro sany. bimeme Ttoro, 3rigHo mpumwuciBs Poszaimy XIII
Koncrutyuii Ykpaiau, Po3ain Il kopucTyeTbes miBUIIEHUM PIBHEM 3aXMCTY, Yepe3 YCKIIAAHEHUH
MEXaHI3M BHECEHHS 3MIH JI0 IOT0 po3auty. [[iliCHO KOHCTUTYIIIiHI HOPMH BHOOpPYOTO TpaBa €
CTaOUIbHUMH, KOJHOTO pa3y He MiJaBaIuCh 3MIHAM.

BoaHowac mopsa 13 KOHCTUTYLIHHOIO CTaOUIBHICTIO Ta TapaHTYBaHHSIM BHOOpYMX IpaB B
VYkpaini icHye MacmTaOHa mpoOsiemMa HOpYIIeHHsS rapaHToBaHMX OCHOBHUM 3aKOHOM HODPM,
MOPYILIEHHS IHIIMX HOPM 3aKOHOJABCTBa Npo BuUOOpH, a came mnpunuciB Bubopuoro kopexcy
VYkpainu Bix 19.12.2019 Ne 396-1X.

[TpyunH A7 BUHUKHEHHS TaKUX MPaBONOpYLIEHb Moxke OyTu Oe3niy, BiJ MapriHaiizarii
CYCHUIBCTBA 10 HECTaOlLIBHOCTI BMOOPUOTO 3aKOHOJABCTBA. 3a 4YaciB HE3aJIEKHOCTI YKpaiHH
BUOOpYE 3aKOHO/IaBCTBO MOCTIHHO 3MIHIOBAJIOCS, aJle HaBITh 3apa3 BOHO HE € JOCTaTHbO €()EeKTUBHUM
Ta camo/iocTaTHIM. Bubopumii kogexc Ykpainy, mo 0y npuitasatuit 19 rpyauas 2019 poky, yxke BCTUT
3a3HaTH 3HauHUX 3MiH. OCHOBHMMH NpUYMHAMHM I[IOIO MOJKHAa Ha3BaTHU: HEMOKIIUBICTh
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3aKOHOJABCTBAa IEpea0aynuTh BCl MOJMIIMBI MPOTaJMHM B 3aKOHAX, YHM aKTUBHO OyIyTh
KOPUCTYBATHUCS TOMITTEXHOJIOTIT; HEIOCTaTHhO BHU3HAYCHI AJITOPUTMH Tpari sl 3a0e3leueHHs
azekBaTtHocTi Ta enHocti pobotu LIBK, opraniB po3cnigyBaHHS Ta CyIOBUX OpraHiB; HH3bKa
npodeciiiHa MiAroToBKa YiICHIB BHOOPYMX KOMICIH Ta IHIIUX CIY)KOOBUX 0Ci0, SKi IOBHHHI
3a0e3neuyBaTd BHCOKI CTaHAApPTH BHOOPIB; HU3bKE YCBIJOMIJICHHS BHOOPIIMH CBOIX IMOJITHYHUX
IpaB Ta MOXKJIMBOCTI iX peajizallii Ta/abo 3aXHCTy; HeJOCTATHS MPO30PICTH BUOOPUYOTO IPOIIECy.

Buau npasonopymiens y chepi BuOopyoro mpasa J0BoiIi po3ramyxkeni. Kpamidikaris mux
MPaBOIOPYIICHb, 3aJCKHUTh BiJ cy0’ekra ((hi3myHa ocoba — ydyacHMK BHOOpPYOTO TPOIIECY, YH
mocazoBa 0coba), Ta CKJIAAy 1 O3HAaK CamMoOro MPaBONOPYIICHHS. YKpPaiHCBKUM 3aKOHOJABCTBOM
nepeadayveHa, K aIMiHICTPaTHBHA, TaK 1 KpUMIHAIBHA BIMOBIIAILHICTD 32 MOPYIICHHS BUOOPYOTO
npasa.

I'maBa 15-A Konpekcy Ykpainu mpo aaMiHicTpatuBHiI npaBomnopymieHHs Big 07.12.1984 No
8073-X (3 HactymauMH 3MiHaMu Ta AonoBHEHHIMH) (1ani — KYTAIT) Mae Ha3By «AAMIHICTpAaTHUBHI
IIPABONOPYIIEHHS, 110 IOCATalOTh HA 3/1HCHEHHS HAPOJHOIO BOJIEBUSABICHHS Ta BCTAHOBICHWMH
HOPSIIIOK ioro 3abe3nedeHHs» [3] Ta nependayae sk OCHOBHE CTATHEHHS 3a MOPYLICHHS BHOOPYOTO
rpaBa y BUTJISI Tpady, po3Mip SIKOTO 3aJICKUTh BiJ CKJIAy TPABOMOPYIICHHS. AIMiHICTpAaTUBHI
TIPaBONOPYIIEHHs BUOGOPYOro 3aKOHOIABCTBA MOXKHA Kinacubikysary Ha: 1) indopmariiiai (c1. 212"
8 KYnAIl) - HajaHHAM HempaBWIbHOI iH(OpMAIlii, TIOPYIIEHHS MOPAAKY BEJCHHS, MOPYIIEHHS
CTpOKIB HajaHHSA a0o0 TMOpyIIEHHS TpaBa TPOMAISIHMHA HA O3HAWOMIICHHA 3 BIIOMOCTSIMH
JlepxaBHOTO peectpy BuOOpLiB; 2) aritamiitai (ct. 212°1%) — mopymenns npas Ha ariTtamio a6o
HEHaJIe)KHEe JTOTPUMAaHHS NpaBWi, sKi BukiaaeHi y Bubopuomy Konekci Ykpainm; 3) mopymieHHs,
mono opramizamii BuGopiB a6o pedepenaymy (2121%2') — HemanexxHe BHMKOHAHHS 06OB’SA3KiB
TIOKIIa/IeHi BUGOPUOIO KoMiciero; 4) mOpylIeHHs miz yac Bubopuoro mpomnecy (212%224) — nopymenns
IiJ] Yac mpolecy BUOOPiB.

AnMiHICTpaTHBHA BIAMOBIAAIBHICTH 32 MOPYIIEHH BAOOPYOro 3aKOHOJaBCTBA (nepeadavyeHa
BUOOpPYHM 3aKOHOM) — II€ MPABOBI OOMEXEHHS, K1 YCKJIAIHIOIOTh a00 B3arajii YHEMOKJIHBIIOIOTh
y4acTh MEBHUX CyO’€KTIB y BUOOPUOMY IPOIIECI YU TATHYTH 3a COOOIO 1HII HETaTUBHI HACIIJIKH,
MaTepiajibHOIO MIJCTABOI0 SKUX € IEBHI MOPYUIEHHS BHOOPYOro 3aKOHOAABCTBA. 3MICT BKa3aHOI
aJIMIHICTPATUBHOI BiJIMOBIAAIILHOCTI CTAaHOBISATh TaKi BUIM JOJATKOBUX CAHKI[IHA: JOCTPOKOBE
IPUIIMHEHHS IIOBHOB@XEHb YCbOIO CKJIQAy BHOOpPYOi KOMICii; JOCTPOKOBE HPUIIMHEHHS
MMOBHOBA)XEHB WIeHA BUOOPUYOi KOMICii; 3aMiHa roJI0BH, 3aCTyITHUKA rOJI0BH a00 cexpeTrapsi BHOOpUOi
KOMICIi; BITMOBa y peecTpallii kauauaara (KaHAuIaTiB) y JenyTaTy, KanauaaTa Ha noct [Ipesuaenta
VYKpaiHu; BUHECEHHS DILIEHHS NpPO MOMEpPEeIKEHHS MapTii, KaHAWIATH BiA SIKUX BKJIIOYEHI /0
BHOOPUOTO CIIUCKY NapTii, a00 OKpeMOMY KaHIUAATY y JeMyTaTH; CKacyBaHHs peecTpallii KaHauaaTa
y IenyTaTH, KaHaunaTta Ha noct Ilpesnaenta Ykpainu; IpUIHHEHHS TOBHOBAKEHD Ta M030aBICHH
IIpaBa NPUCYTHOCTI Ha 3aciJjaHHI BUOOpUoi KoMicii ogiuiitHoro cnoctepiraya [1, c. 10].

KpumiHanbHa BiANOBIJAIBHICTD 3a MOPYIIEHHS BUOOPYOro MpaBa BCTAHOBIIEHHS Y BOCBMU
crartsix Po3piny V KpuminansHoro kozgekcy Ykpainu. Lle crarri 157-160 KKVY. PosrinsHemo
KBaJTi(piKaIi}0 OCHOBHUX KPUMIHAJIBHUX MPABONOPYIIEHb, 1110 MOXKYTh BIUIMBATH Ha BCTAHOBJICHHS
pe3yiabTaTiB BUOOPIB Ta pedepeHayMiB, BiIMOBIIATBHICTD 3a sKi epedaueHa HUMH CTATTSAMU.

Crarts 157 KKY  BcTaHOBIIOE BIANOBIIATIBHICTh 33 NEPEUIKOIKAHHS 3/1HCHEHHIO
BHOOpUOro npasa abo mpasa OpaTH ydacTs y pedepeHaymi, poboTi Bubopyoi komicii abo komicii
pedbepenaymMy uM JiSIBHOCTI O(imiiiHOTO crocrepirada. TuMM 370YMHY: TEPENIKOKAHHS
IPOMAJSIHUHY YKpaiHu y 3J1HCHEHI BHOOpPYOro mpaBa, NEpEIlKOKAaHHsS MiSJIBHOCTI Cy0O’€KTIB
BUOOpYOro IpaBa; yXWIEHHs 4ieHa BUOOpYOi KoMicii y poOOTi KoMmicii 6e3 MOBaKHUX NMPUUMH;
BpPYYaHHs CIy>)k00BOi 0COOM 3 BUKOPUCTAHHSAM CIIY>KOOBOTO CTaHOBMILA Yy 3/1IHCHEHHS BHOOPYOIO
KoMiciero 11 moBHOBaXeHb [ 1, ¢.82-83]. Taki nissHHS KaparoThCsi 0OMEXESHHSIM BOJI1 HA CTPOK J0 TPhOX
pokiB a00 M030aBJIEHHSAM BOJII MAaKCUMAJIbHO JI0 JIECSATH POKiB, 3 1M030aBJIEHHIM MpaBa obiiimMatu
MEeBHI Oca iy a0 3aiiMaTHCs TIEBHOIO JISUTbHICTIO Ha CTPOK 11’ SATh POKIB [2].

Crattsa 158 KKY nepenbavae BiAnoBizaabHICTh 32 HaJaHHS HENpaBAWBUX BITOMOCTEH 110
oprany BeaeHHs JlepkaBHoro peectpy BHOOpIB abo ¢danmbcudikaiiss BUOOPYMX JTOKYMEHTIB,
MiZCYMKIB TojloCyBaHHS a0o Bimomocteil /[lepxkaBHoro peectpy BuOopmiB. Tumm 37104MHIB:
HE3aKOHHI Jlii, MOB'A3aHl 3 BeACHHAM Jlep>kaBHOrO peecTpy BUOOpIIIB; HE3aKOHHI [ii, MOB'I3aHI 3
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o0irom BUOOpUOi TOKyMEHTAIli1; HE3aKOHHI J1ii, TOB'sA3aHi 13 BCTAHOBJICHHSIM pe3yJIbTaTiB BUOODIB [ 1,
c. 85]. Taki nistHHS KaparoThcs M030aBICHHSIM BOJII MAKCUMAJIBHO JI0 JIECATH POKIB, 3 TO30aBICHHSIM
npaBa 00iiMaTH MeBHi mocaan abo 3aiMaTUCs MEBHOIO TISUTBHICTIO Ha CTPOK I’ SITh POKiB [2].

Crarrs 158-1 KKY mnepenbavae mokapaHHs 3a HE3aKOHHE BHKOPHUCTAaHHS BHOOPUYOTO
OroneTeHs, OOJETeHs sl TOJOCYBaHHS Ha pedepeHayMi, TOJIOCyBaHHS BHOOPIEM, YYaCHUKOM
pedepenaymy OuIblLIE OJHOTO pa3y, BUKPAJCHHS, MOIIKOJKEHHS, MPUXOBYBaHHS a00 3HUILECHHS
BUOOpYOro OroyieTeHsi, OIOJETeHS IS TOJOCYBaHHS Ha pedepeHayMi. BuuHeHHS maHOTO
KpUMIHaJIBHOTO MPABOMOPYIICHHS MOKE CYTTEBO BIUIMBATH HA PE3YJIbTAaTH FOJIOCYBAaHHS Ha BUOOpax
1 pedepennymax, moxe Oytu 3acoOom BumHeHHS ¢anbcudikanii. Cmig 3a3Hauntd, mo KKY
po3pi3Hsie CyO’€KTUH CKJIaJ JaHoro mnpaBomnopyiieHHs. Tak, cy0’€KTOM KpUMiHAJIBHOTO
MPAaBOMOPYIICHHS, BH3HAYEHOTO YAaCTHHOIO JApyrorwo wiei crarti (a came, «BukpaaeHns,
TMOILKO/KEHHSI, TPUXOBYBAHHS a00 3HUILEHHS BUOOPUOro OrojieTeHsi, OI0JETEeHs sl TOJIOCYBAaHHS
Ha pedepeHyMi»), He € BUOOPI, YIaCHUKU pedepeHaymy, sKi BUMHHIN [ii, nepeadadeHi Ii€ko
YaCTUHOIO, MO0 CBOTO BUOOPUOTO OrOsIeTeHs a00 OroJIeTeHs JUTsl TOJIOCyBaHHS Ha pedepenmymi [2].

Tak camo MOXe BIUIMBATH HAa BCTAHOBJIGHHS pE3yJbTaTiB BUOOPIB Ta pedepeHnymy, TUM
CaMHM MOPYIIYIOYH [IPaBO HAPOJAHOTO BOJICBUSBIICHHS, IPABONOPYLICHHS, iepeadaueni cT. 158-2
KKY «He3akonne 3HUIIEHHS a0O0 MOIIKO/MKEHHS BHOOpUOi MOKyMeHTamii abo JOKyMeHTaril
pedepenaymy» ta ct. 158-3 KKV «®Danbcudikaiis, nigpodaeHHs, BUKPAJACHHS, MOIIKOHKEHHS a00
3HHIICHHS BHOOPYOI JOKyMEHTaIlil, JOKyMeHTamii pedepeHayMmy, BUKpaACHHS, IOIIKOIKEHHS,
MIPUXOBYBAHHSI, 3HUILICHHS MEeYaTKu BHOOPUOi KoMicii, komicii pedepeHaymy, BHOOpUOi CKPUHBKH,
CIHCKY BHOOPILIB 4N y4acHUKIB pedepernymy». Cy0’€KTOM KpHMiHAIBHOTO MPABOMOPYIICHHS Y
JTAaHOMY BHUIIAJIKy MOKe OyTH sIK pizuyHa 0c00a, 1110 HE € YIaCHUKOM BUOOPUYOTO MPOILIeCy, TaK 1 YJIeH
BHOOpPUOi KOMICIT UM WiIeH KoMicii 3 pedepeHnyMmy, 4H iHIIa CIy)k00BOI0 0co0a, 10 BUKOpUCTAIA
CBOE€ CITy00B€ CTaHOBHIIIE.

Barome 3nHaueHHs Mae BipHa KBajiidikaiisi Ta TPUTATHEHHS 1O BIAMOBINAIBHOCTI 0OCiO,
BUHHUX Yy MiAKyIi BUOOpIS, ydyacHUKa pedepeHaymy, uieHa BuOOopuoi komicii abo kowicii 3
pedeperaymy (ct. 160 KKVY). Tumu 37m0YMHIB y JTaHOMY BHIAJIKy Ma)e XapaKTEpHU3yBaTHCS:
MACUBHUM MiJKYIIOM BHOOPILIS; aKTUBHUM IIIKYIOM BUOOPIIS; HENPSMUM MiAKyroMm BuOopus. B
3araJlbHOMY, BIATOBIIAJBHICT 3a TOPYIIEHHS € TMo30aBieHHs Bomi — Ta mTpad. CaHkiis
OOTSKYETBCS, SIKIIO MPABOIMOPYILIEHHSI OYJ0 CKOEHE CIYKOOBOIO 0CO00I0 a00 4iIeHOM BUOOPUOT
KOMicii.

[TincymoByroun BUKJIAJEHE, CIiA BIAMITUTH, IO KOXXHAa 0c00a MOBHMHHA PO3YMITH, IO
BUOOpYE MPaBO € OCHOBHUM IOJIITUYHUM IIPABOM, 3a0€311€UEHHSI 111 Ta OXOPOHHU SIKOTO IIOBUHHE OyTH
Ha BIJMOBIAANFHOCTI HE TIIBKU JEpXaBH, a 1 rpoMaisHuH KpaiHu. EdextuBHa kBamidikaiis Ta
MPUTSTHEHHS /10 BIAMOBIJAIBHOCTI 0C10, BUHHUX Y MOPYUIEHHSIX BUOOPYOro MpaBa, € KPUTUYHO
BKJIMBUM JJIs1 3a0€3MeUeHHs] YECHUX 1 MPO30puX BHOOPIB Ta peanizailii crpaBXHbOTO HAPOIHOTO
BOJICBUSIBJICHHSI.
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CEKIIS 2. MWBUILHE MPABO, IWBLILHMIA MPOIIEC TA CIMEIHE MPABO

bizyn Anacmacia Pycnanigna,

cmyoenmka 3 Kypcy,

FOpuouunozo gaxynememy,

Hayionanvnoeo mpancnopmnozo yHieepcumenty,

Haykoeuii kepienux: Mycienko Bonooumup Bonooumupoeuu,
3a6idysau Kagheopu, KaAHOUOam WPUOUUHUX HAYK,

ooyenm, Oitichutl unen Tpancnopmuoi akademii Yxpainu
Hayionanvnozo mpancnopmmuoeo ynigepcumemy

AKTYAJIBHI ACIEKTA ®OPMYBAHHS CIMEMHWX ITPABOBIJJTHOCHH B YACH
TETbMAHCBKOI JEPKABU

ITepion I'erbmanmunn (1648—1764 pp.) cTaB BaXIMBHM €TallOM y CTAaHOBJICHHI CIMEHHHX
MPAaBOBIAHOCHH, $Ki (OPMYBAIMCS HAa OCHOBI 3BHYA€BOrO IIpaBa, ILEPKOBHHUX KaHOHIB Ta
reTbMaHCHKUX YHIBEpCaliB, BIJOOpa)KalOUM KO3allbKy aBTOHOMIIO Ta COILllajbHI peasii TOro vacy.
[Ticns HamioHanmsHO-BH3BOJIBHOT BiHM ITiJT MPOBOJOM borgana XMelbHHIBKOTO NITI00 HAaOyB He
JUIIE PENIriiHOTO, a i COolLiaTbHO-€KOHOMIYHOTO 3HAYEHHS, CIYTYIOYH 1HCTPYMEHTOM 3MII[HEHHS
IPOMAJICBKUX 3B’A3KiB Ta MaiHOBOi cTalimpHOCTI. Lli mpaBOBI HOpMH, JAETAJLHO ONHCAaHI B
yHIBepcajiax 1 Cyl0BUX PILIEHHX, 3aKJIaJIU M1IBAIMHY JUIS HOJAJIBIION0 PO3BUTKY CIMEHHOIO IpaBa
B Ykpaini [1, c. 2].

[Tponec yxiiaganHs nutt00y OyB 4iTKO CTPYKTYpOBaHMM 1 BKIIIOYAB KiJIbKa eTamniB. CBaTaHHS
CYIPOBOJIKYBAIOCS OOMIHOM NOJapyHKaMH MK pPOJWHAMH, 3apyYHHHU Iepeadadand yKIaIeHHS
yrogy Mpo Iocar, a 3aBepLIajibHUM €TaroM OyJlo LIEPKOBHE BIHYAHHS, SIK€ HAJaBajio HUIOO0Y
IOPUINYHY CHIy. Y BO€HHHMH 4Yac, KOJIHM JOCTYH 10 LEPKOBHUX OOpSAIiB OyB YCKIaJHEHHM,
nomuproBaigucs "nuodu Ha Bipy" — HeodiliiHI COMO3M, BU3HAHI MICIIEBOIO TPOMAJOI0, alieé He
3aB)KAM JIETITUMI30BaHI LIEPKBOIO Yepe3 BIACYTHICTH odiniiiHoro GiarocioBenss [2, c¢. 177]. Leu
3BMYail BiAOOpakaB THYYKICTh NPaBOBUX Tpaauliil y KpuzoBux ymoBax. Ilocar 3amuiuaBcs
BJIACHICTIO IPYXXKHHH, 1 YOJIOBIK HE MaB IIpaBa PO3MOPSHKATUCT HAUM 0€3 11 3ro/u, 10 CBITYHIIO PO
MIEBHY €EKOHOMIUHY HE3aJIeKHICTh KIHOK HaBiTh Y MaTpiapXajibHOMY CYCHIIbCTBI.

[TpaBa Ta 00OB’SI3KM MOJPYAOKS OazyBanucs Ha marpiapXalbHUX MPUHIUIAX, A€ YOJIOBIK
BUKOHYBaB pOJIb TJIaBU CiM’i, BiAmoBigarouu 3a i 3axucT 1 n100poOyT. BogHowac kiHKM Manu
rapaHToBaHl IpaBa, 30KpeMa BJIOBH OTPUMYBalu "BIOBMHE MalHO" — YacTKy CHAJUIMHH, IO
3abe3neuyBajio iXHii couianbHUN 3axucT. Po3imydeHHs Oyno BUHSATKOBHM SIBUIIEM 4Yepe3 CyBOpi
LIEPKOBHI1 3a00pOHU, JO3BOJISIIOUUCH JIMIIIE Yy BUMIAJKAX 3pajH, TPUBAJIOI BIICYTHOCTI (1TOHAJT 7 POKIB)
YH IHIIUX TSKKUX MOPYILEHb, 13 000B’ I3KOBUM PO3IJILA0M y 1yXOBHUX cynax [1, c. 3]. CnagkyBaHHs
PETyIOBAIOCS 3BUYAsIMH: MAWHO TIEPEBAKHO PO3MOIUISIIOCS MiXK CHHAMU, JIOYKH OTPUMYBAJIH TIOCar
SK CBOIO YacTKy, a BJOBM MaJM MPaBO Ha BU3HAUYEHY YAaCTHHY MaifHa, 110 CHpUsIO 30epexeHHI0
CIMEHWHOTro CTaTKy Ta cTabuibpHOCTI [2, ¢. 178].

CimeiiHe mpaBo ['eTbMaHIIMHU TaKOX BKJIHOYAIO OCOOJIMBOCTI, MOB’s3aHI 3 KO3aLbKUM
crioco0om xutts. Hanpukian, y 3anopo3bkiit Ciul uiroou 0yiu piAKICTIO Yepe3 aCKeTUUHUN YK/
KHUTTS KO3aKiB, TOJAl SIK y OCUIMX TIpoMajax CiMeiiHI BIJHOCHMHM PETyJIOBAJMCS 3a 3arajlbHUMHU
3BHYASIMH 3 YPaxXyBaHHSM MICIIEBUX TPAIUINA. Y BUIAIKAX MOJIOHY UM TPUBAIHMX ITOXO/IB KO3aKU
1HOJII YKJIa/1aB IUTIOOU 3 TOJIOHSHKAMH, SIKi TpUMay MpaBoCiiaB’s, M0 J0JaBal0 PI3HOMAHITHOCTI
y MpaBoBii MPAKTHIII Ta 1HO/I1 BUKJIMKAJIO CYNIEPEUYKHU 3 LIepKBoIo [1, c. 4].

BrnuB reTbMaHCHKMX HOPM Ha Cy4YacHICTb € 3HA4HUM 1 OararorpaHHuM. EnemeHTH
3BHYA€BOTO MpaBa, Taki SK JOOPOBUIBHICTH NIIHOOY, 3aXHCT MpaB JKIHOK Ha rocar 1 MaiHOBY
HE3aJIeXKHICTh, 3HAUIUIN BifoOpaxeHHa B cyyacHoMy CimeiHomy konekci Ykpainu. Hanpuxman,
HOPMH PO CHUIbHY BJIACHICTh MOJAPYXCOKS Ta MpaBO Ha PO3MOAUT MaiHa MpU pO3ITYYEHHI MarOTh
KOpeHi B Tpaauuisx ['eTbMaHIIMHM, A€ IMocar 3aJIMIIABCS HEAOTOPKAHHUM MAaiHOM JApYXHHH.
['HydKicTh y BUpILIEHH] NUTIOOHUX MUTAaHb Y BOEHHUHN Yac TaKOX BIUIMHYJA HAa Cy4YacH1 MIAXOAHM JI0
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ajanTanii MpaBOBUX HOPM Yy KpPHU30BUX CHUTYallisIX, TakuxX SK 30poiiHi KoH(pmikTH. Bomnouac
BIICYTHICTh €1uHOI Komudikaiii B ['eTbMaHIIMHI TPU3BOAMIA 0 PETIOHATBHUX BIAMIHHOCTEH 1
KOH(JIIKTIB MIXK CBITCBHKOIO Ta IIEPKOBHOIO BJAJIOI0, IO CTAJO BAXKIUBUM YPOKOM JIJIsl Cy4acHOT'O
npaBa. Ili ypoku copusuii po3poOIll CydacHHX MeEXaHI3MiB, sKI 3a0e3MeuyrTh OajaHC MiX
TPaJUIisIMM Ta IHHOBAaIliIMH, 30KpeMa B NHUTAHHSAX 3aXUCTy CIMEHHUX MpaB y TUHAMIYHHX
comianbHUX yMoBax [2, c. 179].

Takum uymHOM, cimeiiHe mpaBo ['eTbMaHIIMHHM HE JHIIE BigOOPa3HiO ICTOPUYHI peail
KO3aIlbKO1 JIep)KaBy, a 1 3aJUIIIIO TTIHOOKHI CIiJl Y MPaBOBii KyabTypi YKpaiHH, BIUIMBAIOYX HA
CyYacHi MiIX0JI1 A0 PETyIIOBaHHS MUTFOOHO-CIMEHHHX BiTHOCHH.

Jimepamypa:
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MOCBITUYEHHSI 3AIIOBITY BIHCbKOBOCJIY KBEOBIIS

VY cydyacHuUX yMOBaxX BOEHHOT'O CTaHy B YKpaiHi, KOJIM 3Ha4Ha KUIbKICTh TPOMaJISH 3aTy4yeHa
710 BICHKOBOI CIIy»KOH, aKTyaJIbHUM I1OCTa€ MUTaHHs 3a0e3MeueHHs IXHIX IMBUIbHUX MPaB, 30KpeMa
IIpaBa Ha PO3MOPSKEHHS MaliHOM y pa3i CMepTi.

[TocBimueHHsT 3amoBITYy BIMCHKOBOCITYKOOBILSI € BaXXJIMBOIO CKJIAQJ0BOIO IMBLIBHOIO
3aKOHOJIaBCTBA, IKa BPAXOBYE CIELU(IKy CIIyKOU Ta 00MEXEHUI TOCTYI 10 HOTapiaJbHUX MOCIHYT.
Ls mporenypa cnpusie CTalloMy MPaBOTBOPEHHIO, O3BOJISIOYM aJalTyBaTH IPABOBY CHUCTEMY JIO
BUKJIMKIB BOEHHOTO 4acy, 3a0e3neuyroun 0ananc MK CTaOUIbHICTIO Ta THYYKICTIO.

BinnoBimHo no LuBinmbHOro koaekcy VYkpainum (mami — HKYVY), 3aransHuii mopsaok
MIOCBIAUEHHS 3aMOBITIB 3IHCHIOETHCS HOTapiycamMu. OTHAK JIJ1s IEBHUX KaTeropiit ocid, BKIIIOUA0YU
B1MICbKOBOCTYX00BLIB, epeadadeHo crieniaibHi mpasuia. 3okpeMa, ctatTs 1252 IIKY BcraHoBIIOE,
1110 3aMOBIT BIHCHKOBOCITYKOOBIISI MOK€e OyTH MOCBITYEHUI KOMaHAUPOM (HaYaJIbHUKOM) BIICHKOBOT
YaCTUHU, 3'€JHAHHSA, YCTAHOBH 4YM 3aKiany, e ocoba mpoxoauTh ciyx0y [1]. Lle mpaBuio
MOLIMPIOETHCS Ha BIChKOBOCTYk00BIIiB 30poiinux Cun YkpaiHu, IHIIKX BiCbKOBUX ()OPMYBaHb, a
TaKoX Ha oci0, K1 nepeOyBaroTh y 30Hax OoifoBuX niii a0o B ymMOBax, Ji€ BIICYTHiIM JOCTym A0
HOTapiyca.

[Tpoueaypa mMOCBITYEHHSI 3aMOBITY KOMAaHIAMPOM YAaCTUHU Ma€ HHU3KY OCOOJIMBOCTEM,
CTPSIMOBAHUX Ha 3a0e3redyeHHs1 KOH(DIIeHIIHHOCTI Ta JIMCHOCTI JOKYMEHTA. 3aloBIT CKJIAAA€ThCS Y
MUCBMOBIN  (opMi, MIANUCYETHCS 3aMoBiAauyeM OCOOMCTO Ta IOCBIAYYETHCS KOMaHAMPOM Y
MPUCYTHOCTI CBIJKIB (SKIIO 11€ He00X11HO). JIOKyMeHT 0(pOpPMITIOETHCS Y IBOX MPUMIPHUKAX: OJAUH
BHJIA€THCS 3aMOBiavy, 1HIIMK — HAMPaBISETHCSA J0 HOTapiyca abo g0 CmaakoBOTO peecTpy ist
peectpartii. BaxnBoro yMOBOIO € JOTpUMaHHS MPUHLUIIB JOOPOBUIBHOCTI Ta TAEMHMIII 3ATIOBITY.
Y BoeHHMH dYac 1[I HOpPMH HaOyBalOThb OCOOJIMBOTO 3HAYEHHS, OCKUIBKH J03BOJISIOTH
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BICPKOBOCTYXOOBIISIM ~ ONEPATUBHO BPETYJIIOBaTH CIAJKOBI MNUTaHHA 0e3 OIOpPOKpaTHUHUX
3aTPUMOK.

CyuacHi BUKIIUKH, Taki SK MOBHOMAcIITaOHE BTOPTHEHHS P, MiAKPECIIOI0Th HEOOX1IHICTh
YIOCKOHAJICHHS ITUX HOPM JIJIsl CTAJIoro npaBoTBopeHHs. Hanpuknan, y 2022-2025 pokax MiH'TocT
VYkpainu po3'siICHIOBaB MPOILEIYPY, HATOJIOIIYIOUM HAa MOKJIMBOCTI MOCBiqUeHHS Oe3 HoTapiyca aus
OiiiiiiB Ha ¢ponti [2]. Lle crpuse 3axucty mpaB JIOJAWHKM B yYMOBaxX HalllOHAJIbHOI O€3MeKH,
3armo0iraroun xXaocy B CIHAJKOBHUX CHpaBax. BogHodac iCHYIOTh MpoOieMH: BiACYTHICTH €JHHOT
€JIEKTPOHHOI CHCTEMH pEeCTpalllii TaKuX 3aloBITIB MOXXE NPHU3BOIUTH A0 cropiB y cymi. s
MIOJIOJIAHHS IIHOTO MTPOMOHYETHCS BIPOBAKEHHS IIU(PPOBUX IHCTPYMEHTIB, IHTETPOBAHUX 13 €TUHUM
JIep>KaBHUM PEECTPOM 3aIOBITIB, 1110 3a0€3M1€YUTh aJalTUBHICTh IPABOBOI CUCTEMH.

TakuM 4KMHOM, TOCBIAYEHHS 3aMOBITY BIHCHKOBOCIYKOOBLS € €(pEKTHMBHUM MEXaHI3MOM
MOJIOJIAaHHSI CYyYaCHHMX BMIKJIMKIB [LUISIXOM CTaJOro IpaBOTBOpeHHsA. BoHo OamaHcye Mix
CTaOUIbHICTIO IIMBUILHOTO 3aKOHOJABCTBA Ta HEOOX1IHICTIO MIBUIKOT afanTaliii 10 BOEHHUX pealil,
CIPUSIOUN 3aXUCTY MMPAB Ta HAIIIOHAJIbHIN Oe3meri.

Jimepamypa:
1. HuBinsHU kogeke Ykpainu Big 16.01.2003 Ne 435-1V. URL:
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CIIAJIKOBI ITPABA MOJPYKAKS: MPOBJEMHA MOALTY CHIIBHOIO MAMHA
MICJIAA CMEPTI OAHOI'O 3 TIOAPY KK

[TuTaHHs cnaJKOBHX IpaB MOJAPYXOKS B YKpaiHl BperyiaboBaHi HopMamMu CiMEMHOIro KOJEeKCy
VYkpainu Ta LluBineHOro Kogekcy Ykpainu. Li 3axkoHr BU3HAYaAIOTB, 1II0 CaMe BBAXKAETHCS CIIBHOIO
BJIACHICTIO MOJIPYAOKS Ta SIK TaKe MaHO AUIMTHCS Y BUMAAKY CMEPTI OJHOI0 3 HUX. BianosiaHo 10
crarti 60 CKVY, yce maifHo, HabyTe mif yac nuto0y (KpiM OCOOMCTHX pedel, CHaJIiuHU YU
MOJAPYHKIB), € CIIUIBHOIO CYMICHOIO BJIACHICTIO. 3a3BHYail YACTKM YOJIOBIKA 1 IPYKUHH BBAKAIOTHCS
piBauMmu (ct. 70 CKY) [1].

[Ticns cMepTi OTHOTO 3 MOAPYXOKS BUHUKAE CKIIAHE MMTAHHS: SK BiJIOKPEMUTH Ty YaCTHHY MaiiHa,
10 HaJICKUTh MOMEPJIOMY 1 MEPEeXOAUTh y CHAALIMHY, BiJl YaCTKH MEPEKUBIIOrO YOJIOBIKa abo
JPY>KUHHU, sIKa HE BXOAUTB J10 criaAkoBoi Mmacu. Came 1€ YacTO CTa€e MPUUMHOKO CYNepedoK 13 THIINMU
CMAIKOEMIISIMH, aJDKE OJIMH 3 TOJPYKAKsI MIPOJIOBXKYE BOJIOITH CBOEIO YACTUHOIO MaifHa.

[Ticns BIAKpUTTS CHIAIIIMHN HOTAP1lyC BUIAE CBIOITBO PO MPaBO HA CHAAIINHY JIWIIIE Ha T€ MaiHO,
10 HaJexasjao MmoMepioMy. 3a3BUYail MOJOBHHA CIIILHOTO MaifHa (1/2) 3anmumiaeTscs 3a OJHHUM 3
MOZIPYOKSIM 1 He MIJUISIrae cnajKyBaHHIo. J{J1s opopMIiIeHHs i€ 4acTKU Y0JIOBIK a00 APYKHHA [T0/1a€
3asBY HOTapiycy, KU BHJIA€ CBIJIOLTBO PO MPABO BIACHOCTI HAa YAaCTKY B CMJIbHOMY MaiiHi (cT. 71
3V «Ipo HotapiaTty) [3]. Hanpuknam, K10 TOAPYXKS KYITUIIO KBAPTUPY i Yac nuTo0y, HOTapiyc
BUJIA€ TIEPEKUBIIOMY YOJIOBIKOBI UM APYKHUHI CBITOLTBO Ha 1/2 1i€l KBapTUpPH, a IHIIA MOJOBUHA
("4acTka moMepIIOTo) MEePEX0IUTh CIAAKOEMIISIM — 33 3aKOHOM a00 3a 3amoBiToM . O1H 3 TIOAPYKIKS
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IIPU IIbOMY MOYE BHUCTYIATH CHAJKOEMIIEM MEpIIoi Yepry 1 OTpUMATH He JIMIIE CBOIO YacTKy, a U
YaCTUHY CHAAIMIUHM. SIKIIO MaiiHO O()OPMIICHO TUIBKM Ha IOMEPJIOro, JIOBECTH, IO BOHO OYJI0
CMUJILHO Ha0YTHM, MO’KHA JIMIIE JOKYMEHTAJIbHO (JI0rOBOpaMM KYMiBIi, KBUTAHLIAMHU TomI0). be3
TaKuX JI0Ka3iB HOTapiyC MOKE BIZIMOBHUTH B O(DOPMIICHHI, 1 TOi MUTaHHS JOBOJIUTHCS BUPIIIYBATH B
cyni.

Haiinomupenimoro mpo6ieMoro € Te, [0 MOAPY KA He MOIUINIO MaifHO 3a XuTTs. Yepes 1e micis
CMEpPTi OHOTO 3 HUX BUHUKAIOTh KOH(MIIKTH MIXK CIIaJKOEMIIIMU. SIKII0, KBapTHpa 3allucaHa JHIe
Ha TIOMEPJIOTO, TO HWOro cmagkoemill (y TOMY YHCII JITH BiJ TMOIEPEAHIX NUIF00IB) MOXYTh
MpeTeHAyBaTl Ha MOJOBHMHY MaifHa, TOAI SK OJUH 3 MOJPYXXKS — Ha IHIIY TOJOBUHY SK
cniBBiIacHUK. Cy/Ii 4acTO pO3IIISAAI0Th TaKi CIIPAaBU Yepe3 BIJCYTHICTH JI0Ka3iB CIIUIBHOTO HAOYTTS.
[To30BHa aBHICTH y MOAIOHMUX CIIPaBaX CTAHOBUTH TPU POKH Bil MOMEHTY, KOJIM ocola Jli3Hanacs
PO MOPYIIEHHS CBOTO MpaBa.

[TpoGiemMu TakoX BUHHUKAIOTH, KOJU HUTIOO OyII0 po3ipBaHO, aje MO MailHa HE MPOBEACHO. Y
TaKOMy BUNAJIKy KOJMIIHINA YOJOBIK UM JIPYKUHA T€XK MOKE IPETEHIyBaTU HA YaCTKY IICIs CMEpTI
HIIOTO, IO 3HAYHO YCKJAIHIOE craikyBaHHSA. [liT yac BOEHHOTO CTaHy CTPOKH NPUHHSITTS
CHAIIMHYI MPOAOBXKYBaIHUCA, TpoTe 3 2025 poKy BOHH 3HOBY CTAHOBJISITH 6 MICSIIIB.

JloAaTKoOBI TPYAHOIII MOYXKE CTBOPUTH CIUTLHHM 3aII0BIT. 32 HUM OJIMH 3 MOJAPYKKS OTPUMYE YaCTKY
MIOMEPJIOro, ajie HEe MOXKE PO3MOPSIKATUCS MaHOM 0 BJIACHOI cMepTi. SIKIIO *k y 3amoBiTi Bce
MaifHO mepeAaHo iHmuM ocobdam, OAMH 3 TOAPYXKS BCE OJHO 30epirae CBOIO MOJOBUHY W MOXKeE
BUMaraTv 000B’SI3KOBY YacTKy y CHaIIMHI (SKIIO € Hempane3aaTHum, ct. 1241 1IKVY) [2].

OpHi€ro 3 akTyalIbHUX TIPo0JIeM chorosieHHs € — Oopru. 3rimuo 3 LIKY, cnaakoeMini BiAOBiar0Th
3a Oopru MmoMepsoro JWIlIe B MeEXax CIaJKOBOTO MaifHa, OJHAaK fKIO Oopr OyB CHUIBHUM
(HampuKIIaz, 3a iINOTEKOI0),0/IMH 3 MOAPYAOKS TAKOXK HECE BIAMOBIIAIBHICTh 32 CBOIO YaCTKY.

{06 yHUKHYTH CIIOpiB, FOPUCTH PAIATh yKIaAaTu HuttoOHul norosip (ctT. 92—103 CKYVY), y sxomy
MOJKHA YITKO BHU3HAUYHUTH PEXKUM BIIACHOCTI, a00 X O(hOpMIIIOBATH CIUIBHHUHA 3amoBitT. Bupimmru
MUTAaHHS MOXHA I MUPHHM HUIIXOM — 4Yepe3 YroAy CIaJKOEMIIB, 3aBIpeHy HOTapiycoM. SIKIo
cepeJl CIIaIKOEMITIB € HETTOBHOJIITHI, Cy/I 3000B’sI3aHUI BpaxoByBaTH ixHi iHTEepecH [ 1, 2].

Jdimepamypa:
1. Cimeiinuii kogekc Ykpainu. 3akoHn Ykpaiau Ne 2947-XI1V Big 10.01.2002 p. // BinomocTi
Bepxosnoi Pagu Ykpainu. — 2002.
2. HuBinpHuit konekc Ykpainu Big 16 ciuns 2003 p. Ne 435-1V // Binomocti BepxoBnoi Paau
VYxpainu. — 2003.
3. 3akoH Ykpainu «IIpo HoTapiaT» Big 2 BepecHs 1993 poky Ne 3425-XIlI.

/Kyx Banepia Makcumiena

Cmyoenmxka 3 Kypcy

Hayionanvnozco mpancnopmmuozco yHigepcumemy
m. Kuis, Ykpaina.

Hayxkoeuii kepienux: Mycienko Bonooumup Bonooumuposuu
ooyeHm Kageopu, KaHoudam PUOUYHUX HAYK, OOYEeHM,
Oiticnutl ynen Tpancnopmuoi axaoemii Ykpainu,

AKTYAJBHI ACIEKTH ®OPMYBAHHS CIMEHHUX ITIPABOBIJTHOCHH Y
JTOXPUCTUAHCHKHUA MMEPIO/]
[TuTaHHs cTaHOBJIEHHS CIMEWHUX BIAHOCUH Y CX1IHUX CIIOB’SIH IO MIPUIHATTS X pUCTUSIHCTBA
i J10Ci 3aJUIIAEThCS aKTyaJIbHUM 1 NIPUBEpTA€E yBary sIK iCTOPUKIB, Tak 1 nmpaBo3HaBLiB. Came el
nepiogq — 10 988 poky, konu Pych odiuiiiHO npuiiHsAiIa XpUCTUSHCTBO, — 3aKjaB OCHOBY JUIS
MOJIAJIBIIIONO PO3BUTKY 3BMYAEBOI0 MpaBa, MOPAIBHUX HOPM 1 YSIBJIIEHB PO HUTIO0 Ta POAUHY.
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VY IOXpUCTHSHCHKI Yacu HUTI00 11e He MaB (pOpMU LIEPKOBHOTO 00y, SIK 11€ CTAI0 3BUYHUM
mizHime. Bin OyB 4aCTHHOIO MIUPIIUX POJOBUX TPAAMIIIN 1 pUTYaITiB, IO CUMBOJII3YBaJIU €/IHICTD,
TUTOIIOYICTH 1 IPOJIOBXKEHHS poy. YacTo Beciiis BigOyBasocs Mijl 4ac BETUKUX CBAT a00 HApOJAHUX
1rop, KOJIM MOJIOJI JIFOJIA 3HAXOAMIIA cO01 mapy 4epes3 CITiBHU, TaHIl Ta pi3H1 3MaraHHs.

CimMeiiHi BITHOCHHH y TOH mepio (hopMyBaIHcsa Ha OCHOBI POJOIUIEMIHHOTO ycTporo. Cim’s
BUKOHYBAaJIa HE JIMIIE I'OCIIOAAPChKY, a i BUXOBHY (DYHKIII0, OyJia OCepeKOM MOPAIbHUX 1 JyXOBHUX
iHHOCTeH. IcHyBanu /1Bi OCHOBHI (hopMHU: Mana ciM’si — TOAPYXKS 3 JITbMH, IO BEJO BIIACHE
rOCIIOIaPCTBO, 1 BEJIMKA poArHA a00 “pijl” — KiJIbKa OKOJIIHb, K1 MEIIKAIN Pa30M Ta IiITPUMYyBaIH
oxHe oxnoro [1]. Tpaauuii, 3Bu4ai Ta HOPMH HOBEIIHKH TEpeNaBajucs YCHO, IPYHTYIOUYHCh Ha
BIpYBaHHSIX 1 KYJIbTI TIPEKIB.

OcobnuBe Mmicie 3aiiMano cTaBieHHs 10 KiHKH. Cepell CXiTHUX CJIOB’SIH, 30KpeMa IOJIsH,
ICHyBaB 3BHYall IIaHyBaHHS MaTepiB, CeCTEp 1 HEBICTOK — YOJOBIKOBI HE JIO3BOJISLIOCS OOpa3HTH
KIHKY Hi CJIOBOM, Hi Ai€10. 3 TUTUHCTBA AiBUaTa TOTYBAJIU MPHUIAHE i HATJIAOM MaTepi: BUILIUBAIN
PYLIHUKM, LIMIM OJAr 13 3aXMCHMMU CHMBOJAMM Ta 3BepTalucsi 10 JyXiB MpeaKiB 3a
0J1aroCIOBEHHSIM Ha ImaciauBuil moiob [16; 31].

1111106 3aiimMaB LEHTpaIbHE MiCIie B CUCTeMi ciMeliHuX 3BuuaiB. Moro dopmu 3MiHOBaIHCS
BIJIMOBIHO JI0 cOmiaibHUX yMOB. OHUM 13 HalAaBHIMIKX OOpsAiB Oyna “ymMHYKa” — CHMBOJIYHE
BUKpAJICHHS HApEYeHOoi, sKe MO3Hayayuo ii mepexi y HOBUU piA. Xodya 1€ YacTO BUIJISAANO SIK
“3aXOIUIEHHS’, HACIIPaBli BOHO M0 PUTYaJbHUI XapakTep 1 3a3BUYail BimOyBajocs 3a 3rof0l0
cTopiH [32]. 3rogoM BHHHKIA TpPaaullisi BUKYIY HapeueHOi, KOJM BECUIbHI Japu CIyTr'yBajiu
KomrneHcaniero ii poauni. [li3Hime cepen MONSH MOUIMPUBCS TOTOBIPHUHA HUTIO0, KUK yXKe MaB
03HaKH MpaBoBoi yroau [1].

Y NOXpUCTHUSHCHKOMY CYCHUIBCTBI JIOITyCKajacs IOJiraMis, aje JIMIIE Cepell 3aMOKHUX
YOJIOBIKIB, TOJII AK OLMBIIICTh HUIIOOIB 3aJIMIIANACS MOHOTAMHUMH Yepe3 €KOHOMIYHI yMOBU [26].
BecinpHi puTyanu Manu 6araTo CHMBOJIB POJIOYOCTI — B MUTTS 3 MOCYIUH (asigHoi popmu 10
3aHYpPEHHsI HApEUYeHO1 y BOAY, 1100 OTpUMaTH OiarocioBeHHs Bif 1yxiB. I1in yac BeCHIHUX CBAT Ha
gyecTh OoruHi Jlagn BUKOHYBAIM MICHI 3 KOPEHEM “Jaj”’, 10 CHMBOJII3yBaB TAPMOHIIO Ta CiIMEHHUI
no6pobyt [17].

MaifHOBI BiIHOCHHU B POJMHI IPYHTYBAJINCS Ha KOJEKTHBHINA BIAacHOCTI. 3eMirs, xyao0a Ta
rOCIIO/IapCTBO Hayexanu poAdy 3arainom. JKiHka micis nuto0y oTpuMmyBaia “BiHO” abo “mpuaane”,
IIO ITiIKPECIIOBAIO ii cTaTyc i 3a0e3medyBao MeBHY HE3aIeKHICTh. Y BUIAJIKYy CMepTi OaThKIB AiTH
nepeOyBaH IiJ] OMIKOK I'POMaJH, 10 TapaHTyBaso 30epexeHHs poay [2]. IlopyiieHHs MOpaabHUX
HOPM, SK-OT HAaCHJICTBO YH IHIECT, KapaJHCs HE 3aKOHOM, a OCYJOM T'pOoMaiy ad0 PUTyaTbHHUMHU
MOKapaHHAMH [3].

[Inro0HI 00psiAM CYNMPOBOKYBAIHMCS YUCICHHUMH BipyBaHHSMH Ta 3aXUCHUMH JiSTMU:
CTPUISITM B MOBITPS,, BUKOPUCTOBYBAJIM T'Yy4Hl 3BYKHM, 100 BIAJIAKATH 31MX AyXiB. He3zaBepienuii
1100, 3a BIpyBaHHSAMU, MIT IEPETBOPUTH AYILY JIBUMHU HA pycasiKy. OCOONIMBUM €J1eMEHTOM Oynn
BECUIbHI IUIa4i — MOETUYHI MICHI, y SKUX HapeyeHa MpoIanacs 31 CBOIM MUHYJIUM 1 CHMBOJIIYHO
“BMupana’” nus poay 6arbkiB [31].

[TocTymnoBo ciMeliHi 3BUYai 3a3HaBaIN 3MiH M1/ BILIMBOM CYCI/IHIX KyJIbTYp — cKi(iB, OanTis,
Bi3aHTIHLIB. Lli B3aeMOBIIIMBY cHpUsTU (OPMYBAHHIO MEPEIYMOB AJIsl AEPHKABHOTO PETYIIOBAHHS
cimMeliHuX BiqHOCHH. Hanpukian, y AedKuX perioHax y BeCiIbHUX 00psax BUKOPUCTOBYBAJIU TPUOH
SIK CUMBOJI JKIHOUO1 (PEPTUIILHOCTI, a TeaTpaji30BaHi CIIEHKHU 3 €IEMEHTAMU TYMOPY BiJTBOPIOBAIU
Mi¢u npo 6oxecTBeHHe Beculs [30].

CxiagHICTh BUBYEHHS LIbOTO MEpioAy MOJSrae y HecTaul MUChbMOBHX JKepel. buibmiicTs
iHpopMaii Aiifnuia 10 HaC yepe3 yCHY TPaIullilo, a JIITONUCH, AK-0T “IIoBicTh MUHYIUX JIT”, 4aCTO
ONHCYBAJIM JTIOXPUCTUSHCHKI 3BUYAi 3 MO3UIIN XPUCTUSHCHKOI MOpali, 10 CIOTBOPIOBAIO iXHIO
cyTHicTb [1]. ToMy nesiki oOpsiau, HAIPUKIAA “yMUUKY”, y MI3HIIIKUX TEKCTaX MOAAIOTH SK 3JI0YHH,
X04Ya CIOYaTKy 1ie OyB CBSIIICHHUI pUTYyaJl.

VY NOXpUCTUSHCBKOMY CYCHIUJIBCTBI MpaBo, peiiris i moOyt Oynu Hepo3auibHI. 3a0opoHa
NUTI00IB y MeXaxX OJHOTO POJy IMOSICHIOBAJIACS HE JIUIIE POJUHHUMU 3B’ SI3KaMH, a i BIpOIO B IyXiB
NpPEeJKiB, sIKI MOTJM “HoKaparu” MOpYIIHUKIB TaOy. HaBiTh Ka3ku Malu BUXOBHY (yHKIIO: Y
croxkeTax Ha KmTanT “Crisgdoi KpacyH1” IiBYaT YYWJIM MOKIPHOCTI Ta MIATOTOBLI A0 MailOyTHHOTO
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o0y [31].

CyyacHi TOCHIIPKEHHS IT1€1 TEMH CTUKAIOTHCS 3 HOBUMH BUKJIMKAMHU, OCOOJIMBO Yepe3 3MiHY
yABIIEHb PO TeHAepHi poii. OHI BUEHI BBaXAIOTh, 110 JKIHKA B JOXPUCTUSHCHKOMY CYCHIJIBCTBI
OyJa MPUTHIYEHOIO, THIII K HArOJIONIYIOTh Ha ii Ba)KJIUBIM POJIi B POJIMHI Ta pUTyasiax (epTUIHHOCTI
[3; 17].

Jnst TOuHIMIOT PeKOHCTPYKIII CHCTEMH CIMEHHUX BIIHOCHH HEOOXITHO MOETHYBATH Pi3HI
JpKepesa: apXeosoriuHi 3HaxiaKu, GoIabKIop 1 eTHorpadivHi cBigueHHs. BecinbHi micHi Ta 0Opsan
XIX CTONITTSA, HANpPHKIAJA, Y9acTO 30€piraloTh BIATOMIH JOXPUCTHSHCHKHX TPAIUIliA, a CydacHi
TEXHOJIOTiT — Taki K IU(PpOBa PEKOHCTPYKIIiSI TEKCTIB — JOMOMAraloTh IIHOIIEe PO3KPUTH IXHIO
cuMBoOJIiKy [30].

OTxe, CiMEiHI BiIHOCHHH JOXPUCTUSHCHKOI MOOM — 1€ HE MPOCTO YacTHUHA iCTOpii, a
Ba)XIIMBUI1 eTall CTaHOBJIEHHsS KYyIbTYpH, MOpaji Ta MpaBa. IXHe BUBYEHHS IOMOMArae 3po3yMiTH
BUTOKH CYYaCHUX YSBICHb MPO CIM’I0, HUIOO 1 POJIb JIOAWHU B POAWHI. 3aBISKH KOMIUIEKCHUM
JOCIIJDKCHHSIM MH TIOCTYIIOBO HAOJIMKAEMOCS JIO MOBHIIIOTO PO3YMIHHSI TOTO, sSIK Halll MPEIKU
cpuiiMany CiM’I0 — He Juiie sIK MoOyTOBY CHIJIBHICTh, @ K CBSIIEHHHHA COI03, MOKJIMKAHUH
3a0e3MEeUnTH MPOJIOBKECHHS POY 1 TAPMOHIIO M)XK JIFOJIBMHU Ta CUJIAMH TIPHPOTH.
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Invuyx Bikmopia Ilempiena

Cmyoenmxka 3 Kypcy

Hayionanvnozco mpancnopmuozo yHigepcumemy
m.Kuis, Ykpaina

Hayxkoeuii kepienux: Mycienko Bonooumup Bonooumuposuu
Hoyenm kageopu yusinbnoco ma kpuminanvrnozo npasa HTY,
KaHouoam 1opuouyHux Hayx, 0OyeHm,

Hiticnuu unen Tpancnopmmuoi axademii Yxkpainu

AKTYAJBHI ACIEKTH IITIOBHOCIMEVMHUX BIITHOCHH B PAJITHCHKY T1OBY

Pansuceka no0a B icTopii YKpaiHu o3HamMeHyBajacs paJuKalbHUMH TpaHCPOpMalisiMU B yCiX
cepax JKUTTS, BKIIOYAIOYM LUTIOOHO-CIMEHHI BiHOCHHHU. Jlep)kaBHa NOJITHKA OIIBIIOBHUKIB
CIpsIMOBYBajacsd Ha TMepeOyAoBY TpaJAMLIMHOIO I1HCTUTYTY CiM’i, NEpPEeTBOPIOIOYM HOro Ha
THCTPYMEHT corianicTuyHoi imeonorii. lle mpu3Beno 10 HU3KK TpoOIIeM, TaKuX sIK JecTadimizallis
CiIMEIHUX 3B’A3KIB, 3pOCTaHHS PO3JIY4eHb, KOHQIIKTH MK JE€pKaBHUM KOHTPOJIEM 1 0COOHCTOIO
cB0O0O/IOI0, a TAaKOXX TEeHJAEpHI AucIporopiii. Y il poOOTI PO3TISAAIOTHCS KIFOYOBI aCMEKTH
€BOJIIOLIIT IUTIOOHO-CIMEMHOr0 3aKOHOJIaBCTBA Ta MOT0 BILIMB Ha MOBCSAKJEHHE KUTTS YKpaiHIIB, 3
akieHToM Ha nepiogu 1920 - 1930-x pokiB O1IbII MI3HBOTO PAISHCHKOTO Yacy. AHali3 6a3yeThes Ha
ICTOPUYHUX JIKEpesax, SK1 JO3BOJIAIOTh BUCBITIWTHU SIK MO3UTHBHI HaMipu (€MaHCUMAIs >KIHOK,
PIBHICTB), TaK 1 HETaTUBHI HACIIJKH (COLiaIbHI KPU3U, MOPAIbHI KOH(IIIKTH).

Ha nouarky pangscbkoi enoxu, y 1917-1918 poxax, Oyno 3ampoBayke€HO HOB1 MPHUHIMIIH
ciMeWHOro npasa, CIpsIMOBaH1 Ha CeKyspu3anito nuiody ta cim’i. lekpetu “Ilpo nuBiIbHUIA U100,
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JiTeld Ta BEJICHHsS KHHUI aKTiB IMBUIRHOTO cTaHy Ta “Ilpo po3nydeHHS CKacyBajM LIEPKOBHUUN
U100, 3pOOMBIITK HOTO BUKIIIOYHO MHUBLIHLHOIO Tporieayporo yepe3 3AI'Cu. MiHiManbHUNA BIK IS
HuUTI00y BCTAHOBIIIOBAaBCA Ha piBHI 18 poKiB i 4onoBIKiB 1 16 1ig KiHOK, a MOHOTamis crana
000B’s13k0BO10. 1{e Masio Ha MeTi 3BUTBHUTH JKIHOK BiJI IMaTpiapXalibHOI 3aJIEKHOCTI, YPIBHATH IpaBa
MOAPYXOKS Ta MiTeH, HAPOHKCHHMX Yy NUT001 um mo3a HuM [4, c. 2-3]. OnmHak peamizamis X
IPUHLUIIB CIPUYMHWIA Xa0C: CIPOLIEHA Mpoleaypa po3JlydyeHHs (AOCTAaTHBO 3asBH OJIHOTO 3
MOJIPYKS 3 MOBIIOMIIEHHSIM TIOIITOIO) MPHU3BENa 70 Pi3KOTO 3pOCTaHHS KUIBKOCTI pO3IydeHb. Y
VYkpaincekiit CPP xoedimienT posnydens csarayB 11 pumaakiB Ha 1000 oci6 y 1926—-1927 poxkax,
nopiBHsHO 3 0,15 y 1913 pori, a cepenns TpuBaIicTh NUTIO0IB CKOPOTHIIACA 10 3—5 POKIB y cenax Ta
Mmicrtax [4, ¢. 5]. Lle Bukaukamo npoOiemMu, moa0 301IbIIeHHS KITbKOCTI Oe3NMPpUTYyIbHUX JiTel (899
BunaakiB y 52 mictax YCPP y 1925 poui) Ta momupeHHS BEHEPUYHUX 3aXBOPIOBAHb dYepe3
HecTaOUIbH1 3B’ A3KU.

V¥ 1920-x pokax aep>kaBHUI KOHTPOJIb HAJ| HUTFOOHO-CIMEHHUMU BiIHOCHHAMH TIOCUIJIMBCS Yepes3
MapTiiiHI OpraHu, SKi BTPYyYaJIUCS B OCOOUCTE XKUTTSA TpomajsH. KoMyHICTHYHA MapTis BBakasa
cimM’10 ceporo, 1e Majia MPOBOIUTHCA “‘CBOS JIiHIS, MEPETBOPIOIOYM IHTUMHI MUTAHHA HA CYCIUIBHI.
OOroBOpeHHsT PO3Jy4eHb, MO3ANLTIOOHOT HAPOHKYBAHOCTI, CEKCYaIbHUX BIIHOCHH Ta PENITTHHUX
acrekTiB (hiKcyBaJlocss B NPOTOKOJIaX 1 JoBiAkax. Hampukiax, y mpoTOKoiaX YHCTKHA MapTii
¢bikcyBanucs BHUMAAKU “‘po30emieHOCTi” 4M TOOUTTS JPYXKHH, 3a sIKI BUHOCHUIM JOTaHU YU
Bukitoyanu 3 maptii [1, c. 132]. Penirifini oOpsmu, SK XpemIeHHS Y LEPKOBHE ITOXOBAHHS,
3aMIHIOBAIMCS CBITCHKUMH — ‘““UepPBOHUMHU BECULIAMU UM “OKTAOpUHAMU’, SIK1 IMITyBalld MITHUHTH 3
nekisMu Ta cmiBoM “IaTepHarionany”’. Lle mpu3BoamiIO 10 KOH(IIIKTIB: HAceleHHS HEoXode
MpHUIiMalo HOB1 pUTyajdu 4Yepe3 IXHIO BIJCYTHICTb €MOIIIWHOCTI, HA BIAMIHY BiJ TpaAHIIIHHHX
nepkoBHuX 00psiniB [1, c. 132—133]. XKinku, 3amydeHi 10 TpOMaJChKOi Mpaii, 3700yBanu OLIbITy
HE3JIC)KHICTh, aje II€ MOCHIIOBAJIO0 MOPaJIbHI KOHQIIKTH B CIM’SX, JIe maTpiapXaibHi 3BHYAi IIe
na”HyBanu. PesynbpraToM crana gecrabimizaiis ciMeil, 3pOCTaHHS MPOCTUTYIIT Ta COIIAIbHUX KpPHU3,
K O€3MPUTYIBHICTb.

o 1926 poxy B YCPP Oyno npuiinaro Koaekc 3akoHIB mpo CiM’10, OmiKy, IUIOO 1 aKTH
LUBUIBHOTO CTaHy, IKHH PO3BMBAB MOIEPEIHI NpUHIMNIU. BiH ypiBHAB MalfHOBI IIpaBa MOAPYHOKS,
BBIB CITIIJIbHY BJIACHICTh Ha HaOyTe B NUTIO01 MaiiHO Ta MOCWIMB TapaHTil JUIsl MaTepiB i JITEH.
Jlep>kaBa HajaBana (piHAHCOBY JOMOMOTY IOJYIHOUMM MarepsM, ajieé B yMOBaxX JIeQILUTy 1€ 4acTo
3aMiHIOBAJIOCS HATYpaJbHOIO JIOMOMOTO0I0 [4, c. 6]. BogHowac iHmycTpianizamis Ta KOJIEKTUBI3aMis
1930-x poKiB 3MIHWJIM POJIb )KIHKH: KIJIBKICTh MPALIOIOYUX JKIHOK 3pociia B 2,6 pa3u B nepion 3 1926
mo 1931 poku, a JOMOTOCHOJAPKH MAacCOBO 3allydaliucs J10 MpomucioBocti. lle mpusBeno 1o
MOJIBIHHOIO HaBaHTAKEHHS Ha >KIHOK — po0OTa IUIIOC JOMAIIHI O0OB’S3KH, — IO CIPUYUHHIIO
reHJIepH1 aucrponopuii. ¥ ciM’sX BUHUKaIM KOHQIIKTH yepe3 Opak yacy Ha BUXOBAHHS JAITEH, a
Jiep>KaBa Hamarauacsi KOMIIEHCYBATH 11€ PO3IIMPEHHAM JOMIKUIBHUX AUTAYUX 3aKIa/iB.

V¥ 1930-x pokax moxiTHKa 3MIHMJIACS B1Jl IEMOKpaTHU3allii 10 >KOPCTKOI perjiaMeHTallli, pearyrouu
Ha Kpu3y ciM’i. 3akoH Bij 27 uepBHs 1936 poky 3a60pOHUB a0OPTH, TOCHIINB [TOKapaHHs 3a HECTIIaTy
QJTIMEHTIB 1 BBIB JOIIOMOTH OaratofiTHUM cim’sim. Lle masio crabinmizyBaru 100, ajie Ha MpaKTHUIll
MIPU3BEIIO 10 MPUMYCOBOT CTa0LIBHOCTI: PO3JIyUeHHS YCKIaJHMWINCS, a ITpadu 3a 6e3aiTHICTh (6%
noaatky Juist 4oioBikiB 20—50 pokiB 1 0e3niTHUX KiHOK 20—45 pokiB) 3MylIyBajd 0 LUTIOOIB 1
HapoJKeHb [2, ¢. 4]. Y Tol ke yac, y MOBCAKICHHOMY >KUTTI aHyBaJId POOJIEMH, K aIKOroJi3M 1
JIOMalTHE HAaCWJIbCTBO. 3a JIaHUMHU ONUTYBAHb, MOOUTTS APYKUH 1 AIT€H BBaXXaJocs “BUXOBHUM
METO/IOM, HaBiTh y IIKOJAX, a 0aTbKM YHUKAIM PO3MOB PO CEKCYyallbHI CTOCYHKH Yepe3 MOpajbHi
Taldy [2, c. 3—4]. PanHi nurobu yacto Oynu HACI1KOM HE3alJaHOBAHOI BariTHOCTI Yepe3 BIJICYTHICTh
KOHTPAIIENITUBIB 1 OCBITH, III0 MPU3BOANIIO IO CTUTMATHU3ALllT PO3JIYUYEHHX JKIHOK SIK “HEMOPAIbHUX .

VY mnoBoennuit nepion B 1970-x — mnouarky 1980-x pokiB HUTIOOHO-CIMEWHI BiJIHOCHHH
€BOJIIOI[IOHYBANIM MiJl BIUIMBOM YypOaHizamii Ta aemorpadiunux 3miH. CepenHiii po3mip ciM’i
3meHmHBCA 3 4,1 ocodbu y 1939 pomi 1o 3,5 y 1979-1989 poxkax, a “saepHi ciM’i” (MOAPYXRKS 3
TiThMU U 6€3) cknanu nmoHan 91% [3, c. 4]. OcHoBu 3akoHOAaBCTBA Mpo HUT00 1 ciM 10 CPCP 1968
poky Ta Cimeitnuii komekc YPCP 1969 poky, BBenO0 HOBOBBEIEHHS: CY/I0BE BCTAHOBIJICHHS
0aThKIBCTBA, PETYJALII0 aJiMEHTIB, MpaBa Ha OCOOMCTY BIJIACHICTH 1 MOJOBXKEHY BIAMYCTKY IO
JOTJIsy 3a AUTHHOIO. [lepkaBa mpomaryBajia KOHIIEMNIIO “MIIIHY CIM’I0 — MIIHY JAepXkKaBy’’, aje
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peanbHICTh Oyia iHIIO: )KIHKM BUTpadasid 3,5 TOAMHU Ha JCHb HA XaTHI CIPaBH, CTOSYM B ueprax
3a AepIIUTHUMH TOBapaMH, TOJI SK YOJIOBIKM Maju Ouabine mo3BLLIA [2, ¢. 5]. Po3nyuenHs
3aJIMIIAINCS CTUTMATU30BaHUMHU, OCOOIMBO JJISl MApTIHIIB, 1 PO3IIIAJAINCS Ha TOBAPUCHKUX Cy/ax.
Hemorpadiyna kpu3a noraudiroBanacs: npupict HaceneHHs BoaB 3 13,6% y 1960 poui no 4,4% y
1986 pori, a Benuki cim’1 (5+ wieHiB) ckopoTuincs 10 18%, acoritorounck 3 OiaHICTIO [3, ¢. 5].

['enaepHi gocaiHKEHHS MOKAa3yIOTh, 10 paAsSHChKa MOJIepHi3arlis ciM’1 Oysia aTUIIOBOO: AepiKaBa
IITYYHO HaB’A3yBaja PiBHICTb, aje 30epiraiucs mojaBildHI cranaaptu. JKiHKKM MOeaHyBamu poOoTy,
MAaTEpUHCTBO 1 XaTHI OOOB’SI3KH, TOJI SK 4YOJOBIKM YacTO YHHUKAIM BiJAMOBIJAIBHOCTI, IO
MPU3BOIIIIO 10 KOH(QUIIKTIB 1 po3nafy cimeid [3, c. 2-3]. V 3axigHux perioHax YKpaiHu J0aaBaiucs
npoOJieMu, sik 3a00poHa NUTH001B 3 iHO3eMIsIMH 3 1947 poKy Ta BIUIMB Mirpariii. 3arajioMm, paasHcbKa
MOJITHKA TpaHCGOpMyBaJla TpagulliiiHy marpiapxaipHy CIM'I0 B 1HCTPYMEHT JEpKaBHOTO
KOHTPOJIIO, aJie 11e CIIPUIMHIIO KPU3HU: HECTAOUIBHICTh NUTIO0IB, AeMorpadiyHui criajl, HaCHIbCTBO
Ta MOpPaJIbHI KOH(IIIKTH.

Y BUCHOBKY, Ipo0ieMaTHKA MITI0OHO-CIMEHHUX BIIHOCHH Y PAASTHCBKY 00y LITIOCTPYE KOHMIIIKT
MK 1€OJOTIYHUMH HamipamMu Ta peaibHicTio. [loyaTkoBi pedopMu eMaHCUMYyBalIM KIHOK 1
CEKYJISIpU3YBAIIM IUTIO0, ajie MPHU3BEINN JI0 COMLIaJIbHUX KPU3 Yepe3 HaJMipHE BTPYYaHHs JICPIKaBH.
[TizHimi perynsmii crabinizyBaiiv iHCTUTYT CiM’i, ajie HE PO3B’sA3ajM T'eHIEPHI Ta JAeMorpadiuHi
npo6nemu. L{i ypoku akTyallbHi JJIs Cy4aCHOTO CIMEMHOTO mpaBa YKpaiHu, Jie aKIEHT pOOUThCS Ha
OayaHCl MK JepyKaBHUM PETYIIOBAHHSIM i 0COOMCTOI0 CBOOOIOK0.
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coyianvHo-eymanimaproeo gaxyromemy binoyepkiecbkoeo HAYiOHAILHO20 ACPAPHO20
YHIgepcumemy

3AKOHOJABYI TA IPAKTUYHI ACIIEKTA BUKOPUCTAHHSI 3EMEJIbHUX
JAIVIAHOK B YMOBAX AII TIPABOBOI'O PE2XKUMY BOEHHOI'O CTAHY

3emenbHa JUISHKA € (QyHIaMEHTAIbHUM O00’€KTOM MAaWHOBOTO TMpaBa Ta JHKEPEIOM
eKoHoMIuHOi Oe3meku. [li1 yac BOEHHOro cTaHy Jep)kKaBHI MOTpeOM B 3eMil s OOOpOHHMX,
JIOTICTUYHHUX Ta TyYMaHITapHUX IIed MOXYTh HPHU3BOJUTH JO THUMYACOBOTO OOMEXKEHHS 4YH
3yIUHEHHS 3BUYHUX TMpaB BIAcHUKIB. lle mociimkeHHS crnpsMoBaHe HAa BH3HAYEHHS MPABOBUX
MiJCTaB TaKUX OOMEXEHb, OI[IHKY aJIeKBaTHOCTI HAsSBHUX MEXaHI3MIB 3aXHCTy BIACHUKIB Ta
(dhopmyTrOBaHHS TPAKTUYHUX PEKOMEH/IAIN 11040 MiHIMI3aIlii pU3UKIB JJIs1 BIACHOCTI.

3a Konctutymiero YKpaiHu nmpaBo MpUBATHOI BIACHOCTI OXOPOHSETHCS 3aKOHOM, OJTHAK MOXKE
OyTu oOMEKeHe B iHTepecax HalliOHaIbHOI Oe3MeKH BiIMOBIAHO /10 3aKoHy [1]. 3eMenbHUIA KOgEKC
BHU3HAUa€ PEKMMHU BUKOPHCTAHHS Ta MiJCTaBU MEPEXONy 3€MENb Y PO3MOPSIKEHHS IepiKaBU;
MOPSIOK BiIUy)KEHHS Ta KOMITEHCAIlli BPETyIb0BaHUN TaKOX IMBIILHO-TIPABOBUMH HOpMamu [2].
3aKOHOJABCTBO MPO MPABOBUI PEKUM BOEHHOTO CTaHy BCTAHOBIIOE MMOBHOBAKEHHS OPTaHiB BIIaU
II0JI0 TUMYAaCOBOTO BUKOPHMCTAaHHS MailHa, B TOMY YHCIIl 3€Mellb, JIIs1 000pOHU Ta 3abe3MeueHHs
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KUTTETISTTHHOCTI HACENIEHHS, 3 TTOKJIaIEHHSIM 000B’SI3KY 11010 BiIIKOTYBAaHHS 3aBJJaHUX 30UTKIB Yy
MOPS/IKY, BU3HAUCHOMY 3akoHOM [3].

TumyacoBe BHIyYeHHS 1 CHeLialbHE BHUKOPUCTAHHS: MIJACTaBM Ta  MeEXaHI3MHU
Boennmnii 3akoH nependaydae 3aX0/1u TAMYACOBOT0 0OMEXEHHs KOPUCTYBaHHS 3eMEIbHOIO AUISHKOIO,
il mpu3HAYCHHS TSI PO3MIIICHHS TaOOPIB, JIOTICTUYHHUX IICHTPIB, BIHCHKOBOT 1HPPACTPYKTYpH 200
cTBOpeHHS 30H Oesrneku. [IpakTuka mokasye, 0 Taki 3aX0 31HCHIOIOTHCA 32 PO3MOPSIKEHHIMU
MICIIEeBHX BIHCHKOBO-IIMBUIFHUX aJMIiHICTpalliii 200 YIOBHOBa)KEHUX LIEHTPAIBHUX OPraHiB, IHKOJIN
— 0e3 monepeHHOro MOBIIOMIICHHS BIacHHUKA Yepe3 0e3MeKOoBi 0OMEKEHHS, 1[0 CTBOPIOE PUUKU
JUTsL OTIEPATUBHOTO BCTAHOBJICHHS (haKTiB BUKOPUCTAHHS 1 OLIHKK 30UTKIB [5].

3aK0HOIaBYO 3aKpiIljieHa 3arajbHa 000B’A3KOBICTh BIJIIKOYBaHHS 32 TAMYACOBE BUITYUCHHS
a00 TOIIKO/KEHHS MaifHa, OJTHAK Y MPAKTHUII 3yCTPIUatOThCs MpoOIeMu: 3aTPUMKH 3 BUZHAUEHHSIM
po3Mipy 30MTKIB, BICYTHICTh ONEPATHBHUX IPOILEAYpP OIIHKH, CKIAAHICTh 300py JOKa3iB y 30HI
OoitoBux niit [3]. CynoBa 3axuILEHICTh BIaCHUKIB (hopMaibHO 30epekeHa, IpoTe JOCTYII A0 Cy1y Ta
edeKTUBHE MPUMYCOBE BUKOHAHHS PIIIEHb y BOEHHUX yMOBax yckiaaHeHi. [[ns 3a0e3neueHHs
BiJTHOBJICHHS MpaBa BIACHOCTI IICJIsl MPUIIMHEHHS PEXUMY KPUTHYHO BAXKIIMBI €JICKTPOHHI 3alHCH
JepKaBHOTO KaJacTpy Ta 30epe:KeHHsI KO peecTpaniiHux qanux [5].

[TpakTuuHi MpoOIEeMH Ta PU3UKKA BUKOPHCTAHHS 3€MEIbHUX IUISHOK B YMOBaxX IPaBOBOTO
peKUMY BOEHHOrO cTaHy HactynHi. [lo-mepmie, ne QaxkTuuna BTpaTa AOCTYNY OO JUISHOK,
pyHHYyBaHHS iHQPACTPYKTYPH Ta MOCIBIB; BiICYTHICT ONIEPATUBHOTO MEXaHi3My (ikcallii 30UTKiB Ha
MICISIX 1 BIJMOBIJAIBHOTO OpraHy, IO YCKJIaIHIOE HapaxyBaHHs KowmrmeHcarii [4]. I[To-apyre,
MOPYIIICHHS MPOIIEyp PeeECTpallii yepe3 oOMeKeHHsI poOOTH OpraHiB peecTparlii abo 306iit y podoTi
EJIEKTPOHHHX CUCTEM, 1110 IIIBUIIYE PU3HK pEiepCTBa Ta HEMPaBOMipHUX BiquykeHsb [5]. [To-TpeTe,
HEJIOCTAaTHS  TPO30PICTh  pilIEHh  MICIEBUX  BIMCHKOBO-IMBUIBHUX  aIMiHICTpamiii  momo
BUKOPUCTAHHS 3eMeJIb, 1[0 CTBOPIOE YMOBH JIJISl 3JI0BXKUBAHb 1 KOPYIIIIHHUX MPAKTUK [6]. A Takox
eKCIEepPTH BiI3HAYAIOTh MPO COLIaIbHO-EKOHOMIUHI HACIiJKH JUIS BIacHUKiB-pepmepiB: BTpara
BpO’Kal0, JOXO/IiB, HEMOXKJIUBICTh BECTU T'OCIOAAPCHKY AISUIbHICTH YIPOJOBK TPUBAIOTO MEPIOAY
[4].

Boennuii cran cTBOpIO€ CKJIaJHI YMOBU Ui 3a0e3mneueHHs OanaHcy Mik OOOPOHHUMHU
norpebamMu JepKaBH Ta 3aXHUCTOM IPHBATHOI BIACHOCTI, 30KpeMa 3€MENbHOI. 3eMJIs € He JIHIIe
€KOHOMIYHUM pPecypcoMm, a i 0a30BUM €IEMEHTOM CTaOUIbHOCTI CUIbCHKHUX TpoMall, hepMEepChKUX
TOCIIOJIAPCTB Ta I1HBECTUIIMHOTO cepeAoBUIIa. ToMy 3ampoBa/PKEHHS YITKUX, IIBHUIKHX 1 MPO30PHX
npoucayp € KpuTU4HO BAXKJIIMBUM JIJIA 3aXUCTY IIpaB BJ'IaCHI/IKiB 3EMCIIbHUX I[iHHHOK. Tox BaXIMBUM KpPOKOM
Ma€ CTaTh CTBOPEHHS OIEPAaTHBHOTO MeXaHi3My Qikcarlii (akTiB THMYaCOBOI'O BHKOPHCTAaHHS 3e€MeNb i3
myOJIIYHAM peecTpoM TakuxX BUNAJKIB. Lle 703BONHTE 3amobirati He3aKOHHOMY BUKOPHCTAaHHIO PeCypCiB Ta
rapaHTyBaTH BiJHOBJICHHS IpaB IICJs 3aBEPIICHHS BOEHHOTO cTaHy. Jl0AaTKOBO HEOOXIIHO BIPOBAIUTH
MPO30Py CHCTEMY OIlIHKMA 30MTKIB i KOMIIEHcAIlliid, mo 3a0e3MeynTh MIBUAKE BiAIIKOMYBaHHS BTpaT Ta
SMCHIINUTDb PU3UKHU IJIL BJIACHHUKIB.

3abe3neueHHs cTabiIbHOCTI €JIEKTPOHHOTO JEPIKaBHOTO 3€MENBHOTO KaJlacTpy, BIAKPUTHIA JOCTYI JI0
iHpopMallii Ui YNOBHOBKEHHX OpraHiB Ta INJBUIICHHS IPO30POCTi pillleHb BiHCHKOBO-IIMBUTBHHX
aJMIHICTpaIliii CIPUATHME BiJHOBJIICHHIO TOBIpH JIO JEpXKaBHUX 1HCTUTYTIB. MoOuUIBbHI rpymu 3 Qikcarii
IIOIMKOIXCHb i HaJdaHHA HpaBOBOI JAOIIOMOT'Y 1aAyTh 3MOr'y OII€paTUBHO 36I/IpaTI/I JOKa3u Ta HiZ[TpI/IMyBaTI/I
IPOMAJISH y 3aXUCTI iXHIX MpaB.

VY cykymnHOCTI 111 3axoau (OPMYIOTh CHCTEMHHM MIIX1A 0 3aXUCTy 3€MEeJIbHOI BJIACHOCTI B
yMoBax BifiHM. BoHM He mnumIe MiHIMI3ylOTh PU3UKU 3JIOBKMBaHb 1 COLIaJbHY Hampyry, a i
3aKJIaaf0Th OCHOBY JJIS IIBUJIKOTO €KOHOMIYHOTO BITHOBJICHHS ITIiCJISI 3aBEPIIIEHHS BOEHHOTO CTaHy,
CHPUSIOYN 30€pEeKEHHIO PECYpCiB, TPABOBOI BU3HAUYEHOCTI Ta EKOHOMIYHOI CTIHKOCTI KpaiHH.
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ooyenm Kageopu npagocyoos Haguanbno-naykooeo incmumymy YRpasiinHa, mexHoao2it ma
npasosux nayk Hayionanbnoco mpancnopmuozo yHisepcumeny

SK HOHATTS «MAJTO3HAYHOCTD» Y HUBIJIBHOMY HHPOLECYAJIBHOMY
KOJEKCI YKPAIHM 3HEIIHIOE€ CYCIIIVIBHE CIIPUUHATTSA IIJIIOBY

CrnoBa — 11e He IpocTo Halip 3BYKiB, a MOTY)KHUH IHCTPYMEHT, 10 (OPMYy€E HaIlle MUCICHHS,
eMollii, MOBEIIHKY Ta B3aEMOJiI0 31 CBiTOM. MoBa, SIKY MU BHKOPUCTOBYEMO, (opmye Haiie
MUCIICHHS 1 CTaBIeHHs 110 cBiTy. ClIOBa, SIKi MM 9y€MO Ta BUMOBIIIEMO, MOXKYTh BIUITMBATH Ha Halli
MepEKOHAHHS, IIIHHOCTI Ta MOPaJIbHI 3aCa/IH.

OTxe, MOBa — BIUTUBAE HA (OPMYBAHHS CBIJIOTIIATY JIFOWHHY, il OBEIIHKY.

Awmepukanceki MoBo3HaBIl Exsapa Cemip ta benmkamia Bopd B 1930-x pokax pospobuinu
KOHIICTILIIFO — «TiI0Te3a JIIHIBICTUYHOI BiTHOCHOCTI», 3a SIKOIO CTPYKTYpa MOBH BU3HAYa€ MHUCIICHHS
1 croci0 mi3HaHHS peajbHOCTI. 3a iX TifnoTe3010, JIIIU, Ki TOBOPATH PI3HUMU MOBaMU, IO-Pi3HOMY
CIIPUIMAIOTh CBIT 1 IO-Pi3HOMY MHCJIISITH [1].

Haire 3ak0HOAAaBCTBO CKJIAZA€ETHCS 31 CIIiB, @ TOMY BOHO Mae 0Oa3zyBaTHCS Ha JIEKCUYHOMY
3HA4YCHHI YKpaiHCBKUX CIIiB, a He Ha (OpMaIbHOMY IMEPEeKJIadi CIiB iHO3EMHHX MOB, JICKCHUHE
3HA4YeHHs SKHX CYTTEBO BIJIPI3HAETBCA. AJPKE, ClIoBa — 1€ HE MPOCTO CIOCIO Omucy CBITY, a U
IHCTPYMEHT, KUl aKTUBHO (DOpMYy€e Hallle CIPUMHSTTS pealbHOCT1, MUCIICHHS Ta MOBeAIHKY. MoBa,
SIKOIO MU TOBOPUMO, BIUIMBAE HA T€, IK MU IyMaeMO 1 6a4lMO CBIT.

MoBoO3HaBII Ha peaJpHUX MPHUKIAJaX JEMOHCTPYIOTh BIUIMB CIIIB Ha OaueHHS CBITY Ha
MPUKIIAAAX PO3YMIHHS PI3HUMH HapOAaMHU KOJILOPIB Ta IPOCTOPY.

BueHi KOHCTaTyloTh, IO y PI3HUX MOBaxX ICHYIOTh PI3HI crnocoOu Kiacuikamii KolbOpiB.
Hanpuknan, B aHrmiiChKiIA MOBI € OZIHE CJIOBO Ha CHHIN KOJip, TOAI K B YKpPaiHCBKIH — € OKpeMi
CJIOBA: CHHIM (TEMHO-CHHIN), OnakuTHUMA. J[OCHIPKEHHS TOKa3yloTh, 110 HOCIi MOB, SIKI MaloTh
OlIbIIIe CIIIB JJIs TO3HAYEHHS BIATIHKIB, Kpallle pO3pi3HSIOTh i BIATIHKH.

Jleski MOBH, HampuKial, MOBa OJHOTO 3 IUIEMEH B ABCTpaiii, BUKOPUCTOBYIOTH IS
IIPOCTOPOBOI Opi€HTALlli HE BITHOCHI MOHATTS («IIPABOPYY», «IIBOPYY»), a AOCONIOTHI («HA MIBHIY,
«Ha miBJIeHbY). Lle 3MyIIye HOCIIB MOBU MOCTIHHO YCBIJJOMJIIOBATH CBOE PO3TAIIyBaHHS BITHOCHO
CTODIH CBITY 1 pOpMYy€e yHIKanbHe Oa4eHHs IPOCTOPY.

CrnoBa € He MPOCTO MAaCHBHUM BiJJOOPaKEHHAM PEAbHOCTI, 1€ aKTUBHUI 1HCTPYMEHT, 11O
¢dopmye peanbHICTh B HamIiii cBiomMocTi. BoHM BIUIMBaIOTh Ha Hal(yHIAMEHTAJIBHIII ACIEKTH
CHPUMHATTS — BI1J] KOJIbOPY Ta MPOCTOPY JI0 EMOLIi} Ta COI[IaIbHUX BIAHOCHH.

OnuH 3 MPUKIIAAIB PI3HOTO JIEKCHYHOTO 3HAYEHHS CJIiB B aMEPUKAHCHKOMY Ta YKPaiHCBKOMY
CYIAOYHHCTBI — I1€ «OITiKa HaJl JTUTHHOIOY.

B HamioHasibHOMY 3aKOHO/IaBCTBI IIeH TEPMiH 3aCTOCOBYETHCS JIMIIIE J0 MPABOBIIHOCHH, IO
CTOCYIOTHCS JIITEH CHPIT Ta JAiTeH, M030aBICHNX 0aThKIBCHKOTO MIKITyBaHHSI.

Tax, BiamoBiHO 210 CcT. 55 [{UBUIbHOTO KOAEKCY YKpaiHU BU3HAUCHO, IO OITiKa Ta MIKITYBaHHS
BCTaHOBIIIOIOTHCS 3 METOI0 3a0e3MeUYeHHs] 0COOUCTUX HEMAaHOBUX 1 MailHOBUX IpaB Ta 1HTEPECIB
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MAaJIOJIITHIX, HEMOBHOJITHIX 0Ci0, a TaK0X MOBHOJITHIX 0Ci0, SIKi 32 CTAHOM 37I0pPOB'St HE MOXYTh
CaMOCTINHO 3/1CHIOBATH CBOI IIpaBa 1 BUKOHYBAaTH O0OOB'SI3KH.

B crarTsax 58 Ta 59 L{uBinbHOTO KOoeKCy YKpaiHU 3a3HAYAETHCS, IO OMiKa BCTAHOBIIOETHCS
HaJ, MaJOJITHIMH 0c00aMH, sSKi € cUpoTamMH abo mo30aBieHI OaThKIBCHKOTO ITIKJIYBAaHHS, Ta
¢izuyaMMu  ocobamu, sKi BU3HAHI Hemie3gaTHUMH. [liKiyBaHHS BCTAHOBIIOETHCS — HaJ
HETIOBHOJIITHIMUA 0co0aMu, SKi € cuporamMu abo 1o030aBiieHi OaThKIBCHKOTO IMKJIyBaHHS, Ta
¢biznyaMME 0co0aMH, IUBLIBHA J11€3JATHICTD SIKUX OOMEKEHA.

VY BIAMOBIAHOCTI 10 HOPM HAIIOHAJBHOTO 3aKOHOJABCTBA «OINKAa HAaJ JTUTHHOI» HE
CTOCY€ETHCS TTPABOBITHOCUH MiK OaThKaMHU IIIO/I0 X YYacCTi B )KUTTI CBOET TUTUHHU.

B anrmiiicekiii mMoBi «child custody» mnepeknagaeTbCsi SK «OIMiKa HaJ JIATHHOIOY», 1
3aCTOCOBYETHCS CaMe JI0 IPABOBIAHOCHH MK OaTbKaMu 111010 PO3MOALTY iX y4acTi B KHUTTI IUTHHH.

To6T0 3a cBOIM 3HAYEHHSIM 1Ii BUpPa3d MAIOTh aOCOIIOTHO Pi3HE 3MICTOBHE HAIOBHEHHS, 110
MIATBEPIKYE «TIMOTE3H JIHTBICTUYHOI BIITHOCHOCTI» MOBHO3HABIIIB.

He MeHm 3HauymuM € BHKOPHCTAaHHS TEpMiHY «Majlo3HauHi copaBu» B LluBinbHOMY
nporecyabHOMY KOAEKCI YKpaiHW, SKHi, 30KpeMa, 3aCTOCOBYETHCS 1O MOPSAKY pO3TIsny 1
BHPIIICHHS CIIPaB PO PO3ipBaHHS MLTIO0Y.

3akoHonaBens B LMBUTBHOMY mpoIecyanbHOMY KOACKCI YKpaiHu B crarTi 19 3a3HauuB
HaCTYIIHE:

Jis uineit mporo Kopekcy Malo3HaYHUMHE CIIpaBaMU €, 30KpeMa, :

...3) crpaBu MpoO CTATHEHHS allIMEHTIB, 30UIBIICHHS Ta 3MEHIICHHS X PO3Mipy, MPUITUHEHHS
CTSATHEHHS aJlIMEHTIB, OTUIATY JOAATKOBUX BUTPAT HA TUTHHY, 1HIEKCAIIII0 aTIMEHTIB, 3MiHY CITIOCOOY
iX CTATHEHHS, SKILO TaKi BUMOI'M HE IOB’sI3aHi 13 BCTAHOBJECHHSAM YU OCHOPIOBAaHHIM OaTbKiBCTBA
(MaTepuHCTBA);

4) cripaBu PO po3ipBaHHs HLTIO0Y [2].

SIK TpaBHUKM MH PO3YMIEMO, IO 3aKOHOJABEIlb, BUKOPHCTOBYIOUM TEPMIiH «MaJO3HAYHI
CIpaBU» JI0 CTIPaB PO po3ipBaHHs HLTIO0Y, MaB Ha yBa31 pO3TJIsi 1 BUPIIICHHs JaHO1 KaTeropii crpan
B CIIPOIIIEHOMY HOPSIIKY.

[Ipore nmns cycminbeTBa 1ie Mae aOCONIOTHO 1HIIUN e(ekT, 60 CIIOBO «Malo3HAYHE» Mae
HACTYIIHI JIKCHYHI 3HAUCHHS: «HEBEIMKHUI 32 3HAUCHHSM, HECYTTEBHIT, He3HAUHUITY. oro nexcuune
3HA4YeHHs TMOACHIOE, 110 pid abo [Jif He Mae BenuKoro BrMBY. CHHOHIMaMHM [0 CJIOBa
«MaJIO3HAYHUIY € APi0'I3KOBUM, NPiOHUHN, MATIOBAKHU, MAJIOICTOTHUH, HE3HAYHUH.

Yitko chopMoOBaHE JIEKCHUYHE 3HAYEHHS CJIOBA «MAJO3HAUYHUI» B CYCHUJIBCTBI NMPHU3BENO 3
4acoM JI0 pO3yMiHHS IITI00Y K YOrOCh HE3HAUYHOT0, HELIHHOT O, JIp10’A3K0BOTO.

3MIHMJIOCH 1 CTaBJIEHHS CYIiB /10 CIpaB IpO po3ipBaHHS HUOO0Y. BinbmiicTs 31 cnpaB mpo
PO3ipBaHHS NUTIO0Y PO3TISAAIOTHCS 0€3 BUKIIMKY CTOPIH B CY/I0OBE 3aCiIaHHs Ha MiCTaBl MUChbMOBUX
JOKYMEHTIB. 3 TpollecyallbHOI TOYKM 30py BKa3aHa KaTeropis cIpaB IIHCHO Mae HECKJIaJHUMN
IpeIMeT JOKa3yBaHHs, ajieé CHPOIIEHY MPOLEAYpY BUpIIIEHHS CIpaB PO pO3IpBaHHS LU0y
JIIOZIMHA TPAKTYeE sIK OalyXiCTh Aep’KaBu J10 LUTIO0Y.

ITpu ananizi [locranoBu Ilnenymy BCVY 21.12.2007 N 11 «IIpo mpakTuKy 3acTOCYBaHHS
CyJaMH{ 3aKOHOJIABCTBA MPH PO3IJIs/L CIPaB MpO MPaBO Ha HUIOO, po3ipBaHHs HUTIO0Y, BUSHAHHS
HWOT0 HEJIWCHUM Ta MO/ CIIUTLHOTO MaifHa MOAPYXOKsi», B 1. 10 3a3HaYanoch HaCTyITHE:

«IIporonomena Koncrurymiero Ykpainu oxopoHa ciM'i JAepikaBoro IOJiArae, 30Kpema, B
TOMY, II0 LUTIOO0 MOe OyTH PO31pBaHO B CY/IOBOMY MOPSAKY JIMILE 32 YMOBH, SIKIIO BCTAHOBJIEHO,
110 MOAAJIbIIE CIIJIbHE JKUTTS TMOAPYAOKS 1 30epekeHHs U000y CylepeuynTHMe IHTepecaM 0JTHOTO
3 HUX YM 1HTepecaM ix JiTed. I3 miero MeToro cyau MOBUHHI YHUKAaTH (opMani3My MHpU BUPIMICHHI
MI030BiB PO PO3ipBaHHA HUTIO0Y, MOBHO Ta BCEOIYHO 3'1COBYBaTH (DaKTUUHI B3aEMUHU TOPYAIKS,
JIICHI MPUYMHY T030BY MPO PO3ipBaHHS NUIO0Y, BPaxOBYBATH HASBHICTh MAJOJITHBOI JUTHHH,
JUTUHU-IHBAJa Ta 1HIII OOCTaBHMHM JKUTTS MOJAPYXOKS, 3a0e3MeuyBaTH y4yacTb y CYJAOBOMY
3aciJlaHHi, SK MPaBUII0, 000X CTOPiH, BYKUBATH 3aX0/IIB 1O MPUMHUPEHHS HOJIPYAOKS.

Ilepenbauene u. 1 ct. 111 CK BXHUTTS cyloM 3aX0AiB IIOJO0 NMPUMHUPEHHS TOAPYAOKS
3aCTOCOBYETHCS y BUTIAJIKY BiJICYTHOCTI 3TOJIM OJTHOTO 3 HUX Ha PO3ipBaHHs NUTIO0Y 3a 1HIIIaTUBOIO
oJHi€T 31 cTOpiH a0 cyny y hopMi BiIKIaieHHs PO3IIISAY CIIPaBH CIIyXaHHSIM Ta HAJaHHS CTOPOHAM
CTpoKy Ha mnpumupeHHs. CynaM CItiJi BAKOPUCTOBYBATH HaJlaHy 3aKOHOM MOJKIJIMBICTH BiJKJIACTH
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PO3IJISII CIIPaBH ISl IPUMHUPEHHS MOAPYAOKS, OCOOJIMBO 3a HASBHOCTI HEMOBHOMITHIX 1iTei» [3].

OTxe, HE TUBISTYNCH HA HECKIIQAHWUU MPEAMET JTOKa3yBaHHS, CYAH, BPaXOBYIOUHW 3aBJIaHHS
CIMEHHOT0 3aKOHO/IaBCTBA, HATOJIONIYBAJIN Ha YHUKHEHHI (OpMaii3My MpHU PO3MIIAi 1 BUPIIIEHHS
CIIpaB MPO PO3ipBaHHSI NUTIO0Y, PO3YMIIOYH CBOIO POJIb Y 3MIIIHEHHI CiM 1 SIK COIiaIbHOTO IHCTUTYTY.

Tepmin «mano3HauHay BiTHOCUTHCS JI0 OIL[IHOYHUX CYIXKEHb, 1 BPAXOBYIOUH MOTO JIEKCUYHE
3HAYCHHST B CYCIUIBCTBI, BHUCIIB «CIPaBH MpPO pO3ipBaHHSA IUIIOOY € MaJO3HAYHHMU» €
HENPUIHATHAM 1 HEKOPEKTHUM, Ma€ HETaTUBHI HACTIKM JJIS CYCIJIbCTBA, a/DKE IiIPUBAE MOBary
JI0 TIUTI00Y B CYCITUIBCTBI, ITHOPYE COIIaIbHY Ta OCOOMCTY 3HAUYINICTh IUIIO0Y, Ta HACHIJIKIB HOTO
pO3ipBaHHS.

3akoHONIABEeIlb MAa€ ONEpyBaTH HE OIIIHOYHUMH CY/DKCHHSMH B 3aKOHOIABCTBi, a
BUKOPHUCTOBYBAaTH HEHTpabHy Ta TOUYHY TEPMIHOJIOTIIO, SIKa BiJINOBIIAa€ CyTi MPABOBIAHOCHH.

[0 Bimirpae BaXJIWMBY POJIb Y CYCHUIBCTBI, BUCTYMAIOYU K COIliaIbHUN IHCTHTYT, IO
BITOPSZIKOBYE CTOCYHKH, 3aXHIIA€ TIPaBa Ta CTBOPIOE OCHOBY JUIsA CIM'.

CiM’st K OCHOBHHMIH €JEMEHT CYCHUIbCTBA OyJia 1 3aJMIIAEThCS OEPETMHEI0 JIIOJCHKUX
LIHHOCTEH, KyIbTYpH Ta ICTOPUYHOI CIIaJJKOEMHOCT] TTOKOJIiHb, YAHHUKOM CTa0UIBHOCTI 1 PO3BUTKY.
3aBasKku ciM’1 MIIHIE 1 PO3BUBAETHCS JIepKaBa, 3pocTae 100poOyT HApOTy.

Jlnist IpaBHUKIB, 3 TOYKH 30py MPEAMETY CHOpY, MPeAMETY AO0Ka3yBaHHs, BKa3aHi CIIPaBH 3a
MPOIIEIYPOIO, HAIIEBHO, € HECKJIAJHUMHU, alle CIPaBU 3 CIMEHHHMX MPAaBOBIIHOCHH 3aBXIU MalOTh
EMOIIITHMI eNIEMEHT, KM CYTTEBO YCKIIQIHIOE PO3IJIA] i BHpINICHHs Takux cnpaB. Came ToMmy,
BPaxOBYIOYH MTPUHIIUIIK BEPXOBEHCTBA IPaBa, BU3HAYCHOCTI Ta MPONOPIIHHOCTI, 3aKOHOIaBEIlb Ma€e
(dbopMyBaTH 3aKOHOJABCTBO TaKUM YHHOM, IIO0 KOKHA JIIOAMHA B JIHCHOCTI BiIdyBajia CBOIO
LIHHICT B CYCI1JIbCTBI, T2 BaXJIUBICTh CIMEHHUX 1HCTUTYIIIH.

Jimepamypa:

1. Ilerpo Henucko. dinocodepka peIHTepIIpHUTALLIS rinoresu Cemipa-Bopda
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Bopda.pdf.

2. wuBinpHui npouecyanbHuit koneke Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/1618-
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3. [locranoBa Ilnenymy BepxoBuoro Cyany VYkpainu «IIpo mnpakTuky 3acTOCyBaHHsS CyJaaMHu
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CEKIIA 3. TOCIIOJAPCBKE TA TPAHCIIOPTHE ITPABO. MIZKHAPO/IHE ITPABO

Amenvuenko Jlonima €ezeniena

Cmyoenmxka 2 kypcy cneyianvnocmi 262 Ilpasooxoponna OisibHicmo
Hasuanvno-naykoeozo incmumymy ynpaeninHs, mexHoa02it ma npagoeux HayK
Hayionanvnoco mpancnopmuoeo ynieepcumemy, m. Kuis

Haykoeui kepienux: Ilooonan KOnia Onekcanopiena

KaHOuoam 1opuouyHUx Hayk,

ooyenm Kageopu 20cno0apcbko2o ma mpancnopmHo2o npasa

Hasuanvno-nayxoeozo incmumymy ynpaeninHs, mexHono2iu ma npagosux nayk Hayionanvrnozo
mpancnopmuo2o yHigepcumemy, m. Kuig

TAPMOHI3ALISA HOPM AHTUMOHOIIOJIbHOT'O 3AKOHOJJABCTBA YKPAIHU 3
ITPABOM €C: BUKJ/IUKU TA IIEPCIIEKTUBHU BITPOBA /I’KEHHA

[Ipomec rapmoHi3amii 3aKOHOJABCTBA € HEBIJ €MHOI0 YAaCTMHOIO IHTerpamii KpaiH a0
MDKHapoOAHMX OO0’€lHaHb, Takux sk €Bponeiicbkuii Coro3. Jns YkpaiHu, sika mparHe cratu
MmoBHOMpaBHUM wieHoM €C, rapMoHi3aiis HaI[lOHAJLHOTO 3aKOHOJABCTBA 3 €BPONCHCHKUMU
CTaHJapTaMHU Ta HOPMAaMH € KJIIOYOBHUM €TanoM Ha Iuisixy 1o miei metu. [leperoBopu mpo BCTyn
VYkpainu g0 €C BUMararoTh TJTMOOKOTO aHaNi3y Ta ajamnTallii 3aKOHOJaBCTBa B pi3HUX cdepax,
BKIIIOUAIOYU €KOHOMIKY, MPaBOCY/Isl, 3aXUCT MpaB JIOAUHH Ta €KOJIOTIIO.

["apMmoHi3allisi 3aKOHOIaBCTBA — 1€ CKJIAIHUH 1 OaraTorpaHHU MPOIIEC, SIKUH TiepeadoaJdae He
TUTBKU TEXHIYHY aJanTallilo HOPMaTUBHO-TIPABOBUX aKTiB, ajie i TTMO0Ke PO3YMIHHS Ta IHTETPaLlilo
MPUHIUIIB 1 MIHHOCTEH, Ha SKUX IPYHTYEThCS €Bporeiichke mpaBo. Lleil mporec Bumarae TicHOT
CHiBIpami MiX JAepKaBHUMH 1HCTUTYIISIMH, €KCIIEpTaMH, TPOMAJSHCHKMM CYCHUIbCTBOM Ta
MDKHApOIHUMU TTapTHEpaMu.[1]

3 2020 poxy B YkpaiHi TpuBae pedopma yKpaiHCHKOTO 3aKOHOJABCTBa y cdepi 3axucry
€KOHOMIYHOI KOHKYPEHIIii, OJHUM 13 KIFOYOBHX €JIEMEHTIB SKOi JJisi €BPOINEHCHKHUX MMAPTHEPIB €
BIIpoBa/KeHHsI MyHKTiB Pernmamenty Paau (€C) Nel139/2004 miomo KOHTPOMIO 32 3MUTTAM. AKTYalbHICTbh
MMUTaHHS BaYKKO 3aIepeurTH, ajpKe camMe 3 HUM HalJacTillle CTUKAIOTHCS 1HO3EMHI KOMIIaHii, 3aXOAs9u 3
MacIITaOHUMU iHBECTULISIMU B YKpaiHy.

AHTUMOHOTIOIBHUN KOMITET YKpalHU IIUPOKO 3aCTOCOBYE €BPOINEUCHKHI JOCBI Ta (POpPMyE HOBY
SKICHY TMpPaKTUKy pEryJIOBaHHS PHHKIB, 30KpeMa i B YacTHHI MiHiMi3amii MOHOMOJBHOTO BIUIMBY Ta
NOMSIKIICHHSI PU3HKIB KOHIICHTPALIil.

€Bporneiichbki OpraHy 3 MUTaHb KOHKypeHIii Ta €Bponelickka koMicist (€K), sk TonoBHMIA perynsarop
€C, BOJIOIIIOTH JOCUTH IIMUPOKMMHU TMOBHOBaXEHHsMU. [Ipore, KpiM TpaauiidiHuX (YHKIIH — TakuX sK
PO3IJIsiA 3a51B 1 CIIpaB, HaJaHHS 03BOJIIB, BAHECCHHSI 3a00pOH, BUCHOBKIB, PIllICHb Ta HAKa3iB — BOHH I0YaJIH
3aCTOCOBYBATH i HOBI, OiIbII iHHOBALINHI MiAX0au. OIXHUM 13 TAKUX MOPIBHSHO HOBUX IHCTPYMEHTIB Y IXHil
JiSUTBHOCTI CTaI0 BUKOPUCTAHHS MEXaHI3My peMe/Iic.

Pemenic — 11e 3000B's13aHHS 200 OOMEKEHHS, SIKi CTOpOHH OepyTh Ha cebe JAOOpOBLIBHO abo sKi
HAKJIaIal0ThCsl aHTHUMOHOTIOJIBHUM OPraHOM JUIsl YCYHEHHS! PU3HKIB y cepi KOHKypeHiii.[2]

B VYkpaini 32 3aXUCT €KOHOMIYHOT KOHKYpEHIIii BiAMOBifa€ AHTUMOHOTONBHUI KOMITET YKpaiHH —
JIepKaBHUIM opraH 3i cremianbHuM cratycoM. Cepen ocHOBHUX 3aBiaaHb AMKY — KOHTposb 1 3axucT
KOHKYPEHIIii, a TAKOXK 3aro0iraHHst Ta MpUITMHEHHS TOPYIIeHb Y il cdepi.

[octymoBa rapMoHi3allisi KOHKYPEHTHOTO 3aKOHOJaBcTBa YKpainu 3 Hopmamu €C Hazmana KomiteTy
HIMPIII JUCKPeiliHI ToBHOBaXkeHHs. [{e miaBUImiIo Horo aBTOHOMHICTh y IPUUAHSTTI PillleHb, BIUIMHYJIO Ha
NPAKTUKY PO3IJSIAY CHOpaB i CIOPUSUIO BIPOBADKEHHIO ATBTEPHATHMBHUX MIAXOIB JI0 PETYITIOBAHHS
PUHKOBOT MMOBEIHKHY.

[Tlin wac posrmsanmy cnpaB AMKY 3actocoBye Ti pemenic, siki HalKpaiie BiAMOBITAIOThH
KOHKpETHIM cuTyalii Ta ocoOiauBOCTSAM pUHKY. OIiHIOIOYM NPHPOJYy AHTUKOHKYPEHTHUX JiH,
Komirter oGupae 3axonu, 110 CHPUSAIOTH BIIHOBJICHHIO CIPABEIMBOI KOHKYPEHIII] 3 ypaXyBaHHSIM
crienn(iku KOXKHOI CIIPaBU Ta MOTEHIIHHUX PU3HUKIB.

[Toxa30BMM MpUKIIAJA0M 3aCTOCYBaHHSI PEMEIC cTaja CIpaBa I10A0 NMpUAOaHHS MaiHOBOTO
koMmiuiekcy «llonTtaBa-3epHO», po3TamoBaHoro Ha Teputopii mopty «YopHomopcbk». AMKY
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BUSIBUB IMOTSHLIHHUHI PU3MK MOXIJIMBOTO HETATUBHOTO BIUIMBY Ha PUHOK JIOT1ICTUKU POCIMHHUX OJiM,
30KpeMa Tij] 9ac iX mepeBaHTaXXCHHS B IIbOMY MOPTY. 3 METOIO MiHiMIi3arlil Takoro pusuky Komirer
3000B’s13aB 3amo0iratu Oe3miCTaBHUM BiIMOBaM y HaJaHHI IMOCIYT 3 MEPEBAHTAKEHHS POCIMHHUX
OJIIH 1HIIIMM YYacCHHKaM pUHKY, He ToB’si3aHuM 13 TOB «IlonraBa-3epHo».

OTxe, BOPOBAKCHHS HAWKpAIIUX €BPONEHCHKUX TPAKTUK Yy cdepi KOHKYPEHTHOTO
PEryNIOBaHHS CIpHSE 1HTErpauii pi3HUX PUHKOBUX CTPYKTYp, 3aJIy4€HHIO BEJIHMKOro Oi3HEeCy Ta
KOMIIaHii, sKi BXKE€ 3aCTOCOBYIOTH CYYacHI MiAXOAHM JO YIPABIiHHS, a TaKOX BHKOPHUCTOBYIOTH
IHHOBAIIIIHI, €KOJIOT1YHO O€3IeYH1 Ta TEXHOJIOTIYHO PO3BUHEHI PIIlICHHS.

Takum YMHOM, TOCHIIOBHA poOOTa 3 MOHITOPHHTY PHHKIB Ta BIPOBADKCHHS HaHKpalux
€BPOIEHCHKUX TPAKTUK 1 moiituk naroTh AMKY 3mory amantyBatu iX 10 0OCOOJHMBOCTEH
YKpaiHCBKOTO Oi3HEC-CepeI0BHIIA, 3aCTOCOBYIOUN THYUKI i €()eKTHBHI IHCTPYMEHTH PETYITIOBaHHS.
VY miacymky 1e crpusie GopMyBaHHIO MPO30PUX 1 CIPaBEUVIMBUX YMOB KOHKYpPEHLIi, CTUMYIIIOE
PO3BHUTOK PUHKIB, 3Ty4€HHS IHBECTHUIIIH 1, 3pEIITOI0, 3MIITHIOE EKOHOMIKY Y KpaiHH.

Jimepamypa:
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bizyn Anacmacia Pycnanisna,

cmyoenmka 3-20 Kypcy,

Hasuanvno-nayxo6o2o incmumymy ynpaeninHs,
mexHnonoziu ma npagoeux Hayk HTY

M.Kuis

Ilooonan KOnia Onexcanopiena,

Kanouoam ropuouunux nayx,

doyeHm Kageopu 20cno0apcbKko2o0 ma mpaHCnopmHo20 npasa
Hasuanvno-nayxkoeozo incmumymy ynpaeuinms,

mexHonoziu ma npagosux Hayk HTY

MPABOBI ITIPOBJIEMU BAHKPYTCTBA NIJAINIPUEMCTB Y BOEHHUH TA
HICJIABOEHHUN MTEPION

VY nepion 30poifHOT arpecii pociiickkoi deeparrii ekoHOMIYHA CTa0IBHICTh YKpaiHU 3a3Haja
CYTTEBUX BTpaT, M0 OE3MOCEPEAHHO BIUIMHYJIO Ha ISIBHICTH MiJMPHUEMCTB. 3HAYHA KITBKIiCTh
cy0’€KTIB TOCIIOAAPIOBAHHS BTpAaTHJIa aKTHBH, TIEPCOHAJ, TOKYMEHTOOOIT, a 1HOAI — MOXKJIUBICTD
3MIMCHIOBATH TOCHOJAPCHKY MisTbHICTh. lle akTyamizyBajao MHTaHHS TPAaBOBOTO PErYITIOBAHHS
nporeayp 6aHKpyTCTBa B YMOBAax BIWHU Ta Mmicis 11 3aBepiieHHs. Sk 3a3Hadae Bepxosuuii Cyn mifg
gac OoioBHX [iif YacTWHA TOCIOMAPCHKUX CY/IB OMUHWIACA HAa OKYMOBAHHMX TEPUTOPISX, IO
MIPU3BENIO JI0 3MIHH TEPUTOPIAIbHOI FOPUCIUKIIIT CITPaB 1 YCKIIATHUIIO TOCTYII 10 TipaBocyas. [1, c.
2-4] Kpim Toro, BiifHa CIpUYMHIIIA YUCIICHHI BUTIQJKH MPOITYCKY MPOLIECYATbHUX CTPOKIB Y 3B’ SI3KY
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3 eBaKyalli€lo, BTPATOIO JOKYMEHTIB Ta HEMOXJIMBICTIO IOJATH 3asiBU BYacHO [1, c. 5].

Bomnouac Kongexkc Ykpaiau 3 nporeayp 6ankpyrcTBa [2, c. 12] He nepeadadae crneriaibHuX
MEXaHi3MiB TOHOBJICHHS TAaKUX CTPOKIB Uepe3 BOEHHI JIii, 110 CTBOPIOE PU3HMKH JUIS KPEIUTOPIB 1
OOp)KHHKIB, 30KpeMa y BH3HAHHI TrpOIIOBUX BHMOr. OcOOJIMBO CKIQMHUM € THTAaHHSA I0J0 MaitHa
iIIPUEMCTB, PO3TAIIIOBAHOTO HAa TUMYAaCOBO OKYIIOBaHHMX TepuTOpisix. BepxoBuuit Cyn Harosoliye, mio
(hopMabHO BOHO BXOJIUTH JIO0 CKIIAAY JIiKBimamiiHOi MacH, aie Horo (pakTruyHa peanizamis € HEeMOXKIHBOO [ 1,
c. 7]. Y Takux BWNajKax CyIH 3aCTOCOBYIOTh MiJXiJl «yMOBHOTO BKJIFOUCHHS», OYiKYIOUU BiJIHOBJICHHS
KOHTpOII0 Hax Tepuropiero. Ille oHi€0 cepiio3HOK MPOOIEMOI0 € BHUILIATA BHHATOPOIH apOiTpaKHOMY
KepyIUoMY Y clipaBax, /Ie aKTHBH BiJICyTHI a00 HempocTymHi. 3rigHo 3 mpaktukoio Bepxosroro Cyny [1, c. 8—
9], v Takux BUNaJKax BHHArOpoJa MOKe OyTH TMOKJIaJeHa Ha KPEOUTOPIiB MPOMOPIIHHO iX BHMOTaMm, IO,
OJIHAK, He BUpilIye mpobieMu MOTHBAIT (axiBIliB OpaTH y4acTh y CpaBax Mpo OAaHKPYTCTBO ITi1 Yac
BilfHH.

OxkpeMy yBary ciiJ NpUIIIUTH BUKOHAHHIO CYJOBHUX PIIlICHb: Yepe3 BIJACYTHICTh OpraHiB
Jlep>kaBHOT BUKOHABYO1 CTyKOM Ha OKYIOBAHUX TEPUTOPISX peai3aiis CyJJOBUX aKTiB € MPAKTUYHO
HemoxuBoro [1, ¢. 10]. Takum ymHOM, cydacHa cUcTeMa OaHKPYTCTBAa HE BPaXOBYE BOEHHHX
pusuKiB 1 motpeOye amantarii. Jlyis BHpIMICHHS 3a3HAYE€HUX MPOOJIEM AOLITBHO 3ampOBAIUTH
CTICIIAbHUN «BOEHHUI PEKUM MPOLEAYp OaHKPYTCTBay, KKl 01 mependayaB aBTOMATUYHE MPOIOBKCHHSI
CTPOKiB, MOJIMBICTh IUCTAHIIHHOTO MPOBENEHHS 300piB KPEAWTOpIB, a TAaKOXK THUMYACOBE 3yITHMHEHHS
HapaxyBaHHA MTpapHUX CaHKIIN y mepio Ail BoeHHOTO cTaHy. KpiM TOro, BaXKITMBO CTBOPUTH JAEP>KaBHUN
KOMIIeHcaliiHuil oHm, i3 sikoro 3fiiicHIOBanack OW oOruiaTa mpami apOiTpaKHUX KEPYHUMX y BUMAAKax
BIJICYTHOCTi aKTHBIB OOp:KHHKa. BapTo Takok po3poOWUTH HiTKMK MeXaHi3M BKIIOYEHHS /0 JIKBiTAIiiHOI
MacH MaifHa Ha OKYTIOBaHHX TEPUTOPISX 13 HOr0 MOAABIIIO0 pealTizalli€ro Mmicisl IeOoKymallii abo yepes ToBipUi
MpaBoBi iHCTpyMeHTH [2, . 23]. JloninbHuM € BHeceHHs 3MiH 0 crarTi 45 Konekcy Ykpainu 3 npouenyp
OankpytcTBa [2, . 27], SIKUMH JO3BOJMTH HMOHOBJCHHS CTPOKY MOAAHHS TPOIIOBHX BHMOI KPEIHMTOPIB Y
BUMAJIKaX, KOJM TIPOIYCK CTaBCS BHACHIJOK OOWOBHX [idd. Y MICISIBOEHHWNA TeEpioJl BapTo
nependadynuTy CHOpOINEHY MpoUeAypy caHamii abo pecTpykTypu3amii OOpriB i3 Jep>KaBHOIO
MIITPUMKOIO, TII0 CIIPUSTAME BiTHOBJICHHIO €KOHOMIYHOT aKTHBHOCTI.

Takum yrHOM, ajanTallis 3aKOHOJABCTBA PO OAHKPYTCTBO O YMOB BIHU Ta MiCISIBOEHHOTO
PO3BUTKY CTaHE BaXJIMBHM YHNHHHUKOM €KOHOMIYHOTO BiJPOKCHHS YKpaiHu.

Jimepamypa:

1. BepxoBuwuii Cya. bankpyrcTBo min yac BiiiHu: npaktuka BepxoBnoro Cyay. Kuis, 2023. URL:
https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/2023 prezent/Pre
zent_Bankr_war_prakt_VS.pdf

2. Konexc VYkpainm 3 mpouenyp OankpyrctBa Ne 2597-19 Big 18.10.2018 p. URL:
https://zakon.rada.gov.ua/laws/show/2597-19#Text

Bimko Onexcanop IOpiiiosuu,

KaHouoam 1opuouyHux Hayx, ooyenm kagheopu I ocnodapcoko2o ma mpancnopmuo20 npasa
Haesuanvno-naykoeo2o incmumymy YnpasiinHs, mexnonio2it ma npagoeux Hayk Hayionanonozo
mpancnompmmuozco Yuieepcumemy, micmo Kuie

Yooeenko Onexcanop KOpiiiosuu,

cmydenm 1 Kypcy macicmpamypu

3a cneyianvricmio DS,

Hasuanvno-nayxosuii incmumym ynpasiinus, mexuono2ii ma npagosux nayk Hayionanonoeo
mpancnompmuozo Yuieepcumemy, micmo Kuis

KOHKYPEHTHA MOJITHKA €C SIK MOJIEJIb 1JIs1 YKPATHU: PET'YJIIOBAHHS
HUPPOBUX PUHKIB I BOPOTBBA 3 MOHOITIOJIISAMUA

Croromni €Bpomneiiceknii Coroz (€C) mocimae onHE 3 MPOBITHUX MICHb y CBITI IIOJ0
€(hEeKTUBHOCTI Ta PO3BUTKY aHTHMOHOIIOJIHHOTO 3aKOHO/IaBCTBA. MlOT0 KOHKYpEHTHA MOJITHKA € HE
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JMILIE IHCTPYMEHTOM 3aXHUCTy BHYTpilmIHboro punky €C, ane i QyHIaMeHTaIbHUM NPHHLIUAIIOM
(hyHKIIIOHYBaHHSI €IMHOTO €KOHOMIYHOTO TIpocTopy B €C.

Hns Vkpainu, sika nepeOyBae Ha LUIAXY €BpOIHTErpauii, TapMOHi3allisi BITYU3HSHOTO
3aKOHOJIaBCTBA B c(epi KoHKypeHIii i3 mpaBoM €C («acquis communautaire») € He GpopMaTbHUM
00OB'AI3KOM, a CTpaTeriyHo HeoOximHicTio. Lle € muisixoMm 10 3amydeHHs B YKpaiHy iHBECTHIIIH,
CTUMYJIFOBaHHS 1HHOBAIlIM Ta 3a0e3MEUeHHs CIpaBeIMBUX YMOB i OizHecy. OcoOamBOrO
3HaueHHs HaOyBae nocBix €C y cdepi perymoBanHs TU(POBUX PUHKIB, I TOMIHYIOTH TJI00ATBHI
TEXHOJIOTIYHI TiraHTH, 37aTHI BIUIMBAaTH Ha KOHKYPEHIII0O B YChOMY CBITi. YKpaiHa, Oymy4u
YaCTUHOIO ITU(POBOTO MPOCTOPY, CTUKAETHCS 3 AHATIOTIYHUMH BUKJIMKAMHU, 1[0 POOUTH €BPONEHCHKI
IIIXOIU 111e OUTBII aKTyaTbHUMHU.

TpanuiiitHo koHKypeHTHA nojiTHKa €C 0a3yeThes MOJI0KEHHSX, 3aKpituieHuX y JloroBopi mpo
¢dbynkmionyBanns €Bporericbkoro Corozy (AIMDPEC) [1], Permamenti Pagu €C Ne 139/2004 Big 20
ciuns 2004 poxy 00 KOHTPOIIO 32 KOHLIEHTPALISIMHI MK HMIANPUEMCTBAMH [2], 30KpeMa TaKHX SIK:

1. 3abopoHa aHTUKOHKYPEHTHUX YTOJl, PIIEHHb 00’€IHaHb CYO €KTIB T'OCIIOJAPIOBAHHS Ta
Y3TO/DKEHHUX MPAKTHK, 10 MOXYTh BIUTMHYTH Ha TOPTIBIIIO MIXK JepKaBaMU-4JICHAMU 1 METOIO abo
HACJI1JIKOM SIKUX € MEPEIIKOKaHHs, OOMEXEeHHs a00 CIIOTBOPEHHSI KOHKYPEHIiT Ha BHYTPILIHBOMY
pusky (ct. 101 ATIDEC). Lle ctocyeTbes Hacammepe ] KapTeliB — TAEMHUX YTOA MK KOHKYPEHTaMH
mpo Qikcarito miH, po3no/ija PUHKIB a00 0OMEXEHHS BUPOOHUIITBA. Takok 3a00pOHSIOTHCS YrOMIH,
10 BEAYTh 10 OOMEXKEHHs KOHKYPEHIii, HaPHUKIIAJ, eKCKIFO3UBHI JUCTPHO'TOTOPCHKI KOHTPAKTH.
SIckpaBUM IPUKIIAIOM € MUTBSAPAHI ITpadu, HakIageH €BpOKOMICi€0 Ha BUPOOHHUKIB BAaHTAKIBOK
(Volvo/Renault, Daimler) 3a CTBOpEHHS KapTeIo.

2. 3abopoHa 3NIOBXKHBaHHS JoMiHytouuM craHoBuiiem (ct. 102 AIIDEC). g Hopma
CTpsSIMOBAaHA HA KOMIIaHii, SIKi MalOTh 3HAYHY PUHKOBY BJIAAy i BAKOPHCTOBYIOTH ii JUIS BUTICHEHHS
KOHKYpPEHTIB a00 eKcrutyaTallii cnokuBayiB. Croid BIIHOCATHCS TaKi MPAKTUKU, K XMKAIBKI L1HHU,
HaB's3yBaHHS HEPIBHHUX JOTOBIPHUX YMOB a00 BifMOBa B yKianeHHI qoroBopy. CrpaBa mpoTu
«Google» (mwtpad moHan 4 mipa €Bpo 3a npedepeniii BiracHoi Android-cuctemu) € KIaCHUHUM
MPUKIIAZIOM OOpOTHOH 31 3I0OBKMBAHHAM JIOMIHYFOUUM CTaHOBHIIIEM.

3. KonTtpouns 3a aepxaBHoro nonomororo (crarti 107-108 JIDPEC). €C cyBopo KOHTPOIIOE
HaI[lOHANBHI CyOCH[ii Ta I1HIIY JOMOMOTY JEp>KaBH KOMIIaHisM, 100 YHUKHYTH BHUKPHUBIICHHS
KOHKYpeHLii Mix kpaiHamu-uneHamuMm €C. [lep:xaBHa gomomora, siky B Oynb-skiii popmi Hamgae
nepxasa-wieH €C abo sIKy HaJIaHO 32 PaXyHOK JEP)KaBHUX PeCypcCiB, MO CIIOTBOPIOE a0 3arpoxye
CIOTBOPUTH KOHKYPEHIII0 BHM3HA€THCS HECYMICHOK 3 BHyTpimHIM puHkoM €C. CyMmicHOIO 3
BHYTpILIHIM puHKOM €C, HalpuKiaa BUSHAETHCA AepKaBHA T0IIOMOTa COIIAJIbHOTO XapaKkTepy, sSKa
Ha/laHa OKPEMHUM CIOXHMBauyaM, KOJIM BOHA HAJA€ThCs 0€3 TUCKpUMIHAI] Ha MiCTaBl MOXOKEHHS
TOBapiB YW Jiep’KaBHA JOMOMOTa JJisl JIKBiAaIii HACTIAKIB CTHUXIMHOTO Jinxa a00 HaI3BUYANHUX
CUTYAIIi}.

4. KonTponb 3a koHueHtpaiieto mianpueMmcts (Pernmament Pagun €C Nel139/2004 Bix 20 ciuns
2004 poky). 3nUTTS Ta MOIJIMHAHHSA, 110 MEPEBUIIYIOTh MEBHI CBITOBI Ta €BpONEWChKI 000poTH,
MaloTh OTPUMYBATH NonepeaAniil 103811 €Bponelicskoi Komicii. Perynstop oliHIoe, 41 He pU3Beie
Taka yroja a0 oOMeKeHHs KOHKYpPEeHIIil Ha BHYTpilIHbOMY puUHKY. Hanpuknan, 3mutts «Siemens Ta
Alstom» 0yno 3a06510K0BaHO camMe yepe3 M0OO0I0BAHHS CTBOPEHHS! MOHOMOJIT Ha pUHKY 3aJ113HUYHOTO
o0agHaHHS.

Bapto Takox 3ragatu i mpocTBopeHHs «EBpornelicbkoi KoHKypeHTHOT Mepexi (ECN)», ska
00’eHaNa HalllOHAJIbHI BiloMcTBa KpaiH-wieHiB €C 1 €BpOKOMICIIO A CHUIBHUX PO3CIiTyBaHb
KapTeiB Ta 3JIOBXHBaHb Yy TpPAaHCKOpIOHHUX crnpaBax [3]. lle 3abe3medye y3ro/KEHICTH Ta
e(eKTHBHICTh 3aCTOCYBaHHs Mpasa 1o Bcbomy €C.

[Ipote cmig 3ayBaxkuTH, 10 CydyacHa KOHKypeHTHa moyituka €C aKTUBHO aJaNnTYyeThCS 0
BUKIIMKIB LU(PPOBOI E€KOHOMIKM, € TpaIulliiiHI MiJXOAM YacTO BHSABISAIOTHCS HEIOCTATHIMH.
KiacuuHi aHTUMOHOIIOJIBHI PO3CIIAYBaHHS MOKYTh TPUBAaTH POKaMU, TOA1 SIK Ha HU(POBUX PUHKAX
CHUTYyallisl 3MIHIOEThCS 3a Micsiii ui TrxkHI. Hapasi y)xe 6araTbMa KOHCTATyeThCs PO MEpeXis Bif
a3y «IHTEPHET-ONTHUMI3MY» Ta J10epaIbHOTO MIAXO0AY 10 a3y «IHTEpPHET-IparMaTU3My» 3 OUIbII
MIPOAKTUBHUM PETYJIIOBAaHHSIM.

KittouoBoro 3akoHOJaBYOIO 1HILIATHBOIO B IIiil cdepl € AkT npo uudposi punku («Digital
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Markets Act (DMA)»), 110 BCTaHOBIIOE CIELiaJIbHI MpaBWia M «KOHTPOJIEPIB PHHKIBY
(gatekeepers) — naitoinpiux nuppoBux miathopm, Takux sk Google, Amazon, Meta, Apple.

DMA 3amnpoBajpkye IpeBeHTHBHI 3000B'13aHHS, HAKITUKIIA:

- 3aboponuty IUIarpopMaM HaJgaBaTH IE€peBary BIACHUM IIOCIYyraM Iepe] HOCIyraMu
KOHKYPEHTIB;

- J103BOJIMTH KOPUCTYBauaM BUJAJISTH HONIEPEHBO BCTAHOBIICH] IPOTPaMu;

- 3abopoHHUTH OJIOKYBaHHS KOPHUCTYBauiB 3a MEXi €KOCHUCTeMH IUIaTGopMH (HAIPUKIAL,
HEMOXIMBICTh BUKOPUCTOBYBATH MOCITYTH 1HIIMX KOMITaHIH ).

HoBa ¢inocodiss «po3yMHOro peryiaroBaHHs» Ieperdadae He JMIIe 3aXUCT 100polyTy
CIIO’KMBAYiB, aJIe i Opi€HTAIlit0 Ha TaKi IIHHOCTI, SIK CIIPaBEUIMBICTh, CTAJIMH PO3BUTOK Ta IMiITPUMKA
camoi KOHKypeHLii sk siBuma. Lle o3nauae 60poThOy HE JMIIE 3 HACHIAKAMH, ajle W 3 MPUIUHOIO
MOHOTIOJI3aIli — 300pOM Ta KOHIICHTPAIIEID JaHHUX, MEPEKEBUMH ePEeKTaMH Ta CTBOPCHHSIM
3aMKHYTHX €KOCHCTEM.

Takwmit mocin €C y nmaHiii cdepi € MOKa30BUM Ta BapTHUM TOrO 100 HOro HaciiayBaTH B
YKpaiHChKOMY 3aKOHOJABCTBI He 3a paau (JOpPMAIBHOTO MPUBEACHHS 3aKOHOJABCTBA YKpAiHU 10
BuMor npasa €C, a 3apajau 3anpoBaKEHHS J1HCHO e(EeKTUBHOIO NMPaBOBOr0 PEryIrOBaHHs chepu
KOHKYpEHIIii, 30kpeMa Ha IU(PPOBUX PUHKAX.

VYkpaiHa Bke 3[1HCHIIA KUTbKAa BaXJIMBUX KPOKIB HA NUIAXY A0 €BPOIHTErpallii, CBiIYECHHIM
4yoro € ynHHI pepakuii 3akoHy Ykpaiau «IIpo 3axuct ekoHOMiuHOi KOHKypeHIii» [4] Ta 3akony
VYkpainu «lIpo gepxaBHy nomnomMory cy6'ekTam rocrnofaproBaHss» [5].

OpHak JUIs TOBHOLIIHHOI TapMOHi3amii BiTYM3HSIHOTO 3aKOHOJABCTBa YKpaiHu B cdepi
KoHKypeHLii 3 mpaBoM €C iCHye HM3Ka CHUCTEMHUX HpoOjeM, L0 BUMAararoTh 3I1HCHEHHS
MOJATBIIAX pedopM.

OCHOBHUMM BHMKJIMKaMU i YKpaiHM, SIKI BUMAararoTb HaJI€KHOTO BHPIIICHHS, 30KpeMa
IUIIXOM aJanTarii 3aKkoHoJaBcTa YKpainu 1o npasa €C MoKHA Ha3BaTH:

- HecTaya IHCTUTYLIHHOT HE3aJeKHOCTI AHTUMOHOMNONBHOTO KoMmiTeTy Ykpainu (AMKY).
Pimennss AMKY gacTo miggaroThCs MOTITHIHOMY THUCKY, IO MiAPUBAE AOBIPY JI0 HHOTO;

- posiBM Kopytiii B maBax uynHOBHUKIB AMKY. be3 cyTTeBoro 3HMKEeHHs PiBHS KOPYMIIii B
AMKY o04eBUIHO HE MOXKHA JIOCATTA HOPMAJIBHOTO MPABO3aCTOCYBAHHSA MM OPraHoM. Y LbOMY
IJIaH1 Ty>Ke BaxIJIMBO neperiMatu gocBig €C m1010 60poThOU 3 KOPYIIIIEO;

- BiACyTHICTh HM(POBUX IHCTpYMEHTIB MOHiTOpHHTY. AMKY He Mae IocTaTHIX TeXHIYHHX
MO>KJIMBOCTEH JAJIs aHami3y Benukux jgaHux (big data) Ta BUsBJIEHHS MOpPYyLIEHb HA IIBUIKICHUX
U (POBUX PUHKAX;

- HejocTaTHs kBaidikauig kaapis. CkiaagHl cripaBy, 0COOIMBO LIOJ0 IUPPOBUX MIaTHOPM,
BUMararoTh TJIMOOKUX CHEL1aIbHUX 3HaHb, IKMX Opakye criBpoOiTHukaMm AMKY;

- mpo0IieMu 3 mpaBocyIsIM Y chepi koHkypeHIlii. Cyzi, o po3riasaatoTh CIIPaBy B Cylax, HE
3aB)KM MAlOTh JIOCTATHIO IMiATOTOBKY 3 TOHKOIIIB KOHKYPEHTHOTO IPaBa, 110 MPU3BOAUTH ITOICKYIN
710 Hee(PeKTUBHOTO CYJIOBOTO 3aXMCTY B Cpepl aHTUKOHKYPEHTHUX MTPABOBITHOCHH.

3Bakaloud Ha BKa3aHl BUIIE BHUKIMKM YKpaiHi HEOOXIAHO W Hajall NPUBOAUTU CBOE
aHTHMOHOIOJIbHE 3aKOHOJIAaBCTBO, Y TOMY YHCI y cdepi Ln(pOBUX PUHKIB Y BIIOBITHICTH J10 IpaBa
€C Ta HaciinyBaTH aHTUMOHONOJIbHY NpakTHKy €C, 1 BIANOBIZHO TaK caMO BHUPOOJISITH Cy4yacHi
HiAX0U 10 60pOTHOM 3 MPOSBAMH MOHOMOJIT Ha IU(PPOBUX PUHKAX.

BpaxoBytouu Te, mo Ykpaina rnparse j1o interpaiiii B €C, koukypeHTHa nojituka €C, 30kpema
Ha IUPPOBUX PUHKAX € HE MPOCTO MPHKIAIOM e(eKTUBHOI MoJelni Uil YKpaiHu, a HeOOX1THUM
LUIAXOM JUIsl CTBOPEHHSI B YKpaiHi Cy4yacHO1, CIIpaBeIMBOI Ta IHHOBAIIIITHOT EKOHOMIKH.

I"apmoHi3ainis 3akoHOZaBcTBa YKpainu 3 mpaBoM €C y cdepi KOHKYpeHIii Tak, 5K 1 Oyab-saka
1HIIIa TapMHI3aIlisl 3aKOHOJJaBCTBA - 1€ CKJIQIHHH 1 0araTopiBHEBUH MPOIIEC, 0 BUMATrae MO THIHOT
BOJII, CUCTEMHUX IHCTUTYHIIMHUX 3MiH. OfHAK pe3ylbTaTOM Ma€ CTaTH 3aXUIIEHUH CHOXKUBad,
CWJIbHUM O13HEC 1 KOHKYpEHTHO3/1aTHA KpaiHa, TOTOBa JI0 MOBHOIIHHOTO wieHcTBa B €C.

Jimepamypa:
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Bimxko Onekcanop IOpiitosuu,

KaHAUJAT IOPUANYHUX HAYyK, JOUEHT Kadenpu ["ocrmogapchbkoro Ta TpaHCIOPTHOTO MpaBa
HaByanbHO-HayKOBOTO 1HCTUTYTY yIpaBIiHHS, TEXHOJOTIH Ta MpaBoBUX Hayk HaiioHanbHOTO
TPaHCHOPTHOTO YHiBepcutety, Micto Kuis

MHOPIBHAJIBHA PEKJIAMA TA JAIVIOBA PEITYTALIA CYB’EKTIB
I'OCIIOJAPIOBAHHS

3a cydacHHMX pealiiii TOCOJapChKUX BIAHOCHH Ba)KJIMBE 3HAUCHHS JJIs1 IPOCYBaHHs TOBapiB
Ha pUHKY Ma€ JiJI0Ba PeIryTailis.

[Tin nimoBolO pemyTalieldo MOXKHAa PO3YMITH CYKYMHICTh iH(opmanii mpo cy0’ekra
rOCIOJApIOBaHHS, TPO HMOTO TOCIOAAPCHKY [iSUIBHICTh, (OPMH, METOAM BEIEHHS TaKol
rOCIOAaPChKOI JISIIBHOCTI, MPO TOBAapH, SKi BiH BHpoOJIsge Ta/abo mpojaae i mpo iX SKiCTh, MPO
MOCTYTH, SIKI BiH HAQJIa€ Ta MpO X SAKICTh, MPO POOOTH, SIKi BiH BUKOHYE 1 MPO iX PiBEHb SKOCTI, a
TaKOX MPO PiBEHb MIATPUMKH KIII€HTIB, MOKYIIIIB, PIBEHb BUKOHAHHS 3000B’s3aHb Mepe HUMH, 1
KpiM TOTO II¢ BIi3HABAHICTh TOBApPiB, MOCIYT, POOIT BIAMOBITHOTO Cy0’€KTa TOCHOJApIOBAaHHS, a
TaKOX 1€ YSIBJICHHS CHOXXUBayiB (MOKYIIIIB, KIIEHTIB) MPO TAaKOTO Cy0’€KTa TOCMOJAapIOBaHHS Ta
VSIBIIGHHS. KOHKYPEHTIB BIIMOBIIHOTO Cy0’€KTa TOCIONAPIOBaHHA NP0 LBOTO CyO €KTa
rOCHOJJapIOBAHHS.

JlinoBa penyTariisi cy0’€KTiB rOCIOJapIOBaHHS 3aJI€KUTh Bl 0araTboxX acleKTiB.

I3 HaBeseHO BMILE BU3HAYEHHS MOHATTS IUIOBOI pemyTallii MOXHa CcKa3aTH, L0 OJAHUM 13
KJIFOYOBUX acCHEKTIB JJIOBOI pemyTalii cy0’€KTa TroclofaploBaHHsS € MOIIUPEHHS NP0 HHOTO
iHpopMaii, Ipo Horo ToBap, poOOTH, MOCTYTH.

ko taka iHpopmallis € MO3UTUBHOO, TOAL J1JI0Ba pemyTalis cy0’ekTa rocrnojaproBaHHsI
HaOyBa€ MO3UTUBHOrO 3HaueHHs. ToBapu, poOOTH, MOCIYIM TaKoro cy0’€KTa roCHOJaprOBaHHS
Kpallle peanai3oBYIOThCSl Ha PUHKY, aJK€ 1] BIUTMBOM MO3UTUBHOI 1H(OpMaIlli CrIo’KUBayl 4acTilie
M 0XOUilIe iX KYIYyIOTb.

Opnak, OYEBUAHO, IO y BUMAJAKaX MOMIMPEHHS NpO Cy0’€KTa rocrnojaproBaHHs, MPO Horo
TOBapH, poOOTH, MOCIYTH, MPO PIBEHb BUKOHAHHSI HHUM CBOiX 3000B’f3aHb TOIIO HETaTMBHOI
iH(popMallii, BITOYBa€eThCS I HEraTUBHUI BIUIMB Ha AUIOBY peMyTalilo cy0’€KTa TOCHOJaprOBaHHS.

Peknama, 11e oJ1uH 13 BUJIIB MO3UTUBHOI 1H(OopMallii Ipo cyd’€KTa rocroAaploBaHHs, PO Horo
TOBapu, poOOTH, TOCIYTH, TPO pIBEHbh BHKOHAHHSA 3000B’S3aHb TOINO, TMOMIUPEHHS SIKOT
3MIIACHIOETBCS HUM K€ CaMUM YHM Ha HOro 3aMOBJIEHHS a00 cy0’€KTaMM TOCIOJIapIOBaHHS, IO
3/IIACHIOIOTH peai3allilo TOBapiB, BUPOOHUKAMU SIKUX BOHHU HE €.

B Ttakux Bumankax, mpu 3aMOBJICHI pekjaMH CyO’€KTH TOCIOJApIOBaHHS HaMararoThCs
nogaBaTu iH(GOpPMAIIiO Mpo cede, PO CBOT TOBapH, POOOTH, MOCIYTH TOIIO B SKOMOTa KPamoMy
CBITJIi, 3 BHUCBITJIEHHSIM MO3UTHUBHUX AaCIEKTiB, 3 BKAa3iBKOIO Ha TMO3UTHUBHI SKOCTI CBOiX TOBapiB,
pooiT, moCyT.

[Ipote, OyBaroThb BMIIAQAKH, KOJM B peKiIaMi MHOLIMPIOEThCS iH(poOpMallis Mpo cyd’ekTa
roCIO/IapIOBaHHs, IIPO HOro ToBapu, poOOTH, MOCITYTH, TOA1 KOJIH BiH TAKOTO MOMIUPEHHS HE 1HILIIOE,
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KOJIM BiH TaKOi peKJIaMU HE 3aMOBJISIB.

Taki BHUMManKKM MOXYTh MaTH MiCIle B TOpPIBHSUIBHIN pekiiaMi, sSika BIUIUBA€ Ha MIUIOBY
penyTailito cy0’eKTa ToCIOJaproBaHHS TOi, KOJU BiH TaKoi peKJIaMy HE 3aMOBJISIB, HE Oa)kaB.

Opnak, 3a yMOBH JOTPUMaHHS BHUMOT 3aKOHOJABCTBA IOPIBHSHHSA B peKJaMi MOXe
BHU3HABATHCS MPABOMIPHUM, HaBITh SKIIO BOHO IEBHMM YHHOM BIUIMBAa€ HA JIUIOBY PEIyTaIlil0
cy0’€eKTa rocrnogaproBaHHs.

Tak, 3akoHoM Ykpainu «IIpo 3axuct Bijg HETOOPOCOBICHOT KOHKYPEHIIi(» mepeadadeHo, o
MOPIBHSJILHOIO € peKjamMa, [0 MICTUTh IMOPIBHSHHS 3 IHIIUMH 0COO0aMu, TOBapamMu (IisIIbHICTIO)
1HIIO1 0cOoOU, MPSIMO UM OMOCEPEAKOBAHO 1IeHTHU(IKYe KOHKYpeHTa ab0 TOBapH UM TMOCTYTH, IO
MPOIMOHYIOTHCS KOHKYPEHTOM [1].

VY 3akoni Ykpaiau «[Ipo pekiamy» MICTUTBCS CXO0’KE€ BU3HAYCHHS MOHSTTS MOPIBHIBLHOL
pexiamu. el 3akon BU3Hauae, 1110 MOPIBHSJIbHA pekiiaMa — i€ peKiaMa, [0 MICTUTh MOPIBHAHHSA 3
iHmMME ocobaMu Ta/abo ToBapamul (MisUTBHICTIO) IHINOI OCOOM, MPSAMO YU OIOCEPEIKOBAHO
11eHTU]iKye KOHKYpeHTa ab0 TOBApH UM MOCIYTH, 110 MPOMOHYIOTHCSI KOHKYPEHTOM [2].

Otxe, s Toro o0 pexnama Oyja BH3HaHA IMOPIBHSJIBHOIO BOHA MA€ MICTHTU TIEBHY
iH(opMaIlito Mpo TOBAapH YW AISUTBHICTH 1HINOI 0coOu y (opmi MOpiBHIHHSA 1 Taka iHGOpMAaIlis Mae
npsMo ieHTU(IKyBaTH TaKy IHOIY 0cCO0y (KOHKYypeHTa) 4M HOoro ToBapu (HisJIbHICTB) abo
OTIOCEPEIKOBAHO 1X 1MeHTH(IKYBaTH (HAMPUKIIA] [TOKa3yBaTH 300paskeHHs Tapu (€EMHOCTI) TOBapy,
sKa MpUTaMaHHa JIMIIe IEBHOMY BUPOOHHMKY 1 € BITi3HaBaHa caMe 3a PaxyHOK BiAMOBIAHOT Gpopmu
Tapy Y¥ €EMHOCTI).

Sxum 6 6akaHUM uu He OakaHuM OyB (akT BUKOPHUCTaHHS NEBHUM BHPOOHUKOM Yy CBOIH
peksami MOpiBHIHHS 3 IHIIMM KOHKYPEHTOM, 3aKOHOJIABCTBOM YKpaiHU MOPIBHSHHSA B peKjami, sK
y)K€ BKa3aHO BHILE, MOKE OyTH 3a TMEBHMX YMOB BH3HAHO NPABOMIPHHMM 1 3a HOTro 31iHCHEHHS
IOpUANYHA BiJOBIIaJbHICTh HACTABATH HE MOBUHHA.

Tak, 3akoHoM Ykpaiau «I1po 3axuct Bij HETOOPOCOBICHOT KOHKYPEHIIi(» mepeadadeHo, o
MIPaBOMIPHICTh TOPIBHSAHHSA y pEKJIaMi Ta BIANOBIAAJIbHICTH 32 HEIOTPUMAHHS BCTAaHOBIIEHUX
3aKOHOJIJaBCTBOM BHMOT IIIOJI0 3MIiCTY MOPIBHSUIBHOT peKJIaMH BU3HAYAETHCSI 3aKoHOM Y Kpainu «I1po
pexsamy» [1].

VY nanomy 3akoni Ykpainu «IIpo pexnamy», a came B 4. 1 ¢T. 11 HaBeneHO yMOBH, 3a SKHX
BUKOPHUCTAHHS MMOPIBHSUIBHOT peKJIaMU JI03BOJISIETHCS, 30KpeMa SKIIO:

- pekjiaMa He MICTHTh BH3HAUYEHHUX 3aKOHOJABCTBOM IIPO 3aXHCT IMpaB CHOXKUBAUiB O3HAK
HEYECHOT MiANMPUEMHHIIBKOT MPAKTUKH;

- pexyIama opiBHIOE OTHOPIIHI (TI0/110H1) TOBapH, K1 3aI0BOJIBHSIOTH OJIHI i T1 caMi TOTpeOu
a00 MaroTh OJJHAKOBE MPU3HAYEHHS, YU MIOPIBHIOE AiSUIbHICT, 1110 OXOIUTIOETHCS OAHIEI0 ceporo un
OJIHUM BHAOM JiSUILHOCTI;

- pekiamMa O0’€KTUBHO TIOPIBHIOE OJHY a0o0 KiIbKa CYTTE€BHUX, CIIBCTaBHUX Ta
pPENpEe3eHTaTUBHUX XapaKTEPUCTUK OAHOPIAHOTO (MOAIOHOrO0) TOBapy, AISUIBHOCTI, B TOMY YHCII
1iHy, iHpOpMaLlis IPo SKI MOXKE BIUIMHYTH Ha PIlLICHHs CIIO’KMBaya MpH 3/1HCHEHH] BUOODY;

- pekjiamMa He TUCKPEAUTYE, HE MICTUTh HENpaBauBOi 1H(opMalii Mpo SKICTh OJHOPLAHUX
(momi0HMX) TOBapIB IHIIUX BUPOOHUKIB a00 MPOJABIIIB, HE TUCKPEIUTYE AISUTBHICTD YU CTAHOBHILE
IHIIMX OcC10, pemyTalilo TOProBeJIbHUX MAapoK, KoMepuiiHuX ((pipMOBUX) HaliMEHyBaHb, IHIII
0COOIMBOCTI KOHKYPEHTIB 200 3a3HaYeHHS MICIIb MOXO)KEHHS TOBapYy;

- IOJI0 TOBapy 13 3a3HA4eHHSIM (MIPOCTUM a00 KBai(hiKOBAHWM) MOXOJKEHHS MMOPIBHIHHSI
3JIIACHIOETHCS 111010 TOBAPY 3 aHAJIOTIYHUM 3a3HAUYEHHSM;

- pexjiaMa He CTBOPIOE 3MILIYBaHHS MIXK PEKIaMOaBIEM 1 KOHKYPEHTOM, MK TOBapaMu,
TOPrOBETFHUMHU MapKaMH, KOMEpIiHHUM ((ipMOBHM) HAIMEHYBAHHSAM Ta 1HIIUMU MO3HAYECHHSIMHU
peKJIaMOIaBIls Ta KOHKYPEHTIB;

- TOBap KOHKYpPEHTa, 3aXMIIEHUH TOProBEeJbHOIO MapKol abo  KOMepLiiHUM
HallMEHYBaHHSM, He 300pakeHo crocoOoM imiTamii [2].

OTxe, JuIIe 3a YMOBHU JJOJICpKaHHS BKa3aHUX BUIIE BUMOT 11070 BUKOPUCTAHHS MOPIBHSAHb
y peKjami, 3aKOHOJAABCTBOM He OyJie BU3HABATHUCS MOLIMPEHHS MEeBHOI 1HGopMallii 040 cyd’ ekTa
rOCIOJIapIOBaHHS B peKJaMi, JIe BUKOPHCTOBYEThCS MOPIBHSAHHS, SIK HEMIPABOMipHE BUKOPUCTAHHS
J70BO1 permyTaltii cy0’e€KTa rocroaproBaHHs, 1 BIAMOBITHO HE Oy/1e BBaAKATUCS, 110 3A1HMCHIOETHCS
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HENpaBOMipHE MOCATaHHS Ha JIIJIOBY PeIyTallil0o KOHKYpEeHTa.

Takum YMHOM, MO’KHA BCTAHOBUTH, 110 ICHY€E J1BA BUAU NOPIBHUIBHOI pEKIaMHu.

[lepmm Bux — 11e mpaBOMipHA MOpPIBHSUIBHA peKiiaMa, B SIKi MOpPIBHSHHS BiJIMOBINAIOTh
BUMOTaM, BCTaHOBJIEHUM Yy CT. 11 3akony Ykpainu «lIpo pexnamy».

Jpyruii Buja — 11e He mpaBoMipHa MOPiBHsUIbHA PEKIJIAMH, B SIKil IIOPIBHAHHS HE BiJIOBIIAI0Th
BUMOTaM, BCTaHOBJIEHUM Yy CT. 11 3akony Ykpainu «IIpo pexiiamy».

Came 3a HenpaBOMIpHY MOPIBHAIBHY peKJIaMy HACTa€ IOPUAMYHA BiANOBIAAJIBHICTD, aKe
BOHA Oyzie IPOSIBOM IOCATaHHA Ha JIIIOBY PENyTallil0 KOHKYPEHTa.

BaxnBo 3ayBakuTH, 110 paHilie, 10 BHECEHHS 3MiH y cT. 7 3akony Ykpainu «lIpo 3axuct
BiJ1 HeZJ0OpoCcoBiCHOT KOHKYpeHTIii» Ta y ¢T. 11 3akony Ykpaiau «IIpo peknamy» Ha mijacTaBi 3akoHy
Vxpainu Ne 286-IX Bix 12.11.2019 p. «IIpo BHECEHHS 3MiH 10 ACIKHX 3aKOHO/IaBYHMX aKTiB YKpaiHu
11010 TapMOHI3aIlil 3aKOHOMABCTBA y cdepl MOPIBHSIBHOI peKJIaMH 13 MpaBoM EBPOIEHCHKOTO
Coro3y», mumie cT. 7 3akony Ykpaiau «I[Ipo 3axuct BiJ HEZOOPOCOBICHOI KOHKYPEHIIIT» MicTHIIA
IIOJIO’KEHHS, 3a SIKUMH MOXHa OyJI0O BCTAHOBUTH IIPABOMIPHICTh NOPIBHAHHA Y pekiiami. 30KpeMa y
Takii CTaTTi BU3HAvajocs, mo: «He BU3HAETbCS HEMpaBOMIPHUM IMOPIBHSHHA B pPEKJIaMi, SKIIO
HaBEJICHI BIJOMOCTI PO TOBAapH, POOOTH, MOCIAYTd MiATBEP/UKCHI (AKTUYHUMH JaHUMH, €
JIOCTOBIPHUMH, 00'€KTUBHUMH, KOPUCHUMH I iHPOPMYBaHHS CIIOKHUBaviB» [1].

Opnak, ymHHa penakmis cr. 7 3akoHy VYkpainu «[Ipo 3axucT Big HeZ0OpOCOBICHOI
KOHKYPEHIIi{» He MICTUTh MOJIOKEHb PO YMOBHU MIPABOMIPHOCTI MOPIBHSHHS B PEKJIaMi, a Biicuiae
no cr. 11 3akony VYkpainu «[Ipo peknamy», sika HaBOJUTh 3HAYHO IIUPIIMM Mepesik yMOB
MIPaBOMIPHOCTI BUKOPUCTAHHS TIOPIBHSIHHS B PEKJIaMi.

Takuii 3HAUHO MIUPIIUI IEPETiK yMOB MPAaBOMIPHOCTI BUKOPUCTAHHS MMOPIBHSAHHS Y peKiIaMmi,
10 HaBeJIeHUH y unHHii penakuii ct. 11 3akony Ykpainu «IIpo pekiamy» ctaB HaciIiaKoM poOOTH
3aKOHOJIaBYOT0 OpraHy YKpaiHM y HalpsMKy TIapMOHi3allii 3aKOHOJaBCTBa YKpaiHM y cdepi
MOPIBHSUTBHOT peKIaMHu i3 mpaBoM €Bporneiicbkoro Coro3y, y TOMY YUCII 13 BUMOTaMu J{UpeKTuBU
€C 2006/114/€C «IIpo BBeAcHHS B OMaHy Ta HOPIBHSUIBHY peKiIaMy», Npo L0 ijae MoBa y
[NosicHroBambHIM 3anuci 10 TpoekTy 3akoHy Ykpainu «IIpo BHECEHHS 3MiH JI0 IETKUX 3aKOHOAaBUMX
akTiB YkpaiHu (II0J0 TapMOHi3allii 3aKOHOJaBCTBA Yy cdepi MOPIBHAJIBHOI peKiIaMH 13 MPaBOM
E€pornericekoro Corosy)» [3].

OnHak, 3BaKal0uu Ha CbOTOHIIITHINA PO3BUTOK TEXHOJIOT1H, Ha PI3HOMAHITTSI JDKEPEIT 1 BUIIB
peKJIaMu, MeBH1 MOPIBHSIHHS B pEKJIaMi MOXYTh ()OPMAaJIbHO BiAMOBIAATH BUMOTaM, 110 BCTAHOBJICHI
B cT. 11 3akony Ykpainu «lIpo peknamy», ajge Mo cBOiil CyTi Bce Taku MOCSIraTH Ha pemyTaliro
KOHKYpPEHTa Ta IPUXOBAaHUM CIIOCOOOM HOTro nuckpeauTyBaTH. Hampukmia, Konu B ayai0Bi3yaabHIN
pexnami (opMalIbHO y TEKCTI, 1110 CYIPOBOJIKYE BiZIe0 BUTPUMAHO BC1 BUMOTH, 3a SKMX MOPIBHSIHHSA
B peKiaMi JOMYyCTHUME, aje IHTOHALis ToJIOCY y NEBHUX MOMEHTaXx MOXKE CBILAUUTH PO
JTMCKPEANUTALII0 TOBApY KOHKYPEHTA.

VY Jerextusi €C 2006/114/€C «IIpo BBeieHHS B OMaHy Ta NOPIBHSUIbHY peKJIaMy» BEIEThCS
MOBa IPO Te, 10 0aKaHO HAJATH LIMPOKE MOHATTS MOPIBHAIBHOI peKJIaMu, 1100 OXOMUTH BC1 BUAU
MOPIBHSUIBHOT pekyiamu [4].

Takuil miaxig BapTO 3acTOCYBaTH y BHU3HAYEHHI YMOB, 3a SIKMX IOpPIBHSHHS B peKiami
JI03BOJIEHO, 1 HUIAXOM 3MiH 110 cT. 11 3akony Ykpainu «lIpo pekiamy» BUKJIACTH iX OUIBII HIMPOKO,
mo0 OXOMWTU BCl MOXKJIMBI BapilaHTH MOCSITaHb Ha JAUIOBY pemyTalil0 KOHKYpPEeHTa MiJl 4ac
MOPIBHSUTBHOT pEKJIaMH 1 HaJaTH MPaBO3aCTOCOBHOMY OpraHy TIOBHOBKEHHS pPO3TIIAIATH
JUCKPEAMUTALII0 KOHKYPEHTa B pekami y Oy/b-SKOMY BHUIVISJI, 100 MiJ MOHATTA JUCKpEIUTaLii
Ti/IIagana mpsMa 9d mpuxoBaHa ado OrmocepeIKoBaHa JUCKPEAUTAIlis Oy/Ib-IKUM CITIOCOOOM.

Jimepamypa:
1. 3akon  Vkpainm  «IIpo 3axmcr Big  HemoOpocoBicHOi  koHKypeHmii»  URL:
https://zakon.rada.gov.ua/laws/show/236/96-%D0%B2%D1%80#Text (nata 3Bepranus 17.10.2025
p.).
2. 3akon VYkpainm «IIpo pexmamy» URL: https://zakon.rada.gov.ua/laws/show/270/96-
%D0%B2%D1%80#Text (narta 3septanns 17.10.2025 p.).
3. IlopiBHsubHA 3amucka A0 MpoeKkTy 3akoHy VYkpaiHu «[Ipo BHECeHHS 3MiH 10 JEeSKUX
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3aKOHOJAaBYMX aKTiB YKpaiHu (11010 TapMOHi3allii 3aKOHOIaBCTBA y cepi MOPiBHIBHOI peKIaMH 13
MpaBoOM €BponeincrKoro Coro3y)» URL:
https://w2.rada.gov.ua/pls/zweb2/webproc4 2?pf3516=0953&skl=10 (narta 3Bepranus 20.10.2025).
4. lerextuBa €C 2006/114/€C «IIpo BBeaeHHs B OMaHy Ta MOpiBHUIbHY pekiiamy» URL: https://eur-
lex.europa.eu/eli/dir/2006/114/oj/eng (
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Hasuanvno-naykoeozo incmumymy ynpaeninms,
mexHoao2iu ma npasosux Hayk HTY

M.Kuig

Hooonan KOnia Onexcanopiena,

Kanouoam ropuouunux nayx,

ooyenm Kageopu 20cnooapcbKo2o0 ma MmpaHcnopmHo2o npasa
Hasuanvno-nayxoeozo incmumymy ynpagninms,

mexHoao2iu ma npasoeux nayk HTY

JIOT'OBIPHE ITPABO B MIZKHAPOTHIM TOPTIBJII: ATANITAIISA YKPATHCHKOI'O
3AKOHOJABCTBA 1O HOPM COT

MikHapoHa TOPTIBJISI — 1€ HE MPOCTO OOMIH TOBapaMH YM OpTaHi3allis JIOTICTHKH, a IIija
crcTeMa JIOTOBIPHUX BiJHOCHH, IIO CTBOPIOIOTH IPABOBY OCHOBY Ul OIEpamii MiX PI3HUMH
kpainamu. Jlna Ykpainu, sika € uwienom CiToBoi opranizamii toprim (COT) 3 2008 poky,
Y3TOKEHHSI JOTOBIPHOTO 3aKOHOAABCTBA 3 MIKHAPOJHUMH CTaHIAPTAMH € OJHHUM 13 KIFOYOBHX
3aB/IaHb, 0COOIMBO B yMOBax pedopM, 1o TpuBatoTh 3 2020-x mo 2025-1 poxwu.

[Micns ckacyBaHHs ['ocmogapchbKOro KOIEKCY HOTro IOJIOKEHHS YacTKOBO TMEPEluTH 0
[{uBinbHOTO KOJAEKCY YKpaiHU, SIKUM HMHI BUKOHYE OCHOBHY pOJb y PEryJIIOBaHHI JOTOBIPHHX
BimHOCHH. [lUBUTBHMI KOJEKC YKpaiHM JOMOBHIOETHCS  CICIIaTbHUMH  3aKOHAMH  IPO
30BHIIIHBOEKOHOMIYHY JAISIIbHICT Ta MPUBATHE MI>)KHAPOJIHE MPaBO.

Hoxymentu COT, 30kpema ['enepanbna yrona 3 tapudis 1 toprieii (GATT 1994, crarri 111,
XI) ta I'enepanbHa yrona mpo Topriiaro nociayramu (GATS, crarts VI), He BCTaHOBIIOIOTH
KOHKpEeTHOI OopMH AJisi KOMEPLIMHUX KOHTPAKTIB, MPOTE mnepeadadaroTh JOTPUMAHHS MPUHIUIIB
MPO30POCTi, PIBHOCTI Ta €PEKTUBHOTO BUKOHAHHS 3000B’si3aHb [1, c. 45].Takoxx BaXIHMBY POJb
Bijgirpae Yroaa mpo crpoienns rnpouenyp toprisii (TFA), sky Ykpaina patudikysana 'y 2015 porri.
[i HopMu cripsIMOBaHI Ha aBTOMATU3allil0 MMTHHUX TIPOILIECIB i CTBOPEHHS CIIPHATIMBUX YMOB IS
peamizaiiii 30BHINIHBOEKOHOMIYHMX KOHTpakTiB [1, c. 47-48]. Xowa COT Oe3mocepenHbo He
peryitoe JoroBipHe MpaBo, ii CTAaHJApTH BUMAararoTh TapMOHi3allil HAaIl[lOHAJIbHOIO 3aKOHO/1aBCTBa,
100 YHUKHYTH TOProBesbHUX Oap’epiB. st YkpaiHu 1€ 03Hadae y3roJKEHHs MPaBOBUX HOPM 13
IPUHIUIIAMHU Ta 30008’ I3aHHAMH, TepeidaueHMMH YT0/1010 1po acomiariito 3 €C.

OCHOBY OTOBIPHOTO peryJtoBaHHs cTaHOBUTH LluBinpHu Kogeke Ykpainu (Kaura 5, rinasu
49-72), sxkuii BU3HAYA€ TMOPANOK YKJIAJaHHS, BUKOHAHHS Ta BIANOBIAIBHOCTI 3a JOTOBOPAMHU,
BKJIFOYHO 13 30BHIIIHLOEKOHOMIYHUMH [2, ¢. 112]. 3akonu “IIpo 30BHINIHLOEKOHOMIUHY A1SUIbHICTD”
1 “IIpo MixkHapoJiHE MpHUBATHE MPaBo” 3a0€3MeUyI0Th IPAaBOBI MEXaHI3MH U1 YTOJ 13 3aKOPOHHUM
€JIEMEHTOM Ta BPETYJIOBaHHS CIOpIB yepe3 MiKHApOAHMNA KOMEpUiMHUNA apOITpakHUM CyaA MpHU
VYTIIII [3, c. 78]. Sk 3a3nauae O. B. I3epa, nonoxxenHs LIKY 103BoistoTh CTOpOHAM MiXXHAPOTHUX
JIOTOBOPIB THYYKO BHU3HAYAaTH 3aCTOCOBHE MpaBo, 0 y3romkyeTbes 3 KouBenmicro OOH mpo
JOTOBOPH Mi>KHApOHOT KymiBii-ipogaxy Toapis (CISG) [2, c. 115-116].

OCHOBHOIO 3 KIIOYOBHX pedopM  ChOTOACHHS, SKa BHHHKIM 3 3aKOHOJABCTBAa Ta
BUKOHYIOTHCSI HA MIPAKTULI € — MmyOsiuHa 3akymnisist Ta BianoBigHicte COT. 3akon “TIpo my6miuni
3aKymiBiail” mpuBeAeHo y BianoBiaHIcTh A0 YToau COT npo nepskaBHi 3akymiBii . ['00BHUIN aKIIeHT
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3MICTUBCS Ha $IKICTh BUKOHAaHHS JOTOBOPIB, IO BIANOBia€ NPUHIMIYY HEAUCKpUMIHAILIT,
nepenbauenomy GATT [4, c. 23-24]. 1. O. KpaBenp 3a3Hauae, mo B YyMOBaX BOEHHOT'O CTaHY
JI03BOJICHO TPSAMI YrOAM 3a HAsBHOCTI MyOJIIYHOTO OOTPYHTYBaHHS, IO CIPOIIY€E CIIBIPALIO 3
1HO3eMHHMH TIOCTa4YaJIbHUKaMHU, OJHAK MOTpedye Kpamoro koHTpomto [4, c. 25]. Ille onHiero
pedopMOIO BUAUISIOTH - MUTHE PETYJIIOBAHHS Ta CIIPOIEHHS TOPriBii. OHOBICHUN MUTHHI KOJEKC
VYkpaiau 3anpoBajpKye CUCTEMY “€IMHOTO BiKHA”, y sAKii 15 BiMOMCTB OOMIHIOIOTHCS 1H(POPMAITI€TO,
a TaKoX IMpOorpamy aBTOPHU30BAaHUX eKOHOMiuHHX omnepaTtopiB (AEO) — na 2024 pik Bumano 60
ceprudikaris. Lle ckopoTuio cepenniii Tepmid posmuTHeHHs 10 8—10 aHiB [1, ¢. 50]. Ha nymky H.
B. Crmrocapenko, aBTOMaTH3allii MHUTHUX MpPOIECIB MiHIMI3y€e KOPYIIIHHI pU3MKH W POOUTH
BHKOHAHHS KOHTPaKTiB OUTbIN mepemdauyBanuMm [5, c. 67]. lllomo OaHKpyTCTBOA Ta 3aXHUCTY
KoHTpareHTiB, To Konmexkc Ykpainu 3 mpouenyp OaHKpyTCTBa 3alpoBaJvB TaKH MeEXaHi3M, SK
caHarlis OOpKHUKA JI0 BIAKPUTTS MPOBALKEHHS Yy crpaBi mpo 6ankpyrctBo (I'maBa 5 KVYIIB), skuii
IO CYTI 1 € IPEBEHTUBHOIO (JI0CY/I0BOIO) PECTPYKTYPHU3ALIETO, IO JONOMArae yHUKHYTH OaHKPYTCTBa
Majoro 0i3Hecy [3, c. 82]. Sk 3ayBaxye O. I. XapuToHOBa, TaKi HOPMH BiJIITOBIIa0OTh MPUHITATIAM
COT, cropssMoBaHMM Ha 3aXHCT KOMEPIIHHUX IHTEpECiB, X04a MOTPEOYIOTh KPAIIOro CYAOBOTO
3abe3nedyeHHs [3, c. 84].

I ocranHBbOI0O pedhopMOI0 MOKHA BHAUTUTH HH(POBI3AIiI0 Ta KOPIOPATUBHE MPABO. 3aKOH
VYkpainu "[Ipo BHeceHHS 3MiH J0 JEAKMX 3aKOHOJABYMX AaKTiB YKpaiHU LI0OJ0 BIOPSAIKYBaHHS
TISUTBHOCTI  BIAOKPEMJICHHX — IMIIPO3JAUTIB  IOPHUAWYHOI OCOOM, YTBOPEHOI BIAMOBIAHO 10O
3aKOHOJABCTBA 1HO3EMHOI JEep>KaBU~ CIIPOIIYE PEECTpalild i1HO3eMHUX (M 1 3BITHICTH 3a
MDKHAPOJHUMH CTaHJAapTaMu (iH3BITHOCTI, IO CHIPUsiE PO3BUTKY MikKHapoaHOTO Oi3Hecy [1, c. 53].
[Tnarpopma ePermit sika Oyna 3amymieHa y 2024 pori aBTOMAaTuU3ye HaJaHHS JO3BOJIB IS
HU3bKOPU3UKOBUX BHJIB JisJIBHOCTI, 3MEHINYIOUM OIOpOKpaTM4HE HaBaHTaxeHHs [5, c. 70].
[Tonpasku 1o 3akony “IIpo 3aXUCT eKOHOMIYHOT KOHKYPEHIii” po3IMIHpUiIn noBHOBakeHHI AMKY,
mo Bignosigae monoxkeHHsM GATS [4, c. 27]. 3a cnoBamu B. I1. [1amkoBa, BIpoBa/pKEHHS] CMapT-
KOHTPAKTIB MOKE€ CTaTH HACTYITHUM eTaroM IudpoBizailii 10roBipHoro mnpasa 5, c. 72].

Sk 3aznagae O. B. [[3epa, pedopma CymoBOI CHCTEMH € KIIFOUOBOKO IMEPEIYMOBOIO JIIS
3a0e3neyeHHs] e()eKTUBHOCTI JoroBipHOro mpama [2, c. 122]. Ilompu ue, Ykpaina 3 2020 poky
BHuKOHaNa 78% 3000B’s13aHb 3a Yrojoro mpo acomiarnito 3 €C, gocsarayBmm 98% BilMmOBIAHOCTI Yy
cdepi TexHiuHuX O6ap’epiB Topribii Ta moBHOI — Yy yacTuHi TFA [1, c. 10]. Toprisas 3 €C 3a uei
gac 3pociia Ha 52%, 10 mATBEepIKYE pe3yabTaTUBHICTE pedopm [1, c. 55].

VY Hallonmmkui pokH, B KOHTEKCTI Kypcy Ha Bcrynm jo €C, noroBipHe mpaBo YKpaiHu
MIPOJOBXKHUTH PO3BUBATHCS B HANPSAMKY PO3IMIMPEHHS 3aCTOCYBaHHS allbTEPHATHBHHUX CHOCOOIB
BupimeHHs crnopiB (ADR) 1 nugposux yroa. Sk npornosye H. B. Cirocapenko, iHTerpaist cMapT-
KoHTpakTiB 10 LIKY Moke cTaT HaCTYITHUM €TaroM €BOJIOIII JOTOBIPHOTO MpaBa Ta BAXKJIMBUM
KPOKOM /10 MiJIBUIIIEHHS KOHKYPEHTOCIPOMOXKHOCTI YKpaiHHu Ha CBITOBOMY PHHKY [5, c. 73].

Jimepamypa:
1. CeitoBa opranizauiga toprieiai. (2024). Ornsn ToproBenbHOI MNONITHKU: YKpaiHa 2024.
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(2), 110-125.

3. Xaputonosa, O. 1. (2024). MexaHi3MH 3aXHUCTy KOHTPAreHTIB y MIKHAPOJIHIN TOPTIBIi: pOIb
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4. Kpaseup, . O. (2023). [1yOniuHi 3aKymiBiIl B yMOBaX BOEHHOI'O CTaHy: BIAMOBIIHICTE HOpMaM
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Kapnenko €nuzasema Cepeiiena,

cmyoenmxa 4 kypcy, epynu 2213,
Hasuanvno-naykoeozo incmumymy ynpaeninHs,
mexHoao2iu ma npasoseux Hayk HTY

Haykoeuii kepienux: I'opoans €ecen Anamoniiioguu,

PhD 6 ecanysi npasa, ooyenm xagheopu

20CN00apcbKko20 ma mpaHcnopmuo2o npaeéa HasuanbHo-naykoeozo incmumymy ynpagninms,
mexHono2iu ma npasosux Hayk HTY

MI’KHAPOJHE I'YMAHITAPHE ITPABO TA 3AXHUCT Y KOH®JIKTAX

Mixnapoane rymanitapue mpaso (MI'TI) — e CykymnHICTh Mi>KHapOJIHO-IIPABOBUX HOPM, IO
PEryJIIOTh BIIHOCHHHM MIXK Jep)KaBaMU Ta 1HIIUMHU CyO’€KTaMH MDKHApOIHOTO IpaBa Mija dYac
36poiiHuX KOH(IIKTIB. Moro romoBHa MeTa MONATAae y MOM’SKIIEHHI CTPaXKJaHb, 3yMOBICHHX
BIITHOIO, IUISIXOM OOMEXEHHS METOJIIB 1 3ac00iB BEJICHHS OOMOBHUX iii, a TaKOX y 3a0e3MeueHH1
3axHcTy 0cib, AKi He OepyTh a00 MPUMHUHKIM OpaTH yyacTh y 00i0BUX Aiax. OCHOBOIO MIXXHAPOTHOTO
ryMaHiTapHOro mpasa € 4oTupH JKeHeBchki KoHBeHIIT 1949 poky [1] Ta aBa JlogaTKOBI MPOTOKOJIH
no Hux 1977 poky [2]. 1li 1OKyMEHTH BCTAHOBIIOIOTH CTaHIAPTH OBOJKCHHS 3 MOPAHECHUMH,
XBOPUMH, BiICHKOBOIIOJIOHEHUMH Ta IMBUIBHUM HaceleHHsSM. 3okpeMma, JKeHeBChKi KOHBEHIIIi
3aKPITUTIOIOTh MMPUHIMIY TYMaHHOCTI, HEUTPAIbHOCTI, IPOTIOPLIHHOCTI, a TAKOXX 3a00pOHY TOPTYP,
3apy4YHUIITBA, HAIMA/IB HA [IUBLUIBHUX 0CI0 1 00’ €KTH, K1 HE MAIOTh BIICbKOBOTO 3HAYECHHS.

MixHapoaHe ryMaHiTapHe paBo He 3a00pOHsI€ BiiHY SIK TaKy, ajie BOHO BCTAHOBIIIOE ITPAaBHJIA,
SIKUX CTOPOHU KOH(IIIKTY MOBUHHI JOTPUMYBATHCS, 1100 MiHIMI3yBaTH ii >kaxynBi Hachigku. Came
tomy MITI iHOmi HA3MBAIOTH «IIPABOM BiliHM» aG0 «IpPaBOM 30poiHMX KOHQIKTIBY. Moro mis
MOIIMPIOETHCS SIK HA MDKHAPOJIHI, TaK 1 HA HEMDKHAPOAHI (BHYTPILIHI) KOHQIIIKTH, 1€ BOIOIOTh
YPAI0BI CHIIK i1 30pOIiHI TPYIH, IO HE € IepKaBaMH.

OpuuM 13 HaWBaXIMBIIIUX NPUHIUIIB MDKHAPOJAHOIO T'YMaHITapHOTO MpaBa € MPUHIUI
po3pi3HeHHs. BiH BuMarae, mio6 cTOpoHH KOHQITIKTY 3aBXKIH PO3PI3HIN MK KOMOaTaHTaMH Ta IUBITBHUMHE
0c00aMH, a TAKOXK MiXK BIHCBKOBUMH 1 ITUBIIBHUMU 00’ €KTaMH. 3a00pPOHSIOTHCS Oy 1b-SKi Halla 1 Ha IIUBLIbHE
HaceJICHHsI a00 00’€KTH, sIKi HE BUKOPHCTOBYIOTHCS JUIS BIMCBKOBHX ITiiel. TakoX KIFOYOBHM € MPHHIIUI
MIPOTIOPIIIHHOCTI, 3T1THO 3 SIKUM HaBiTh 3aKOHHA BiCHKOBA OTleparlis He TOBUHHA 3aB/IaBaTH HAIMIPHOI ITKOIX
IUBITBHUM. SIKIIO OYiKyBaHi BTpaTH cepe/l IIMBLIEHOTO HACEIeHHS HEMPOMOPIIiiHI BiICHKOBIH NepeBasi, Ky
IUTAHYETHhCS OTPUMATH, TaKa OTEpallisi BBAXKAEThCs mopymeHasm MITL

MixHapoiHe ryMaHiTapHE MPABO 3aXMINA€E i BiiCHKOBOMOJIOHEHUX. BOHM MaroTh MMpaBO Ha TyMaHHE
MOBOKEHHSI, MEINYHY JIONIOMOTY, CITUTKYBaHHsI 3 pOANHOI Ta MibkHapoqHUM KoMiTeToM UepBoHOro Xpecra.
3a0opoHsieTbes Oyab-sike (izuuHe ab0 MOpalbHE HACHJILCTBO HaJ HUMHU. BaxmBy poiib y 3a0e3rneucHHI
JOTPUMAaHHS MiXKHapOJHOTO TYMaHITapHOTO TpaBa BiJirparoTh MiKHapojHI opraHizamii. MiKHapogHUH
koMiteT YepsoHoro Xpecta (MKUX) € HelTpanpbHOIO T'yMaHITApHOO iIHCTUTYIIIERO, sIKa 3/{IHCHIOE MOHITOPUHT
BUKOHaHHSI JKeHEBCHKHMX KOHBEHIIIH, JOTOMarae MOCTPAXJAIUM BiJ KOH(QIIIKTIB, OpraHi3oBye OOMiHU
MOJIOHCHUMH, a TAKOXK HAJa€ PEKOMEH/IAIT Aep)KaBaM M0/I0 YAOCKOHAICHHS HAIllOHAILHOTO 3aKOHOIaBCTBA
y cdepi rymaniTapHoro mpasa [5].

KpiM Toro, BaxIJIMBUM MeXaHI3MOM 3aXHCTy JK€PTB KOH(MIIKTIB € MiKHApOAHUN KPUMIHAIBHUHN CYI
(MKC), crBopenuit Pumcrrum cratytom 1998 poky. Cyn Mae IOpUCIMKIIIFO 00 HANTSHKIMX 3I0OYMHIB POTH
JFOJSTHOCTI, TEHOLMAY Ta BOEHHUX 3JI0YHMHIB. [IPUTSATHEHHS BHHHHUX JO BIiINOBITAIBHOCTI € BaXKJIMBUM
€JIEMEHTOM Y 3MIlIHEHHI MIXXHAPOHOTO MPABOIOPSIKY Ta 3ar00iraHHi MOBTOPEHHIO 3704nHiB [3].

CyuacHi 30poiiHi KOH(IIIKTH JIEMOHCTPYIOTh HOBI BUKJIMKH TSI MXKHAPOJIHOTO TYMaHITapHOTO MPaBa.
3okpema, Jefanti yacrimie QiKCylThCs HAau Ha IMBUILHY iHPPACTPYKTYpY, BUKOpUCTaHHs 3a00pOHEHOT
30pofi, y4acTh HaliMaHIIiB 1 MPUBAaTHUX BlIICLKOBUX KOMITaHii. ToMy Mi>kHapoiHa CIIIIbHOTA aKTUBHO
MIPAIFOE HA/l OHOBIICHHSM 1 BAOCKOHAICHHSM MEXaH13MiB KOHTPOIIO 32 TIOTPUMAaHHSIM T'YMaHITApHUX
HOPM.

Oxpemy yBary 3aciiyroBy€ MUTaHHS 3aXUCTY IUBUILHOTO HACEICHHS, 0COOIMBO JKIHOK 1 JIITEH,
SKI € HaWOUIhII ypa3TWBHMH KaTeropismMu mia dac BidHHM. Pesomronii Pamu besmexku OOH
HaroJOUIylI0Th Ha HEOOXITHOCTI 3a0e3MedYeHHs iXHIX MpaB, a TaKOX IMOKApaHHS 3a CEKCyalbHEe
HACUJIbCTBO, BUKOPUCTAHHS ITeH-COAATIB Ta iHII 304rHu [4].
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Takum yMHOM, MIKHApOJHE TYMaHITapHE MPaBO € OJHUM 13 KIIOYOBUX €JIEMEHTIB CHCTEMHU
MDKHApOIHOTO MPaBONOpAaKy. BoHO cripsMoBaHe He JHIIe Ha 3aXUCT JIOJUHH Y HAIKOPCTOKIIINX
oOcTaBUHAaxX, ajne W Ha 30€peXEeHHs MiHIMAJIbHOTO piBHS T'yMaHHOCTI HaBiTh IiJl 4Yac BilHHU.
Bukonanus Hopm MI'TI € 060B’s3k0M yCiX JepskaB 1 CTOPiH KOH(MIIIKTIB, apKe BiJ] IIbOTO 3aJICKHUTh
HE JIMLIE J10JI1 OKPEMMUX JIIOJIEN, @ i MallOyTHE BChOTO JIFOJICTBA.
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Koxaneeuu Anina Ilempiena,

cmyoenmxka 4 kypcy, epynu 2213,
Haeguanvno-naykoeozo incmumymy ynpageuinHs,
mexHoao2iu ma npasosux Hayk HTY

Hayxoeguii kepigHuk:

Knroecea €ezenia Mukonaiena,

O00KMOp 10PUOUYHUX HAYK, npoghecop,
3a6i0y6ay Kagheopu 2ocnooapcbko2o ma
MPancnopmuo2o npasa

Hasuanvno-naykoeozo incmumymy ynpaeninms,
mexHnonoziu ma npagoeux Hayk HTY

IMIIUIEMEHTAIISI IPAKTUKH € BPOITEMCBKOI'O CYY 3 ITPAB JIIOJJUHHU B
YKPATHCBKE 3AKOHOJJABCTBO

E€Bponeiicbkuii cya 3 npaB moauHu (€CILI) € BaxJIMBUM OpraHoM, SKHH rapaHTye 3aXHCT
IIpaB 1 OCHOBOIIOJIOKHHUX CBOOOJ rpoOMasiHaM, MIANPUEMCTBAM Ta OpraHi3alisiM y JepKaBax, 110 €
yJacHULIIMU €Bporeiicbkoi KOHBEHIIIT 3 IpaB JI0AWHY Hianucanoi 4 nucronaga 1950 poky. Hapasi
€CI1JI BBaxkaeTbCcs OCHOBHOIO Ta €(PEKTUBHOIO 1HCTUTYILIEIO0 B chepi MIKHAPOJAHOTO 3aXHUCTY MPaB
JIIOVHH.

VYkpaina, oOpaBuM Kypc Ha €BpOIHTErpailito, akTUBHO TPAIIO€ HaJ| YIPOBAIKEHHSAM Yy BCl
cepu CyCHUIBHOTO JKUTTS €BPOINEHCHKUX CTAHIAPTIB. YPAaxOBYIOUM HEOOXIJHICTh BHU3HAUYEHHS
KpUTEPII0, CTAHJAPTY SKOCTI JJI HaJIS)KHOTO KOOPJAMHYBAHHS IsJIBHOCTI, YKpaiHa Jie/1ail yacTilie
3BepTaerbes 1 npaktuku €CILI [1, ¢.179]. e ocoOimMBO CTOCYETHCS rapMOHi3aIlii 3aKOHO/1aBCTBA,
BIIPOBA/KEHHS IEMOKPATUYHUX MPAKTUK, IOCUJICHHS MpaB JIIOJUHU, peOpMH Cy0BOi CHCTEMH, a
TaK0X OOPOTHOU 3 KOPYIIIIETO.

[Ipaktuka Cyny nonomMarae mpaBWJIbHO BUTJIYMaunuTH MojoxkeHHs KoHBeHIi1 Ta mpoTOKOIIiB
70 Hel, € JDKepenoM iX AMHAMIYHOTO TIYyMAaueHHs, IO 3JIHCHIOETCS B PE3yNbTaTi BU3HAYEHOI,
OJIHAaKOBO1, MOCHII0BHOI, cTiikoi aisibHOCTI Cyny [2, ¢.27]. Ta 3nauenHs pimens €CIIJI ne
00OMEKY€EThCS JIMIIE TPABOBOIO JOKTPUHOIO, B YKpaiHi BOHU MalOTh MPsIMe MPaKTHYHE 3aCTOCYBAHHS.

JlepxaBHa BUKOHaBYa ciayx0a YkpaiHu, BiAMoBigHO 10 M. 8 cT. 3 3akony Ykpainu «lIpo
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BUKOHABYE NPOBAPKEHHS», 3a0e31euye BUKOHAHHSA «pillleHb €BPONENHCHKOTo Cy/y 3 MpaB JIOAMHH 3
ypaxyBaHHSIM OCOOJHMBOCTEH, mepembadeHuX 3akoHOM YkpaiHu «[Ipo BHKOHaHHS pillleHb Ta
3aCTOCYBAaHHS TMPAKTUKH CBPONEHCHKOTO CyAy 3 TMpaB JTIOAWHM», a TaKOX pPillleHb 1HIIAX
MDKHapOJAHHUX OPUCAMKIIIHUX OpraHiB y BHUMaAKax, NepeadaueHuX MIKHApOJHUM JOTOBOPOM
Vkpaian» [1, ¢.176].

Pazom i3 1mum, mpaktuka €CIIJI nenmani akTHUBHIIIE BUKOPHCTOBYETHCS HE JIMINE IPH
BUKOHAHHI CYJOBUX pillleHb, a i y mporeci (opMyBaHHS MPAaBOBHUX MMO3UIIIH HAIlIOHATBHUX CY/IiB.
Tak, y CBOiX pillICHHSAX BOHU 4acTO mocuijaroThcs Ha npaktuky €CILJI, mo crpuse yHidikarii
CYAOBOI NPaKTHUKU Ta MiJBUIICHHIO PIBHS MPaBOBOTO 3aXUCTy rpomanasH. | sk 3a3Hadae B. L
Mamnykss, pimneHHs Cyay € yHIKaIbHUM JDKEPEIOM IOPUINYHOI YMKH 1 CTHIIIB, OCKUIBKHU CYJUTI, SIKi
BXOJATH 10 ckiany Cyny, MpeacTaBisioTh pi3HI MPaBOBI MIKOMM 1 cuctemu [2, ¢.25].

Kpim Toro, 3 meToro epextuBHOTrO0 3actocyBanHs cranaaptiB ECILJI, B Ykpaini nie YpsgoBuid
YIIOBHOBAXXEHUH y cripaBax €BPONEHCHKOTO CyAy 3 IpaB JIOJUHU, KU KOOPIMHYE BUKOHAHHS
pimens Cyny, npeacrapisie nepxxary B €CILJI, a Takox 3A1HCHIOE aHATITUYHY i METOIMYHY POOOTY
111 momupenHs npaktuku Cyay cepes HalioHaTbHUX TPaBO3aCTOCOBHUX OPraHiB, a BepxoBHui cyn
VYkpainu Ha cBoeMy oGiLIHHOMY CaliTi Hajlae PeryyspHi OTJISAN NPAaKTUKH €BPONEHCHKOro Cyay 3
MIpaB JIIOIUHHU.

IMniemenTanis mpakTHKU €BPONENCHKOro Cyly 3 PaB JIIOJIMHU B YKpaiHChKe 3aKOHOIAaBCTBO
€ KIIOYOBUM EJIEMEHTOM €BPOIHTETPalliiHOTO KypCy YKpaiHH, CIpPSMOBAHUM Ha TapMOHI3AIi0
HaI[IOHAJILHOTO MPaBOBOIO MOJIA 3 €BponeiichkuMu cranaapramu. [Ipakruka €CIII He numie cayrye
JDKEPEIOM JUHAMIYHOTO TJIIyMa4eHHs IOJIOKEHb €BPOMNEChKOi KOHBEHIIT 3 MpaB JIIOJMHM, ale i
BiJIiIlpae BAXJIMBY poyib y (GOpMyBaHHI MPaBOBHX IMO3ULINA HALIOHAIBHUX CY[IB, CIPHUSIOYU
yHiiKarii cy10BOi IPaKTUKH Ta IMiJBUIIEHHIO PiBHS 3aXUCTY MPaB JIIOUHH.
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1. MixkHapoIHUH 3aXHCT MpaB JIIOJAWHU : HaBYAJIbHUN MOCIOHUK / KOJ. aBTOpiB ; 3a ped. O. b.
Onwnmiko. JIbBiB : JIbBIBChKUIT IepKaBHUI YHIBEPCUTET BHYTPIIIHIX cripas, 2022. - 540 c.

2. Auppiii IBaHuUbKHMI. 3HaYeHHS NPAKTHKUA €BPOINEHCHKOrO Cyay 3 MpaB JIOAUHUA IS
BJJOCKOHAJICHHSI HAallIOHAJTHHOTO IIMBLILHOTO 3aKOHOIABCTBA YKpainu. L{uBinpHE mpaBo i mporec,
6/2020. c. 24-28. URL.: http://pgp-journal.kiev.ua/archive/2020/6/6.pdf

3. 3akon VYkpaiam «I[Ipo BukoHaBue mnpoBamkeHHs» Big 02.06.2016 Ne 1404-VIII. URL:
https://zakon.rada.gov.ua/laws/show/1404-19#Text

Kprokoea Anna Mukonaiena,

cmyoenmka 4 Kypcy,

FOpuouunozo ¢paxynememy Incmumymy ynpaeninusa, mexnonoeiti ma npasa
Hepoicasnozo ynieepcumemy inghpacmpykmypu ma mexHono2ii

M. Kuis, Ykpaina

Hayxoeuii kepigHux:

Knreea €ezenia Mukonaiena,

O00KMOp 10PUOUYHUX HAYK, NpOgecop

FOpuouunozco ¢paxynememy Incmumymy ynpaeninus, mexnonoeit ma npasa
Hepoicasnozo ynieepcumemy iHghpacmpykmypu ma mexHono2ii

ITOPIBHAHHSA ITPABOBOTI'O IIOJISA CTATYCY BIZKEHIA TA TUMYACOBOI'O
3AXHMCTY B KPAIHAX €C

VY cydacHux peanisix ri100aabHOi HECTaOLIbHOCTI, 30pOMHUX KOH(IIIKTIB, TyMaHITApHUX KPHU3
Ta MacoBOT'0 MEpEeMillleHHs] HaceJIeHHs, BaXJIMBUM IOCTA€ MHUTAaHHS MPABOBOIO CTATyCy 0cCi0, sKi
Oynu 3MyIleHl 3alUIIMTA CBOi JOMIBKM B TMOIIYKAax 3aXUCTy Ha TEPUTOPIi I1HIIHUX JAeprKaB.
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€Bporneiicbkuii Coro3, sIK CIUILHOTA, SIKa CIUPAETHCS HA TaKi I[IHHOCTI, K TIOBara JI0 Mpas JIFOJIUHU 1
JIFOJICHKOT T1HOCTI, CBOOOIa, IEMOKpATIisi, PIBHICTh, BEpXOBEHCTBO IMPaBa, MOCTAE TIEPE]l CKIATHIUM
3aBJaHHSIM - 3a0e3MeYUTH Y3TOPKEHi, Mi€BI Ta JOBrOTpUBAJII IPaBOBI MEXaHI3MH, 3]aTHI
rapaHTyBaTH CTaOLILHUN 3aXUCT 0co0aM, siKi MOTpeOyroTh Oe3reku. ToMy BaXKIIMBUM € 3TIMCHUTH
MOPIBHSUIBHUIN aHaji3 JABOX IHCTHTYTIB - CTaTyC ODKEHIS Ta PEKUM THUMYACOBOTO 3aXHCTY, IS
OIIIHKH TXHBOT €(HEKTUBHOCTI Ta BIAMOBITHOCTI Cy4aCHUM BUKJIMKAM MITrpaIiiiHol MO THKH.

OCHOBHMMH MDKHApOJHUMH aKTaMH, IO PETyJIOITh MUTaHHS OikeHcTBa € JKeHEeBChbKa
KOHBEHITisl npo_craryc GixenmiB 1951 p..Heio - Mopkcpknii mporokon 1967 p. ta Jly6ainchka
konBeHItis 1990 p. BignosigHo ;1o nmoyoxens KoHBeHIIil mpo craryc OibkeHIiB 1951 p., ObkeHiieM €
ocoba, sika yepe3 oOrpyHTOBaHI MOOOIOBAHHS CTATH >KEPTBOIO MEPECIIiTyBaHb 3a 03HAKOI0 PacoBOl
HAaJIC)KHOCTI, Peirii, rpoMaJssHCTBA, HAJIGKHOCTI JO IEBHOI COIIaJbHOI I'PYIH YH IOJITHYHHX
MOTJISAIIB  3HAXOJMTHCS 3a MEXaMH KpaiHM CBO€] HAI[IOHAIBHOI HAJIEKHOCTI 1 HE B 3MO3i
KOPHUCTYBATHUCS 3aXHUCTOM Ili€l KpaiHu ab0 He 0a)kae KOPUCTYBATUCS TAKMM 3aXHUCTOM BHACIIJIOK
TakuX Mo0O0I0BaHb; a00, HE MalO4YM BU3HAUYEHOTO IPOMAISIHCTBA 1 3HAXOJAYHNCh 3a MEXaMH KpaiHu
CBOTO KOJMIIHBOTO MiCISI TIPOXKMBAHHS B PE3yJbTaTi MOAIOHUX TOMINA, HE MOXe 4u He Oaxae
MMOBEPHYTHCS 0 HET BHACIIOK TaKMX 1M0000BaHb [1].

3rigHo 31 crarrero 31 JupextuBu 2013/32/€C, po3rnsy 3asBU PO HATAHHS CTATyCy OlKESHIIS
Ma€ TPUBATU HE OLIbIIIE MIECTH MICALIB 3 MOXKIUBUM MPOJOBXKEHHAM Y BUHATKOBHUX BUIIAJKaX, alie
3araJbHHIA CTPOK HE IIOBUHEH MEPEBHUINYBATH ABAALSATH OJTHOTO Micsiis. OcoOu, SKUM HAJaHO CTaTyC
ODKEHLA, MalOTh IMIMPOKHUI CHEKTp MpaB: MPaBO HA MPOKUBAHHS, MpalleBIAIITyBaHHS, COLiaTbHE
3a0e3reueHHs, MeIMYHI TIOCTYTH, OCBITa, a TAKOXK MPaBO HA BO33’€IHaHHS ciM’i. BogHOYac BOHU
3000B’sA3aH1 TOTPUMYBATHCS 3aKOHIB JepiKaBH, sKka Hajgana mputynok. Y KonBeHIii mpo cratyc
ODKEHII 3a3HAYCHO TaKe: «CTaTyc ODLKEHI TapaHTye IMpaBO OE3CTPOKOBOTO IMPOKHUBAHHS Ha
TEPUTOPIi BIAMOBITHOT ACP)KABH, a CTPOK, HA KWW BHIAE€THCS TOCBIAYCHHS ODKEHIIS, BIPI3HIETHCS
B PI3HHX KpaiHax, Xxoua nepeadayae mpaBo MOHOBJICHHS HA aHAJOTIYHUHN cTpok». CraTyc OLKEHIs
MO3Ke OYyTH BIIKJIIMKaHU 0JIpa3y, KOJU 3’ IBJISIFOTHCS JOKa3H, sIKi BKa3yIOTh Ha Te, 110 € MiJICTaBU AJIs
roro mepernsiay. Cratyc ODKEHIS € OUTBII CTAOUTFHUM 1 IOBTOTPUBAIIUM - HOTO MOXHA BTPATHUTH
nuiie 3a Bu3HaueHux y KoHBeHIi1 yMoB.

[lutaHHsS HaJaHHS THUMYacoBOro 3axucTy perymtoe dupektuBa €C  2001/55/EC  mpo
THUMYACOBUH 3axHCT, ska Oyna mpuiiHara B €C me 20.07.2001 mis 3a0e3neueHHs MiHIMaIbHUX
CTaHJIapPTiB HA/IAHHS TUMYACOBOTO 3aXHCTY y BHITQJIKAX MAaCOBOT'O HAIUIMBY Mepemimenux ocib. Lo
Hupexktupy €C ymepiie akTHUByBala MiCisS MOYaTKy MOBHOMAIITaA0HOTO BTOPTHEHHs Pocilichkoi
®enepanii B Ykpainy y 2022 poui. Le gano 3Mory MijibiiloHaM yKpaiHI[iB OTpUMAaTH 3aKOHHI T1JICTaBU
JUIS TIPO>KMBAHHS, TpAIEBIAIITYBaHHS Ta IHTerpamii y JaepikaBax-uieHaX. Takuil mpeneaeHT
MPOJICMOHCTPYBAB TPHUKIIAJ 3aCTOCYBAaHHS KOJCKTUBHOTO MEXaHI3My 3aXHCTy B MeXax
eBponeicpkoro mnpasa. OTxke, "TUMYACOBUN 3aXHCT" - MpOLEAYypa BUHATKOBOTO XapakTepy s
3a0e3neyeHHs y pa3l MacoBoro abo HEMHUHYYOTO MacOBOI'O HAIUIMBY MEPEMIIIEHUX 0cCl0 13 TpeTixX
KpaiH, 1K1 He MOXYTh IIOBEPHYTHUCS 10 KPaiHU CBOTO MOXOKEHHSI, HETAHHOTO0 TUMYaCOBOTO 3aXUCTY
TaKHX 0ci0, 0COOJIMBO SIKINO 1CHYE PU3UK TOTO, 1110 CUCTEMA IPUTYJIKY HE 3MOKE BIIOPATHUCS 13 TAKUM
HalUTMBOM 0€3 HEraTMBHUX HACTIAKIB Ui CBOTO €(QEeKTUBHOTO (YHKI[IOHYBAaHHSA, 1HTEPECIB
BIZIMOBITHUX OCI0, a TAKOX 1HIIUX 0CI0, SIKi MPOCSTH PO HaJaHHS 3aXUCTy [2].

JlupekTrBa MOIMPIOETHCS Ha «MAaCOBUHM BHUI3[ MEPEMIIICHUX OCI0» Ta THUX, XTO BUIKIKAE 31
«CBOIT KpaiHU 4 perioHy moxoxeHHs». L chepa 3actocyBanns € mmpioro HiX chepa KorBeniii
mpo ODKEHIIIB, SKa 3aCTOCOBYETHCS, KOJH oOco0a mepedyBae: «3a MeXaMH KpaiHM CBOTO
rpOMajIIHCTBA 1 HE MOXke a0, yepe3 cTpax, He 0a)kae CKOpPHCTATUCS 3aXUCTOM Iii€l kpaiHu» (abo,
SIKIIIO HEMA€E TPOMAJISTHCTBA, KPaiHU IXHBOTO MOCTIHHOTO NposkuBaHHs) [3].

TuM4acoBUil 3aXUCT 3aIPOBAKYETHCS 0€3 1HAMBIAYaJIbHOTO PO3IJISAY 3asBH - Ha IMiJICTaBl
pimenHs Pagu €C Bianosinno a0 Jupextusu 2001/55/€C. IlouaTkoBHii CTpOK Aii TUMYacOBOTO
3aXUCTY CTAHOBHUTb OJMH PIK 13 MOXIIMBICTIO NMPOJOBXKEHHS 0 TphoX pokKiB. [licis 3akiHUeHHS
TUMYACOBOT'0 3aXUCTY, 0c00a MOBUHHA TOOPOBIILHO MOKUHYTH TEPUTOPIIO BIAMOBIIHOI AepKaBU. Y
pasi, KO L€ He OyAe BUKOHAHO, 10 Hei Moxe OyTH 3acTOCOBaHa Ipoleaypa MPHUMYCOBOIO
MOBEPHEHHS y KpaiHy MOXO/KEHHsI. Y KOHTEKCTI TUMYaCOBOTO 3aXUCTy 0c00a OTpUMYE: MPaBO Ha
MPOXKUBAaHHSA B KpaiHi, B SKid BOHA 3BEpHYJAacs 3a THMYACOBHUM 3aXHCTOM, JOCTYI JIO
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MpaIeBIAITYBaHHS, MEUYHY JOMOMOTY Ta COMIaIbHY MIATPUMKY, HOCTYII O JKUTIA, JOCTYM JIO
OCBITH JITSAM.

[TincymMmoByrO4H BHIIIE CKa3aHE, MOKHA 3pOOUTH BUCHOBOK, III0 CTATyC ODXKEHIIS 1 THMYACOBUIN
3aXUCT MAIOTh CIIIJIbHY METY - 3aXHCT 0Ci0, sIK1 4epe3 3arpo3y MepeTBOPUIIHCS Ha IEPEMILICHUX, alle
BOHU CYTTEBO PI3HATHCS 32 MPUPOIOI0, MIPOIIETYPOI0, CTPOKOM 1 00CsATOM IpaB. bikeHel» oTpumye
IHAUBIAYaNbHUM, OUIBII CTAJIMKA 3aXHCT, 3 MPaBOM Ha MPOKUBAHHSA, OOCTYH 1O MOCTIMHHUX
COLIAIbHUX TapaHTiil, 4aCTO 3 MOKJIMBICTIO Mi3HIIIE IHTETPYBATUCS B CYCIIUTLCTBO YM OTPUMATH 1HII
1paBa, B TOMY YHCJI1 IPaBO Ha BO33'eqHaHHS ciM’i. TuMuacoBumii 3aXucT, X04a i J1a€ BaXJIMBI paBa
(>KUTIO, MEAMYHA JAOMIOMOTra, OCBITa, poOOTa, COIliaTbHA MATPUMKA), Ma€ OOMEKEHUI CTPOK, MEHIII
CTaOUTBHUI XapakTep, 1 yacTo nepeadavae aBTOMaTHYHE 3aKIHYCHHS [111, KOJIM 3HUKAIOTh OOCTaBHHH,
110 MOr0 BUIIPABAOBYBAIIU.

Jimepamypa:
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Ocounixin /lenuc Anamoniitosuu

cmyoenma 3 ckopouenozo Kypcy, epynu 2214
OpUOUUHO20 haxyibmemy,
Hasuanvno-nayxoeozo incmumymy ynpagninms,
mexHoao2iu ma npasoeux nayk HTY

m. Kuis, Ykpaina

Haykoeuii kepienuk:

Knreea €ezenisa Mukonaiena,

O00KMOp I0PUOUYHUX HAYK, npogecop, 3asidyioua Kageopu
T'ocnodapcvkoz2o ma mpancnopmuo2o npasa
Hasuanvno-nayxkogozo incmumymy ynpaeuinns,
mexnonoz2iu ma npagosux nHayk HT'Y.

’KEHEBCHKI KOHBEHIIIi TA IX E@EKTUBHICTH ¥ 3ABE3IIEYEHHI ITPAB
BIHCHKOBOIMOJIOHEHUX Y XXI CTOJIITTI

[ToBHomacmiTabHa arpecis P® mpotu VYkpaiHM pagukalbHO 3arocTpuia MHUTaHHS
notpumaHHs JKeHeBcbkuX KoHBeHLIH 1949 poky Ta JlogaTKoBHX NPOTOKOMIB LIOJO0 CTaTycy M
3axucty BilicbkoBonosoHeHux (BIIO). Monitopunrosi opranu OOH @QikcyroTh cucTeMaTHuHI
TOPTYpH, HEIOIChKE MOBOKEHHS Ta iepeciiayBanHs ykpaiHcbkux BI1O; 3a10kyMeHTOBaHO HaBITh
KpUMIHAJIbHI TPOBA/DKEHHS IPOTU IOJIOHEHUX 3a «TEPOpPHU3M», IO CYNEPEeUUTh IMYHITETY
KoMOaTaHTa 3a MDKHapOoAHUM rymanitTapHuM npasom (II'TI) 1 cranaapTam cripaBeUIMBOrO Cyy s
BIIO. Ognoyacno MKYX He Ma€e MOBHOTO JIOCTYITY JI0 BCiX MMOJIOHEHUX, MONpU MaHaaT KoHBeHIIH;
HaTOMICTh B OKpeMi Mepioay BAABANOCA 31MCHIOBATH BiABimyBaHHs «Tucsd BIIO» 1 mepenatu
6mu3pko 13 000 ocoGHCTUX MOBIAOMIIEHb MK IOJIOHEHUMHU Ta POJUHAMH, 1110 YACTKOBO BiJIHOBIIIOE
3B’SI30K 13 30BHIIIHIM cBiToM. Ilopsan i3 muMm, eBosoliss OOMIHIB JEMOHCTpYE aMOIBaJeHTHICTh
NpPAaKTUKU: Tepiofan OJOKYBaHHS 3MIHIOIOThCS MaciuTtabHumu obmiHamu (y 2025  pomi
MOBIAOMIISUIOCS PO HaOUIbmmi oOMiH — Maibke 800 oci0), 1m0 CBITYUTH NpO (pparMeHTapHy
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nieBicTh pexxumy 3axucty BIIO Ta ogHOYacHy KpUXKICTh MeXaHi3MiB BHUKOHaHHS KoHBeHIIH B
YMOBaxX Cy4acHOT BIHH.

PexxyuM 3axucTy BifICBKOBOTIOJIOHEHHMX BKJIIOYAE: CTaTyc KoMOaTaHTa i MOJOHEHOro (IMyHITET Bif
KPUMIHAJIBHOT'O NE€pECIilyBaHHs JIMIIE 33 y4acTb y O0HOBUX JisX; IPaBO HA T'YMaHHE [TOBOPKEHHS),
abCcoIOTHY 3a00pPOHY KaTyBaHb 1 HENMIOJICKKOTO 200 TaKOT0, IO MPUHUXKYE TiTHICTh, TOBOKEHHS, a
TaKOX rapaHTii NpolecyalbHUX MpaB (HAJIEKHI yMOBU YTPUMaHHS, MEIUYHA JOIIOMOra, KOHTAKT 13
ciM’€10, IOpUINYHI TapaHTii y pasi MpoOBapKEHb, II0 HE CTOCYIOThCA 3aKOHHOI ydacTi y BiiiHi).
KirouoBuii 1HCTUTYIIHHUK €JIEeMEHT — OOOB’S30K CTOpiH JOMyCKaTH MIiKHApOIHUN KOMITET
Yepsonoro Xpecra (MKUX) no micup TpuMaHHS, y T.4. JUIsI MOHITOPUHTY Ta OOMiHY CiMEHHMMHU
MTOBIIOMJICHHSIMHU;, OKPEMO 3aKpiIJIeHO 000B 30K penarpiallii BaKKOIOPAHEHHUX 1 BAXKKOXBOPHUX. Y
MiCYMKY HOpPMa € YiTKOIO 1 Cy4acHO0, OJHAK ii pealibHe 3a0e3IeUeHHs 3aIeXKHUTh BiJ JOCTYILY,
Bepu(ikamii ¥ MoJITHYHOI BOJI CTOPiH, IO MiATBEPKYIOTh O(IIiiiHI 3BITH Ta MPAKTHYHI KEHCH
OCTaHHIX POKiB.

Momitopunrosa Micis OOH 3 npaB JIF0JUHM KOHCTATY€ CTaJll BUNAKU KaTyBaHb, )KOPCTOKOIO
i IPUHMKYIOYOT0 MOBOPKEHHS 100 yKpaincekux BITO 3 60oky Pocii, a Takok nmepemkoan 10cTymy
MKUX no micips yrpumans. Y3aranbaeHo, OHCHR noxymeHTye mmpokoMacmTabHi MOpyIIeHHS
IT'TT o0 MOJIOHEHMX 1 3aKITUKAE 10 OE3MEPEIIKOTHOTO TYMAHITAPHOTO JIOCTYITY.

3BiT Amnesty International 3a Gepezenb 2025 p. omnucye KaTyBaHHS, TpUBajle yTPUMaHHS
incommunicado Ta HaCHJIBHUIIBKI 3HUKHEHHS YKPATHChKUX BICHKOBHX 1 IUBUIBHUX Y POCIHCHKOMY
TMIOJIOHI Ta MPsIMO KBalli(piKye 1€ SIK BOEHHI 3JI0YMHHU Ta 3JI0YMHH MIPOTH JTHOASHOCTI [1].

Human Rights Watch 3agokymentyBana He MeHme 15 BHMagKiB po3CTPiliB YKpaiHCHKHX
BiICbKOBHX, SIKI HAMarajiucs 31aTucs abo Bxe 3nanucs (nepion i3 rpynns 2023 p. o Becuu 2024 p.),
110 Ma€ PO3TJIAIATUCS SIK BOEHHUH 37I04UH [2].

Y 2025 p. pociiiceki cynu (PoctoB-Ha-J{oHy) BUHOCHIN 3aKpuTi BUpOKH Ha 15-21 pik moao
TPyl YKPAiHCHKUX MOJOHEHHX 3a CTAaTTSIMH PO «TEPOPH3M», MONPU IMYHITET KomOaTaHTa 3a
XKeneBcbkrMH KOHBEHLIAMHU; MOAIOHI Keiicu (pikcyBamucs 1 padime npoTu OiiiniB «A30By». Lle
npsiMo cynepeunts pexxumy BIIO, ne mojoHeHHIT He MOXe MepeciiiyBaTHCs JIMIIE 32 3aKOHHY
y4acTb y BOEHHHUX JIISIX.

MKUX mnoBigomisie po tucsdi BiaBiayBanb BITO 3 060X OOKIB 1 JECSITKU TUCSY CIMEHHUX
MOBIJIOMJICHB: CTaHOM Ha KBiTeHb 2025 p. — 6am3pko 13 000 mepemaHux MOBIJOMIICHD, a JI0 KIHIIA
ceprns 2025 p. — nonax 20 900; BogHOYAC AOCTYN 3aIMINAETHCS MEPEPUBYACTUM 1 HETIOBHUM. Y
2025 p. BinOynucs HAHOLIBII OOMIHU ITOJIOHEHHMH 3a BECh Yac MOBHOMAcIITa0HOI BIHHU: y Oepe3Hi
— «OAMH 13 HaWOuIbIMX» (Mpubi. 175 3 Ko)kHOTO OOKY), Y TpaBHI — MacIITaOHUI OaraToeHHUMA
ooMin mo 1000 ma 1000 (3a manumu Reuters i1 moBimomieHHsMU cTopiH). Lle memoHcTpye
(bparMeHTapHy Ji€BICTh T'YMaHITAPHUX MEXaHI3MIB 3a HAsIBHOCTI MOJIITHYHUX TOMOBICHOCTEH [3].

EdextuBnicts JKeHeBChbKMX KOHBEHLINH Yy 3a0e3ledyeHHl MpaB BiliCBKOBOIOJIOHEHUX
BHU3HAUYAETHCS HE CTUIBKU 3MICTOM HOPM, CKUIBKH iX BUKOHYBAHICTIO: TaM, /i€ IHCTUTYL10HAI130BaHO
noctyn MKUX, BinOyBaroTbcs peryssipHi Bi3UTH, (GIKCYIOTbCS YMOBH YTPUMAHHS Ta HIATPUMY€ETHCS
OOMIH CIMEHHUMH TIOBIJOMJICHHSIMH, a 3pOCTaHHsA MacmTabiB OOMIHIB TIOJIOHEHUMH CIYTy€e
HEeNpsSIMUM 1HAUKATOPOM «IiHHOCTI» crarycy BIIO; BomHouac BiACYTHICTh YHIBEPCAJIHHOTIO
IHCTPYMEHTY HEraiHOro MnpuMycy 3a HEJONyCK a0o KaTyBaHHS, MOJITHU3Allisl T'yMaHITapHOTO
JOCTYIy, KpUMiHai3alisg KoMOaTaHTIB ycyneped MDKHAPOJHOMY T'yMaHITapHOMY IpaBy Ta Opak
HEBIJIBOPOTHOI 1H/AMBIIYaJIbHOT BIAMOBIJAJIBHOCTI B peaJbHOMY 4Yacl IIAPUBAIOTH JII€BICTh
KonBeHwiii; oTxe, pealbHUN 3aXUCT MOXKIMBUM JIMIIE 32 HASBHOCTI Tpiaau JOCTyN—BepHUdiKarisi—
puMyc, 0e3 sKoi HaBiTh JOCKOHAJ1 HOPMH 3aJIUIIAIOTHCS I€KJIapaTUBHUMH.

Otxe, JKeHeBCbKi KOHBEHIII peleBaHTHI W JOCTaTHI 3a 3MICTOM, aje IXHS di€BICTh
BHU3HAYAETHCS JOCTYNOM, BepH(iKalli€lo Ta MPUMYCOBICTIO BUKOHaHHs. KaTyBaHHs, cTpaTH mija yac
31a4i, kpuMinanizauis BI1O 3ag0kyMeHTOBaHI aBTOPUTETHUMH JIKEpEIaMu Ta MiJPUBAIOTh IMYHITET
koMOaranTta. Bizutu MKYX Tta Benuki oomiau 2025 p. 1eMOHCTPYIOTh YaCTKOBY 1 HECTIHKY JII€BICTh
TYMaHITapHUX MeXaHi3MiB.  YKpaiHi JOLIIBbHO MNPOCYBAaTH CTaji MPaBOTBOPYI pIllIEHHS, IO
nepetrBoprotoTh HopMH IT'TI Ha mpatroroyl IHCTPYMEHTH IPUMYCY Ta BIANOBITAIBHOCTI, 1 TapajieIbHO
BUOYIOBYBaTH iIHPPACTPYKTYPY MOKA31B 7S TIEPCOHAII3AIIIT TPOBUHH.
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Ocmanuyk Ancenina

cmyoenmka 3-20 Kypcy,

Haeguanvno-naykoeozo incmumymy ynpageuinHs,
mexHoao2iu ma npasosux Hayk HTY

M.Kuis

Hlooonan IOnia Onexcanopiena,

Kanouoam opuouunux nayx,

ooyenm Kageopu 20cnooapcbKo20 ma MmpaHcnopmHo2o npasa
Hasuanvno-nayxoeozo incmumymy ynpagninms,

mexHoao2iu ma npasoux nayk HTY

PET'YJIOBAHHSA 3EMEJILHUX BIJHOCHUH Y AT'POITPOIOBOJIbYIN C®EPI:
BUKJIMKHU J1JIs1 MAJIOT'O TA CEPEJHBOTI'O BIBHECY

3emJIs SIK OCHOBHU I BUPOOHWYHIA aKTHB Bi/Iirpae KIFOYOBY POJIb y 3a0€3IIeYeHHI IPOI0BOIBYO]
0e3MeKy Ta eKOHOMIYHOIO 3pOCTaHHs JepxaBu. B YkpaiHi micis 3anpoBajykeHHS PUHKY 3€Meb
cluIbChbKOrocmogapchbkoro mpusHaueHHs y 2021 pormi BigOynucs cyTTeBl TpaHcopmalii B
peryJoBaHHI 3eMeNbHUX BiqHOCHMH. HesBaxkarounm Ha nibepaini3allito, HOBa CUCTEMa HE YCyHYJa
CUCTEMHI  jAucOaliaHcH, TIO0 CTBOPIOE 3HAYHI BUKIWMKM JUII MalldX Ta  CEpPEeaHiX
CUIBCBKOTOCIIOAAPCHKUX  MiANpUEMCTB. Lli Cy0'ekTH rocmnomaproBaHHS CTAHOBISATh OCHOBY
COLIaNIbHOI 1H(PACTPYKTYPH CUICHKUX TEPUTOPIN, CIIPUSIOUYHN 3aHATOCTI Ta JTOKAJIbHOMY PO3BUTKY.
OpHak YMHHA MOJENIb 3€MEJbHHUX BIJIHOCHH, OOTsDK€Ha (PIHAHCOBHMMH, aJMIHICTPAaTUBHUMH Ta
KOHKYPEHTHUMH Oap'epaMu, oOMexye iXHIll PO3BUTOK, CHPHUSAIOYM KOHILEHTpALil 3eMeTbHHX
pecypciB y pykax BETUKHUX arpoxXoJiiMHriB. Lle, y cBOIO uepry, 3arpoxye Iernonyssilieo CUTbCbKUX
PETiOHIB, 3HM)KEHHSM CTIMKOCTI arpapHOro CEKTOpy Ta 3arajlbHOI0 BPAa3/MBICTIO MPOJOBOIBYO]
CUCTEMHU.

AHali3 YMHHOTO PEryJIOBaHHS 3€MeNIbHUX BiTHOCHUH BHUSBHB HHU3KY KIHOUOBUX Oap'epiB, sKi
MEPeIIKOKa0Th e(EeKTUBHIN NISIBHOCTI MalMX Ta CEPENHIX MIANPHUEMCTB B arpONpoOAOBOIbYIN
cdepi. Cepen; GpiHaHCOBO-€KOHOMIUYHUX Oap'epiB BapTO BUOKPEMHUTH BHCOKY BapTICTh JOCTYIY 10
3emui: 3a naHuMu CBitoBoro 6aHky (2022), BIAKPUTTS PUHKY 3€MJIl IPHU3BENO JO 3POCTAHHA
OpPEHJIHUX CTaBOK, L0 OCOOJIMBO BIUIMBAE HA MIJNPUEMCTBA 3 OOMEXKEHMM KamiTaJoM, OCKIJIBKH
BEJIMKI arpOXOJIMHTH 3[JaTH1 IPONOHYBATH IIPEMIaJibH1 IJIaTEK1, BUTICHAIOUN MaIUii O13HEC 3 pUHKY.

Kpim Toro, oOMexxeHuit JOCTYI 10 KPEIUTHUX PECYPCIB CTa€ 3HAYHOIO MEPEIIKOA0I0, a/IKe
0aHKM BHMAararoTh JIKBITHOI 3aCTaBH, 30KpeMa 3€MJll Y BJIACHOCTI, TOJI SIK IS MiAMPHEMCTB, K1
MEPEeBXHO TMPAIIOIOTh HAa OPEHJOBAaHUX MUISHKAX, L€ YCKJIaJHIOE (iHaHCYBaHHA. 3TiAHO 31
CTAaTUCTUYHUMHU JaHUMH JlepkaBHOT CiyxOu cratuctukd Ykpainm (2023), gacTka Maamx Ta
cepe/iHiX O13HECIB y 3arajbHii IO CIILCHKOTOCIOAAPCHKUX YTi/lb CYTTEBO HM)KYA 32 BIAMOBIIHUI
MOKA3HHUK BEJIMKUX TOCTIOJAPCTB, MO0 3HMKYE IXHIO KPEAUTHY CIIPOMOYKHICTb.
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AJMIHICTPaTUBHO-TIPABOBI MEPELIKOIU BKIIOYAIOTh CKJIAHICTh KOHCOJI1allil 3eMeIbHUX NaiB:
mporiec HaOyTTs MpaB Ha 3eMITIO, OCOOIUBO M10/10 ""CraAKOBUX " TAIB 3 YNCJICHHUMU CITIBBJIACHUKAMH,
3aJIMIIAETHCS OIOPOKPATU30BAHUM 1 TPUBAINM, IO MiJBHUILY€E TPAHCAKI[IIHI BUTPATH AJI MaJIOToO Ta
cepeqHbOro Oi3Hecy. HemockoHamicTs qep>kaBHUX PEECTPIB TAKOXK CTBOPIOE PU3UKH, TIOIPH ITEBHUN
mporpec, MoBHa MPo30picTh JlepKaBHOrO 3eMENBHOTO KagacTpy Iie He TOCSATHYTA, 0 IPU3BOIUTH
70 IPUXOBAaHKUX OOTSHKEHb UM CYIEPEUOK 010 ITPaBa BIACHOCTI MPH YKJIQJAaHHI YroJ.

KoHkypeHTHa HEpiBHICTh MPOSBISETHCA B IepeBarax BEIMKHX TOCHOJAPCTB, SIKI MalOTh
CreIiagizoBadl OPHAWYHI Ta 3eMJICBIOPSAHI BiAAUM UIsI €(PEKTHBHOTO YHPABIIHHS BEITHMKUMHU
MacHBaMH 3€MJIi, TOJI K MaJli MiJMPUEMCTBA BUTPAYAIOTh OLIbIIE PecypciB Ha aaMiHICTPAaTUBHI
nutanHsg. OparMeHTais 3eMeIbHUX MAaCcHBIB 3MYIIyE Malli TOCIOJAApCTBa OOPOOIATH pO3pi3HEHI
JUISHKY, 0 POOUTH HEPEHTAOETHbHUM BUKOPUCTAHHS CY4aCHOI TEXHIKM Ta TEXHOJOTIH TOYHOTO
3eMJIepOoOCTBa, 3HIKYIOUH IXHIO KOHKYPEHTOCIIPOMOKHICTb.

Sk mpuKIIag MOKHA HaBECTU CUTYaIiio 3 (pepmepchkuM rocnogapctBoM «Exo-3epro» (300
ra), sike IJIaHye Mepexi Ha OpraHiyHe BUPOOHMIITBO, III0 BUMArae JOBIOCTPOKOBOT'O IUTAHYBAaHHS Ta
iHBecTHII y cuaepanito Ta TexHiky. lllomo BuKIMKIB 3emiie3abesnedeHHs: st €PEeKTUBHOT
ciBo3MiHU noTpiOHO nomatkoBo 100 ra, anme BiaacHUKH cyciiHiX maiB (12 oci0) BiggarTh mepeBary
KOPOTKOCTPOKOBUM J0roBopam opeHau (1-3 poku) 3 BEJIMKUM XOJIIUHIOM, SIKMM IIPOIOHYE
rapaHTOBaHy Iepefomiary. IHBecTyBaHHS OJIOKYETbCS BiJMOBOIO OaHKy B KpeOuTi Ha
Creniaii3oBaHy TEXHIKYy 4Yepe3 HeIOCTaTHI rapaHTii BiJf KOPOTKOCTPOKOBHX JIOTOBOPIB OpPEHIM.
AMIHICTpaTUBHHHI TATAp IMOJSArac B 3HAYHUX BHUTPATax 4yacy Ta KOIUTIB HA IOPUAWYHUI CYHpOBiX
KO>KHOTO HOBOTO JIOTOBOPY 3 PI3HUMH BIIACHUKAMHU. Y MiACYMKY MPOEKT OPraHiqHOTO BUPOOHHIITBA
3PHBAETHCS, 1 TOCTIOAAPCTBO 3AIMUMIAETHCS B IMACTII HU3BKO JOXOIHOTO TPAIUILIHHOTO BUPOOHHUIITBA
0€3 MOKJIMBOCTI CTBOPEHHS J10JIaHOI BapTOCTI.

AHani3 BUKIMKIB CBIYMTH, IO 3alPOBAPKEHHS PUHKY 3eMIi 0€3 MapajelbHOr0 CTBOPEHHS
MeXaHi3MiB MIATPUMKH MaJIOTO CITbCHKOTOCHOMAPCHKOTO Oi3HECY MOCHIIMIO HEPIBHICTD y AOCTYIII
70 KII04OBOTro pecypcy. be3 momonanHs nux Oap'epiB YkpaiHa pH3HKye BTPaTUTH COLIaJIbHO-
€KOHOMIYHUI OTEHITia]l MAJIOTO Ta CEPEIHBOTO arpodi3Hecy, 10 MPU3BEE 10 MOHOIOMI3AIl] PUHKY
Ta BPa3IUBOCTI MPOJOBOIBUOI cucTeMH. s 3MiHM cuTyalii HEOOXiTHUN KOMIUIEKC 3aXOJiB,
30KpeMa CTBOPEHHS JIepKaBHUX MporpaM (hiHaHCOBOT MIATPUMKH (KOMIEHCAIiS YaCTUHH OPEHIHOI
IUIaTH, TapaHTii MO0 KpeauTax), CIPOIICHHS IPOLEAyp KOHCOMiAaIii 3eMellb, 3aKOHOJaBYe
320X0UYEHHS JIOBIOCTPOKOBOI OPEH/IM Ta aKTUBHA MiATPUMKA Koomeparllii cepe Maaux GpepMepiB.
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Hawuncoka /liana KOpiiena,
cmyoenmxa 4 kypcy, epynu 2213,
Haeuanvno-naykoeozo incmumymy
VNPAGIIHHA, MEXHOI02I Mma
npaesosux Hayk HT'Y

Haykoeuii kepigHuk:

Knioeea €Eezenia Mukonaiena

OOKMOp 10PUOUYHUX HAYK, npogecop,
3a6idysau Kagheopu 2ocnooapcbko2o ma
MPancnopmHo2o npasa
Hasuanvno-nayxosozo incmumymy
Ynpaeninus, mexnonoziii ma

npaesosux Hayk HTY

MIKHAPOIHO-ITIPABOBUI 3AXUCT ITPAB BIXKEHIIIB

Y XXI cromitti mpobiema 3aXxHCTy MpaB ODKEHIIB HaOysna OCOOJMBOI TOCTPOTH Yepes
3pOCTaHHS KIJILKOCTI 30pOMHMX KOH(QIIIKTIB 1 BiAMOBIAHOI COIialbHO-€KOHOMIYHOI HECTaO1IBHOCTI.
VY 1bOMyY KOHTEKCTI BUBUCHHSI MIXKHAPOJHO-TIPABOBHX MEXaHI3MIB 3aXUCTY MpaB O1KEHIIIB Ta aHAJI3
IUIAX1B iX yJOCKOHAJICHHS € HA/3BHUYAWHO aKTyaJbHUM 5K 3 HAYKOBOi, TaK 1 3 MPAKTUYHOI TOUKH
30py.

B ymoBax 30poitHOro KOH(IIKTY HUBIIbHE HACETICHHS Ma€ OYTH 3aXUIICHUM BiJl BOEHHUX JIIH.
AJie caMe MUpHE HACEJICHHS HalvacTinie crae 00’ €KTOM BOEHHHX JIiid, 0COOJIMBO B CY9aCHUX BilfHAX
imoBctanHsax [1, c.341]. Tomy BUHHMKa€e HEOOX1THICTh 30BHIITHLOT IOTIOMOTH Ta MIATPUMKH 0cO0aMm,
K1 OyJIM BUMYILIEH] TOKWHYTH CBOI JIOMIBKH, B TOMY YHMCIIi BHACITIIOK PYHHYBaHHS KUTIIA.

Humni craryc OieHIIIB Ta rapaHTii iX 3aXUCTY 3aKpiMJieH] Y TAKUX MDKHAPOJAHUX HOPMATHBHO-
MpaBoBHX akTax sk KoHBeHiis mpo cratyc oikeHis (1951 poky), [IpoToko:n momo craTycy OiKeHITiB
(1967 poky), Hexknapariis npo TepuTopiayibHUi TpuTyiaok (1967 poky), [ekmapaiiis npo 3axuct
KIHOK 1 JIiTeH Npy HAA3BUYAMHUX OOCTaBUHAX Ta IMiJ 9ac 30poitHuX KOHQUIKTIB (1974 poky).

VY perioHanbHOMY BUMIpPi TaKOX C(OPMOBAHO HU3KY BXKIMBHUX JOKYMEHTIB, ik KoHBeHIIis
010 KOHKPETHHUX aclekTiB mpobiieM ObkeHIIB B Adpuii Opranizauii Appuxkancbkoi €1HoCTI
(1969 poky), Kapraxencpka aeknaparis moao OivkeHmiB s kpain Jlatuncekoi Amepuku (1984
POKY), IO BPaXOBYIOTh CIIENU(IKY OKPEMUX KOHTHHEHTIB.

LlentpanbHy ponb y 3a0e3nedeHH] MIKHApOJHOIO 3aXUCTy ODKEHLIB BiJirpae YmpaBiiHHA
BepxoHoro komicapa OOH y cnpaBax 6ixenuis (YBKB OOH), sike nie BiANOBIIHO 10 CTaTyTy Ta
nignopsakoBane ['enepanpHiii Acam6iei OOH. YBKB OOH BianoBinae 3a HaaHHS MI>KHAPOIHOTO
3aXUCTy ODKEHLSIM, KOOPAMHALIIO CIIBIpAIll MK JAep)KaBaMH, po3poOKy 3aX0/iB JJis 3ar100iraHHs
O1KEHCTBA, MIATPUMKY BHYTPIIIHBO MEPEMIIIEHUX OCI0 Ta 1HII T'yMaHiTapHi i CoIlialibHI aCTIEKTH
[2, c.113]. BaxxnuBo, mo gaHa oprasizallis Mpaioe Haja PO3pOOKOI0 3aXO0JIB CIPSIMOBAHMX Ha
YCYHEHHSI IPUYUH BUMYIIEHOTO MEPEeMIillleHHs HacelleHHs. 30KpeMa, Y BIAMOBiAb Ha TyMaHITapHY
kpu3y B Ykpaini YBKB OOH naznano minbiioHaM BHYTPILIHBO NEPEMILIEHUX OC10 JOCTYII 10 KUTJIA,
MEIMYHOT IOMOMOTH Ta MPaBOBOT MiATPUMKH.

[Tounnaroun 3 2014 poxy YBKB OOH TicHo cmiBmpairoe 3 VYpsgom Ykpaiau Ta
I'POMAJICHKICTIO Y BIJMOBIb Ha MPOOJIeMy BUMYILIEHOTO NepeMimieHHs 1,6 MijabiloHa BHYTPILIHBO
nepemimeHux ocid (BIIO) 31 cxonmy VYkpainu ta ABToHOMHOI Pecmy6usiku Kpum. [ ocHoBHa
nisutbHicTs YBKB OOH 30cepemkena Ha 3axucti npaB i cBo6oa BITO, mokpaiieHHi yMOB iXHBOTO
YKUTTS Ta 3HAXO/DKECHHI U1 HUX JJOBTOCTPOKOBUX pilieHsb 3, ¢. 67]. 13 2022 poxy YBKB OOH nanae
JornomMory YKpaiHi, BIJOMO TpO TPOLIOBY MiATPUMKY, JOMOMOTY B 3a0e3Me4YeHi OCHOBHHX
HEOOXI1THUX JJI ICHYBaHHSI IOTPEO JIFOAMHH, TAKUX K KUTIIO, JIIKU, XapUyBaHHS Ta OJIsT.

MoxHa 3poOMTH BUCHOBOK, I1I0 3aXUCT IpaB OiKeHliB, nepecenenuiB Ta BIIO Ha Bucokomy
piBHI Hajae rapanTii ocodam, sKi HOTPeOYIOTh MPUXUCTKY, TAKUM YHHOM, MI>KHapOHO-TIPaBOBHI
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3aXMCT ODKEHIB € KIIOYOBUM €JIEMEHTOM TJ00albHOI CHUCTeMH 3axucTy mpaB joauHu. Ha
CHOTOHIIIHINA JIeHb C(OPMOBAHO JTOCUTh TPYHTOBHY HOPMAaTHBHO-TIPABOBY 0a3y, OJHAK, MOMIPH
HAasBHICTh BIJMOBIIHUX MDKHAPOJHHX JTOKYMEHTIB, €(EKTHUBHICTh iX peamizaiii 6arato B 4omy
3QJICKUTh BiJ TOJITUYHOI BOJI JAEpiKaB, PIBHSA MDKICP)KaBHOI CHIBIIpaIlli Ta pecypciB, sKi
BUJUIAIOTHCS HAa MIATPUMKY ODKEHIIIB 1 BHYTPIIIHBO MEPEMIIIeHUX 0ciO.

JianpHICTh TaKMX oOpraHizailiii, sk YmnparmiHHs BepxoBHoro komicapa OOH y cmnpaBax
ODKEHIIB, BIJIrpae MpOBIIHY pOJIb Yy pearyBaHHI Ha TyMaHITapHI KPWU3H, HaJaHHI JOTIOMOTH
MOCTPAXKIATIUM Ta CIPHUSHHI peaiizalii ixHix mpaB. OcobimBo BaxkiauBoio € pobora YBKb OOH y
KpaiHax, 110 epeOyBaroTh y cTaHi BiifHM a00 MOCTKOH(DIIKTHOI BiZOYJOBH.
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Tepemeuvkuit Bhaoucnae leanosuu,

00KMOp 0PUOUYHUX HAYK, npoghecop,

3a8idysau cekmopy npodiem peanizayii 20cno0apcbK020 3aKOHO00A8CMEA
Y «IEI/] im. B.K. Mamymosa HAH Ykpainuy

THCTUTYIIOHAJI3ZALISA MICHKOI PE3SMJIBEHTHOCTI SIK CTPATETTYHUI
HAIIPSIM IOBOEHHOI'O BITHOBJEHHS EKOHOMIKHU YKPATHA

CyuacHuii eTan BiJTHOBJICHHS YKpaiHM BiJOyBa€ThCs B YMOBax Oe3NpeleIeHTHUX BUKIHUKIB,
3yMOBJIEHUX TTOBHOMACIITAOHOIO arpeci€ro, 1o Mpu3Beia 0 CUCTEMHOI Bpa3MBOCTI 00’ €KTIB
KPUTHYHOI MICBKOT IHQPACTPYKTYPH Ta CUCTEM JKUTTe3a0e3MeueHHs. 3HauH1 30MTKH IHPPaCTPyKTypi
Jep>KaBH BHMAararTh TEPEXOJly Bl PEAaKTHBHOTO T'YMaHITAPHOTO pearyBaHHS 10 NMPOAKTUBHOTO
€KOHOMIKO-IIPABOBOTO TUIAaHYBAHHS.

[lepioyeproBUM CTpaTeriyHUM HANpsSIMOM MOBOEHHOTO BiJHOBJICHHS €KOHOMIKH YKpaiHH,
KU TOTpedye HEBIKIIaTHOTO €EKOHOMIKO-TIPAaBOBOTI'O OIPAIIOBAHHS, € IHCTUTYLIOHATI3aIlis MICBKOT
PE3UITILEHTHOCTI K MPABOBOI KaTeropii, 1o 3ade3neuye coliaibHy CIPSMOBAHICTh €KOHOMIKH Ta
BIJNOBIJANIbHICTh Oi3Hecy. lleil BHCHOBOK IPYHTYEThCS Ha TOMY, IO BiJHOBJICHHS €KOHOMIKU
JIep’)KaBH € BTOPUHHUM BIJHOCHO 3a0€3MeueHHs HAI[lOHAIBHOI PE3WIHEHTHOCTI Ta O€3MeKn
rpoMajsiH. Binrak 3axoJu €KOHOMIYHOIO CTUMYJIIOBaHHS MalOTh OYTH HEpPO3PUBHO IOB’SI3aHI 3
MIPaBOBUMM MEXaHI3MaMH, $IKI TapaHTYyIOTh O€3NEepEepBHICTh HAJAHHA KPUTUYHO Ba)JIMBHUX
myOJIIYHUX TOCIYT Ta 3aXUCT COLaJIbHUX MPaB B yMOBaX Ha/I3BUYAHHUX CUTYallill, BOEHHOTO CTaHy
Ta IHIIMX KPU30BUX OOCTaBUH.

[epioyeproBicTb TAaKOro CTPATETIYHOTO HANpPSMY IMOBOEHHOIO BiJHOBJIEHHS EKOHOMIKU
VkpaiHH SK «MiChbKa PE3WIBEHTHICTHY» 3YMOBJIEHa WOTO BU3HAYAIBHMM BIUIMBOM Ha Taki IBa
(byHIaMeHTalIbHI IPIOPUTETH AP KaBHOI MOJIITUKU:

1. KoncruryniiiHe 3abe3neueHHsl COLiaJbHUX NpaB Ta JOTPUMAaHHS NPUHIMITY IPaBOBOI
BHU3HA4YEHOCTI (coliasbHO-TIpaBoBUil acmekT). Lleil mpiopurer nependayae iHCTUTYLIOHAII3ALIO
MIPaBOBUX 1HCTPYMEHTIB, [0 TAPAHTYIOTh O€3MEePEPBHICTh HAJAaHHSI KPUTUYHO BAXKIUBUX MMyOIIYHUX
nociayr. Y IbOMy KOHTEKCTI PEe3UJIbEHTHICTh € 3JaTHICTIO MICBKUX CHUCTEM 10 30epeeHHS
(YHKI[IOHATBHOCTI Ta IIBHUJKOTO BIJHOBJEHHS MICHS HaJ3BUYalHUX cuUTyauid. Bona mnocrtae
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MIPaBOBOI0 KATETrOpi€l0, HEPO3PHBHO IMOB’A3aHOI0 13 3acaJaMu COIaJbHOI CIPSMOBAHOCTI
ekoHOMikH. Came IOpUAMYHI MeEXaHI3MH 3a0e3TMedeHHs OE3MepepBHOCTI HAIaHHS >KUTTEBO
HEOOXITHUX MYOJIYHUX MOCTYT € KJIIYOBOIO rapaHTIe0 peatizalii coialIbHUX MpaB TPOMAJISH.

OckUIbKM pyHHYBaHHS 1HQPACTPYKTYpH CYTTEBO IOPYIIYE COIIaJIbHI TIpaBa T'POMAJISH,
3aMpOBaPKEHHS IOPUIUYHO OOOB’A3KOBHX CTaHIAPTIB PE3WIHEHTHOCTI € HE JIHIIE TEXHIYHUM
3aBJaHHAM, a K HEOOXIJHOK MPABOBOIO MEPEIYMOBOIO BUKOHAHHS JIEP’KABOIO i1 KOHCTUTYLIMHHUX
COLllaIbHUX 3000B’s13aHb. 3a BiJICYTHOCTI TaKUX CTAHAAPTIB IHBECTHIII] y BiTHOBICHHS COLIaIbHOT
iH(pacTpyKTypH BTpavyarOTh HAJIECKHI ITPABOBI rapaHTii €PEKTUBHOCTI Ta JOBTOCTPOKOBOI CTIMKOCTI.
HeBu3naueHiCTh MpaBOBUX MEXaHI3MiB 3a0e3nedeHHs 6e3mepepBHOCTI MyOIIYHHUX MTOCIYT B YMOBaxX
BOEHHOTO CTaHy INJPWUBA€ 1HCTUTYIIIMHI 3acaJi COIIaJbHOI JEp)KaBH 1 JOBIPYy TPOMAJIsSH 0
myOJIIYHOT BIIAJIH.

2. MakpoekoHOMIYHAa CTaOlIbHICTh Ta JIOTiKa Oe3MepepBHOCTI MiISUIBHOCTI (€KOHOMIYHHMA
acriekt). Peamizalisi 1bOro mpiopuTeTy BUMAra€ CTBOPEHHS CHPUSATIMBUX YMOB JJIsl BiJHOBJICHHS
€KOHOMIYHOT aKTUBHOCTI Ta 3aJTy4CHHs 1HBECTHUIIINA. BiicyTHICTh rapanTiii 6e3nepepBHOCTI HaJaHHS
(00OB’s130K Jep>KaBU Ta OPraHiB MICIIEBOIO CaMOBPSIYBaHHs) KPUTHYHO BaXKJIMBHX MYOJIIYHUX
MOCJIYT Ta X OTpUMaHHS (IIPaBO rPOMaIsH i Cy0’ €KTIB rOCIIOIapIOBAaHHS) CTBOPIOE HEmepea0adyBaHi
pu3uKH 1711 Oi3HECY Ta MiJPUBAE JIOBIPY 10 MICIIEBOI BIIA M.

BifHOBIEHHS €KOHOMIYHOI MAiSUIBHOCTI Ha JEOKYMOBAaHUX Ta MOCTPAKIAIUX TEPUTOPIAX
notpe0ye IHCTUTYIIIOHANI3AIIi] TPAaBOBUX IHCTPYMEHTIB, IO I03BOJIUTH Cy0’€KTaM rocIioIaprOBaHHs
HIBUJIKO aJIaNITYBaTUCS A0 OE3MEKOBUX 3arpo3 Ta iHTErpyBaTH YMpPaBIiHHA PU3UKAMH Y CTpaTerii cTajoro
MICIIEBOTO €KOHOMIYHOTO PO3BUTKY. 3allpOBaKEHHSI HOPMATHBHO 3aKPIIJICHUX CTAHIAPTIB PE3UITHEHTHOCTI
Ha piBHI TEPHUTOpiaJbHUX T'poMaj 3a0e3MeUuTh iX EKOHOMIYHY CaMOCTIHHICTB, MIHIMI3y€ ITiIMPUEMHUIBKI
PH3UKH, CIPUATHME IIBUIKOMY BiTHOBJICHHIO Oi3HECY Ta 3MEHILIUTH HAIMipHE HABAHTAXKCHHS Ha JICP>KaBHUN
Oromket. Takuii migxin 3a0e3neyuTh 30epeKeHHsT POOOYMX MICIh Ta CTaOLIBHICTH MOJATKOBOI 0a3u, IO €
3aropyKo0 BiJHOBICHHS MAaKPOCKOHOMIYHOI CTabiTbHOCTI.

Pe3swibeHTHICTE € TNEepeayMOBOIO IS 3alydeHHsI I1HBECTHIINA, HEOOXIMHUX JUISI SKOHOMIYHOTO
BipO/UKCHHS. SIK 1HO3eMHi, TaK 1 BITUM3HSHI iHBECTOPHM YHHUKATUMYTh PHU3MKIB KaliTaJlOBKJIaJCHb 3a
BiJICYyTHOCTI IPAaBOBUX rapaHTiil HAAIMHOCTI iIHPPACTPYKTypH Ta BUPOOHNYO-TIOTICTHYHUX JIAHITIOTIB y MiCTaX.
OTXe, HasjBHICTh MOPUANYHO OO0OB’A3KOBHX, VYHIQIKOBaHMX Ta IMyOJTIYHO MiA3BITHUX CTaHAAPTIB
PE3UIIBEHTHOCTI (30KpeMa, 000B’S3KY 111010 PO3POOJICHHS Ta anpoOallii miaHiB 0e3nepepBHOCTI TisIBHOCTI)
3a0e3redye MpaBOBY BU3HAYEHICTD, SIKA BUCTYIIA€ KaTali3aTOpOM iHBECTULIIHHOTO TIpoIiecy. Takox e crpusie
rapMOHi3aIlil HAIiOHAIBHOTO 3aKOHOJABCTBA 3 MIKHAPOJHHUMH CTaHAApTAMH Ta € TIEePEIyMOBOIO IS
oTpuMaHHs (PiHAHCOBOI MIATPUMKH BiJ iHCTUTYIiH €C, 10 MOBHICTIO BIJMOBIJa€ CTPATEriyHOMY KypCy
Jiep>KaBy Ha €BPOIHTETPALIIIO.

CycrinpHa 3HAaYyIIICTh [BOTO HAMPSMY MOJISTa€ y HOro 0e3lmocepefiHbOMY 3B’SI3KY 3 MPHHIIUIIOM
comiajgbHOI CIpaBeUTMBOCTI. B yMOBax MOCTIHHMX BHKIIMKIB, CIPUYMHEHHUX HAJI3BUYaHHUMH CHUTYAIlisIMH,
HaOLIbIIe CTPaXNAIOTh Bpa3JMBI TPYNH HACENECHHS, SIKIi HE CIPOMOXHI CaMOCTIHHO mojoiatd abo
MiHIMI3yBaTH iX HEraTWBHI HACTiIKK. BigTak HOpMaTHBHO-TIPABOBI BUMOTH JI0 3a0€3IeUYeHHS PE3UITBEHTHOCTI
(30kpemMa 0OOB’SI3KOBE pe3epBYBaHHS ABTOHOMHHUX IIOTYKHOCTEH eHeprozabGesledeHHs s COMiaTbHHUX
00’€KTiB 1 LEHTPIB HaJaHHA aJMIHICTPATHBHUX IIOCIYT) BHUCTYNAIOTh €()EKTUBHHM IHCTPYMEHTOM, IO
KOpPEJIoE 3 IMIEepaTHBOM MepHIOYeproBOro 3adesnedeHHs noTped rpoMaasH. Taki BUMOTH € TapaHTie
comiagbHOT 3aXUIIEHOCT] HafiMeHII 3a0e3MeYeHNX BEePCTB HaceIeHHs Yepe3 OesrnepebiiiHe HaJaHHs KPUTHIHO
BaXKJTUBUX MyOJIIYHUX TOCIYT.

OTiKe, IHCTHTYILIOHATI3AIST MiCBKOT PE3MILEHTHOCTI MOCTaE (HyHIaMEHTATbHIM, MIKIaTy3€BUM Ta
HEBIJKJIAJAHUM 3aBJaHHAM JUId Cy4acHOi €KOHOMIKO-TIpaBOBOI HayKH, BHUKOHAHHS SIKOTO €
NEePEeaYMOBOIO JJIS CTAJIOTO BiIHOBJIEHHS YKpaiHH.

3 ornsay Ha 3a3HayeHe, BBAXKAEMO 3a JOLJIbHE BU3HAYUTH Ta BUPIIIMTH TakKi CTpaTeriuHi
3aBIaHHs:

1. PospoGnennst Ta yHidikauis CTaHZAPTIB PE3MIBEHTHOCTI. MaeThcs mpo po3poGIeHHS
€KOHOMIKO-IIPABOBUX CTaHJAPTIB MICbKOI PE3WJILEHTHOCTI Ta THIOBUX IJIaHIB Oe3NnepepBHOCTI
HaJaHHS KUTTEBO HEOOXITHUX MYOJIIYHUX MOCIYT Ha PiBHI TepUTOpiaibHUX rpomaia. HeobxinHoro
YMOBOIO € TapMOHi3allis WX CTAaHAAPTIB 13 OCHOBHUMHU MIXHAPOJHUMH BHUMOTaMH, 30KpeMa
craggaptamu [SO 22301 Tta ISO 22316, a Takox monoxxenHsmu HoBoi micbkoi mporpamu OOH-
Xabitar. O4ikyBaHUH pe3yabTaT: CTBOPEHHS YHi(iKOBaHOI MPaBOBOI Ta METOAOJIOTIYHOI 6a3u, 110
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CIpUATHME 3aly4eHHIO MIKHAPOJHOI TEXHIYHOi JOMOMOTH Ta MPSMUX IHBECTHIIH 3aBISKU
MPO30POCTI Ta BIAMOBITHOCTI BUMOT PE3WIILEHTHOCTI CBITOBUM CTaHIapTaM.

2. diHaHCyBaHHS Ta CTUMYJIOBAaHHS IPHUBATHOTO CEKTOpY. JlOIIIBHUM € HayKoBe
OOTpyHTYBaHHS MeEXaHI3MIB (iHAHCYBaHHA Ta CTUMYJIOBAHHS I1HBECTUIIMHOI aKTUBHOCTI
IPHUBATHOIO CEKTOPY. VeThcss, 30KpeMa, HpoO BIPOBAIKEHHS TAKHX iHCTPYMEHTIB, SIK IOJATKOBI
npedepeHIii JUIst TIPOEKTIB, CIPSIMOBAHUX HA ITiIBUILEHHS PE3UILEHTHOCTI, PO3LIMPEHHS MOJIETIEH IEPKABHO-
MPUBATHOTO NAPTHEPCTBA, a TAKOX CTBOPEHHS CIIEliali3oBaHuX (QOHIIIB PE3UITLEHTHOCTI A (hiHaHCYBaHHS
TETIeHTPali30BaHuX 1H(PPACTPYKTYPHUX PillleHb, 3MaTHUX 3a0€3MeYNTH CUCTEMHY CTIHKICTh TEPUTOPIaIbHIX
rpoman. OdikyBaHMN pe3yNbTar: 3aly4yeHHs [03a0I0/UKETHUX IHBECTHIM Y KPUTHYHO BAXKIIUBY
iHGPaCTPYKTYypy, 3MEHILICHHS (PiHAHCOBOTO HAaBaHTaKEHHS Ha JIEpKaBHUU OIOJKET, a TaKoK (GOopMyBaHHS
KOHKYPEHTHOTO PHHKY TIOCHYT 1 TEXHOJIOTIH y chepi pe3niIbeHTHOCTI.

3. BuMiproBaHHs1, ayauT Ta MiA3BiTHICTE. [IpiopuTeTHUM 3aBaaHH;IM € (GOpMyBaHHS KOMILICKCHOT
CHUCTEMH OLIIHIOBAHHS Ta ayJUTy PE3UIBLEHTHOCTI HIIIXOM PO3POOJIEHHS €KOHOMIKO-TIPABOBUX 1HUKATOPIB.
Lle nepenbavae 3ampoBa/pKEHHST MEXaHI3MIB MPO30POTO MOHITOPHHTY Ta MyOJIIYHOI MiA3BITHOCTI OpraHiB
MICIIEBOTO CaMOBPSTyBaHHS 111010 BUKOHAHHS MOKJIAICHUX HA HUX 3000B’A3aHb y cepi KUTTe3a0e3MeICHHS
TepuTopianbHux rpoman. OUiKyBaHUN Pe3yNbTaT: 3a0€3MEUCHHsI MPO30POCTI MPOIIECIB BIIHOBIICHHS,
MiABUILEHHS IHCTUTYLIHHOI MOBipM 3 OOKYy iHBECTOpIB 1 TPOMAsIH, a TaKOX CTBOPEHHS II€BOTO
MEeXaH13My KOHTPOJIIO 32 IIJILOBUM 1 €()EKTUBHMM BUKOPUCTAHHSIM KOIITIB

4. TlpaBoBa iHTerparis Ta iMrieMeHTamis. HeoOXiHO po3po0UTH MeXaHi3MHU IMIUIeMEHTAITii
CTaHJIapPTiB PE3WIBEHTHOCTI Y CUCTEMY MyOJIIYHUX 3aKyIiBelb, JOTOBIPHUX BITHOCHH, CTPATEr14HOTO
Ta TEPUTOPIATHHOTO IUIAHYBAHHS NUISIXOM HAJIaHHS IM CTaTyCy IOPUIAMYHO OOOB’S3KOBHUX HOPM.
OuikyBaHHI pe3ynabTaT: 3aKOHOJABY€ 3aKPIIJICHHS 00OB’S3KOBOCTI CTaHIApPTIB PE3MIbEHTHOCTI,
Mepexiy BiJl pEKOMEHIAIIIMHOTO XapaKTepy 3aX0/IiB 3 BIAHOBICHHS J0 IMIIEPATHBHOTO JOTPUMAHHS
CTaHJApTIB OC3MEeKM Ta CTIMKOCTi, IO CHPUATUME 3MIIHEHHIO EKOHOMIYHOI CIIPOMOYKHOCTI
TEPUTOPIATBHUX TPOMA]I.

Omxe, peanmi3amis 3alMpolOHOBAHOIO HAMpsAMYy JOCHIKEHb CHOpPUATAME (OPMYBAHHIO
HOPMAaTHBHO-TIPABOBOI 0a3H Ta IHCTUTYLIHHOI pe3MITBEHTHOCTI, HEOOX1THUX JJISl IEPEXOAY J0 CTANO01
COLIIaJIbHO OpIEHTOBAHOI MOJETl EKOHOMIYHOTO PO3BUTKY. 3ampoBaKeHHS 000B’SI3KOBUX
CTaHJAPTIB PE3WILEHTHOCTI TEPUTOPIATBHUX TPOMAJI IIOCHIINTH EKOHOMIYHUI CyBEpPEHITET AEePIKaBH,
CHOpUATHME 3ally4€HHI0O MIDKHApPOJHUX IHBECTHIIM Ta iHTerpamii YKpaiHH 10 €BPOIEHCHKOTro
€KOHOMIYHOTO IPOCTOPY.

Lgizyn /lenuc Bacunvosuu
cmydenm 1 Kypcy macicmpamypu
3a cneyianvricmio D8 «llpasoy, HHIVTIIH HTY

Hayxoeuii kepignuk:

Knroesa €ezcenia Mukonaiena

O00KMOp 10PUOUYHUX HAYK, npogdecop,

3a8idysau kagheopu [ ocnooapcbkoeo ma mpancnopmHuoz2o npasa,
HHIVTIIH HTY

JIKEPEJIA TPAHCIIOPTHOTI O TIPABA SIK EJIJEMEHT IIPABOBOI CUCTEMH
YKPAIHHA

TpancnopTHe mNpaBO SK KOMIUIEKCHA Tajly3b IIPaBOBOI CHCTEMHM YKpalHM Ma€ CBOI
0C00JIMBOCTI, aJPKe€ BOHO PETYIIO€ CYCIIbHI BIIHOCUHH, NOB’s3aH1 3 (YHKIIOHYBaHHIM YCiX BUJIB
TPAHCIIOPTY, OpPTaHI3alll€l0 TepeBe3eHb, 3a0e3MEUEeHHSAM O€3MeKH pPyXy Ta BiAMOBIIATBHICTIO
YYaCHMKIB TPAHCIOPTHUX BITHOCHH. J[JI1 MOBHOTrO PO3YMIHHS CYTHOCTI MLi€i ramys3i Ba)KIHBO
BU3HAYUTH 11 JpKepena, TOOTO CHCTeMy HOPMAaTHBHO-TIPABOBUX aKTiB, SKi PErJaMeHTYIOTh
TPAaHCHOPTHY JiSUIbHICTb.

[Tepuum 1 HaliBaXKJIMBIIIUM JKEpEIOM TpaHcopTHOro npasa € Koncturyuis Ykpainu. Bona
3aKpirunoe 0a30Bi MmpaBa i cBOOOIU JIOAMHH, K1 IPSAMO CTOCYIOThCS TpaHcnopTHOI chepu. Tak, y
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cT. 33 rapaHTyeThCs NPaBO Ha CBOOOAY MEpEeCyBaHHS TEPUTOPI€l0 YKpaiHU, BUIBHUI BUOIp MicCIlst
MPOKUBAHHS Ta MPABO 3aJIUIIATH TEPUTOPIIO JepkaBu W moBeprtatucs Ao Hei. Kpim toro, cr. 50
rapaHTye MpaBo KOKHOTO Ha Oe3MevHe JOBKULIS, 0 Oe3MocepeIHbO OB A3aHO 13 3a0e3MeYeHHIM
Oe3meku TPaHCIOPTHUX 3ac00iB Ta nmepeBe3enb.[1] KoHcTuTyllis BH3HaYae 1 KOMIICTEHIII0 OPraHiB
Jep>KaBHOT BIaau y cdepi TPaHCIOPTY, L0 CTBOPIOE MPABOBY OCHOBY JJIi PO3BUTKY Tally3€BOTO
3aKOHOJaBCTBA.

BaxxmBuM 0J10KOM JKepes TPaHCIOPTHOTO MpaBa € 3aKOHU Y KpaiHu. BoHM BCTaHOBIIOIOTH
3arajpHi Ta CIeliadbHI HOPMH, IO PETYJIIOTh AisSIbHICTh TPAHCIIOPTHOI CUCTEMH.

Cepeo oCcHOBHUX 3aKOHO0ABYUX aKmie ModcHA Hazeamu: 3akoH Ykpainu «lIpo Tpancmopt»
(1994 p.) — 6a30Buii 3aKOH, IO BU3HAYAE MPUHIUNK (YHKIIOHYBAHHS TPAHCIIOPTHOI CHUCTEMH, ii
CTPYKTYpY Ta Jep:KaBHY IOJITHKY y Lii cdepi; 3akoH Ykpainu «[Ipo 3ami3HUYHUIA TpaHCTIOPT»
(1996 p.) — BCTaHOBIIIOE MOPSAIOK AISUTBHOCTI MIAMPUEMCTB 3aJII3HUYHOTO TPAHCIIOPTY, MpaBa Ta
000B’s13KM TIepeBi3HUKIB 1 macaxupiB; 3akoH Ykpainu «IIpo aBromoOinpHMIA TpancmopT» (2001 p.)
— perJaMeHTy€e OpraHi3alil0 MNacaXUPChbKUX Ta BaHTAKHUX IEPEBE3CHb aBTOMOOLIbBHUM
tpancrioptoM [2]; Kopmekc TtoproBenmpHOro MopermiaBctBa Ykpainu (1995 p.) — perymtoe
[IPaBOBIAHOCHHHU y chepi MOPCHKHX MepeBe3eHb Ta MoperascTaa [3]; TloBiTpsHuii Kogeke Ykpainu
(2011 p.) — MICTUTH HOPMHU IOJO JiSUIBHOCTI aBlallifHOTO TPAHCHOPTY, OE3MEKH IOJBOTIB Ta
[PaBOBOTO CTATYyCy aBiakoMIaHii.[4]

L1i 3aKoHM € crieriaTbHUMH JDKepenamMu, siki (opMyIoTh (yHIAMEHT TPaHCIOPTHOTO TpaBa i
JeTaNi3yloTh OKpeMi Horo HampsMu. 3Ha4yHy pOJIb y PEryJlOBaHHI TPAaHCHOPTHHUX BiAHOCHH
BIJIITPAIOTh Ni03aKOHHI HOpMAMueHo-npasosi axmu — moctaHoBu Kabinery MiHicTpiB Ykpainw,
Haka3un MiHicTepcTBa i1HPpacTpykTypu, MiHicTepcTBa BHYTPILIHIX CHOpaB Ta IHIIMX OpPraHiB
BUKOHABYOI BIaJU.

Hanpuknan, npaBuia BU3HAYarOTh HOPSIOK 31HCHEHHS [I€PEBE3EHb MMAaCaXUPiB 1 ix Garaxy
aBTOOYyCaMH, TaKci, IETKOBUMH aBTOMOOIJISIMH Ha 3aMOBJICHHSI, & TAKOXK 00CITyTOBYBaHHS IMacaXXUPiB
Ha aBTOCTAHIIAX 1 € OOOB'SI3KOBUMM JJIi BUKOHAHHSI OpraHi3aTopaMH pEryJspHHUX I[epeBe3eHb,
3aMOBHHKAMH TPAHCTIOPTHUX MOCIYT (J1aJli - 3aMOBHUKH TTOCITYT ), aBTOMOOUTBHUMU TIEPEBI3HUKAMH,
aBTOMOOUIBHMMHU CaMO3alHATUMM IEpEBI3HUKAMH, NEPCOHAIOM aBTOMOOILIBHOIO TPAaHCIOPTY,
ABTOCTaHIIISIMU i Tacaxupamu [5]. BoHu gerani3yloTh 3aKOHOJaBYl HOPMH Ta CTBOPIOIOTH YMOBHU
JUIs IX IPAKTUYHOI'O 3aCTOCYBAHHS.

OCKUTBKM TpaHCIIOPTHA MiSTIBHICTh Ma€ MIKHAPOJHUN XapakTep, BAKIMBUM JDKEPEIOM
TPAHCHOPTHOIO TpaBa € MDKHApOJIHI JOroBopH, patu¢ikoBaHi BepxoBHoro Panoro VYkpainw.
BinnosigHo 1o ct. 9 KV, Taki 10roBopu € 4aCTHHOIO HalllOHAJIbHOTO 3aKOHOIaBCTBA.

Cepeo natibinbul 3Ha4yuux MidCHaApOOHUX OOKYMeHmMi6 Modxcna Hazeamu. KOHBEHIII0 Mpo
MDKHapOoAH1 aBTOMOO1IbHI niepeBe3eHHst BaHTaxiB (CMR, 1956 p.); IMDG CODE — Mixnapoaauii
KOJIEKC MOPCBHKOTO NEpEeBE3CHHsI HEOe3MeUHUX BAHTAXIB; YUCICHHI yroJu B Mekax MiKHapOoaHOT
opranizauii nusuibHOI aBianii (ICAO), MixxunaponHoi Mopcebkoi opranizauii (IMO) ta €Bponeiicbkoi
KOH(epeHIii MiHICTpiB TpaHcnopTy [6]; BapmaBceky koHBeHulio 1929 p. ta MoHpeanbCbKy
KOHBEHIIi10 1999 p. 1110/10 MOBITPSIHUX TepeBe3eHb [7].

MixHapo/Hi 10rOBOPH BCTAHOBIIOIOTH €JIUHI CTAHJAPTH ME€PEBE3€Hb, CIPUSAIOTH 1HTErpamii
VYkpaiHu /10 CBITOBOI TPaHCIIOPTHOI CUCTEMU Ta MOJIETIIYIOTh CIIBIIpallo 3 IHIIUMU AepxaBamu. Ha
piBHI TepUTOpialbHUX TPOMAJ 3HAYEHHS MalOTh PIMIEHHS MICHEBUX paj I0J0 Oprasizamii
TPAHCIOPTHOI  1H(QPACTPYKTYpH, 3aTBEp/UKEHHS MapHIPyTIB  TPOMAJCHKOTO  TPaHCHOPTY,
BCTaHOBJIEHHs Tapu(iB Ta MpaBUJ KOPUCTYBaHHA. Taki akTH JeTali3ylOTh 3arajbHOJepKaBHE
3aKOHOJABCTBO 1 BPaXOBYIOTh OCOOIMBOCTI KOHKPETHOI TEPUTOPI].

OxpeMuM JKepesioM BUCTYIIA€ CyA0Ba MPaKkTHKa, 30KkpemMa pittenHst Koncturyuiinoro Cyny
Vkpainu Ta BepxoBHoro Cyny, fiki TiiymMadaTb TpPaHCIOPTHE 3aKOHOAABCTBO Ta (HOPMYIOTh
MIPaBO3aCTOCOBHI H1X0/TH.
KpiMm Toro, y cepi MOpcbKkoro TpaHCHOPTY Ba)KIMBE MICIE MTOCIIal0Th MPAaBOBI 3BUYAi, HAPUKJIIA/L
«3BHYAl MOPTY» YM YyCTaJleHI MIDXHAPOJHI MPAKTUKU MOPCHKHMX IepeBe3eHb. BOHU BH3HAIOTHCS
JDKepeTlaMy TIpaBa y BUTIA/IKAX, KOJIHM 3aKOH MPSMO JO3BOJISE X 3aCTOCYBAaHHSI.

Takum YuHOM, cHCTeMa JKepes TPAaHCIIOPTHOTO MpaBa Y KpaiHH € 0araTopiBHEBOIO 1 BKIIOYAE
Koncturyiito, 3aKkoHHW, MiJ3aKOHHI aKTH, MDKHAPOIHI JOTOBOPH, JIOKadbHI aKTH Ta CYIOBY
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NpakTUKy. BoHM 3a0e3neuyioTh HajeKHE IPaBOBE PETYJIIOBAaHHS TPAHCIOPTHOI isSUIBHOCTI,
CTBOPIOIOTh YMOBHU ISl OE3MEYHOTO 1 SKICHOTO TEPEBE3CHHS MacaKUpPIiB 1 BAHTAXIB, a TAKOX
IHTETPYIOTh TPAHCIOPTHY CUCTEMY YKpaiHHU Y CBITOBUH NMPaBOBUI MPOCTIp.
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Illemimobxo Anzenina Bacuniena,

cmyoenmka 4 Kypcy, wpuouuno2o gaxyivmenty,

Inemumymy ynpaeninms, mexHonozitl ma npasa

Hepoicasrozo yrisepcumemy ingpacmpykmypu ma mexHonoeiu,
m. Kuis, Ykpaina

Haykoeuii kepieHuk:

TI'opoans €szen Anamoniiiosuu,

PhD 6 eanysi npasa, ooyenm xageopu

20Cn00apcbKo20 ma mpaHcnopmuo2o npasa Hasuanvno-naykoeo2o incmumymy ynpaeninns,
mexHnonoziu ma npagoeux Hayk HTY

MEXAHI3M OOH I3 MOHITOPHUHI'Y ITPAB JIIOJIUHU: ECEKTUBHICTD ¥
HEPIOJ I''ITOBAJIBHUX KPU3

[IpaBa nrouHY - 1€ HEB1J €MHI, YHIBEpCaIbHI Ta HEBIAUYKYBaHI MOKIIMBOCTI KOKHOI 0cO0H,
o 3a0e3MeuyroTh TiHICTh, CBOOOY Ta PIBHICTh y CYCHIUIbCTBI. BOHM CTaHOBIATH (hyHIAMEHT
Cy4acHOTO TPaBOMOPSIAKY, ©0€3 e(QEeKTHBHOro IXHBOTO 3aXHUCTy HEMOXKIMBE ICHYBaHHS
CIpaBEAJIMBOIO Ta JEMOKpaTHYHOro CBiTy. [IpoTe B yMoBax riobGainizaiii Ta 3poCcTaHHS KiTbKOCTI
MDKHapOAHUX KOH(QJIIKTIB, €KOJIOTTYHUX KaTtacTpo( 1 coliadbHO-€KOHOMIUYHUX KpPU3 AOTPUMAHHS
MIPaB JIIO/IMHU 3a3HA€ CEPHO3HUX BUIPOOYBaHb.

Came TOMy mocrae morpeba y CTBOpPEHHI [i€BUX MIDKHAPOJHUX MEXaHI3MiB, 3AaTHUX
3a0e3MeUnTH peaIbHU MOHITOPHHT 1 HaJIe)KHE pearyBaHHs Ha MOPYIIEHHs IuX MpaB. 3a0e3neyeHHs
mpaB 1 cBOOOJ JIIOJMHU € KIOYOBMM OOOB’SI3KOM Oynb-gKOi JeMOKpaTH4HOI JepkaBu. lle
6e3nocepenHbo miaTBepAKye cT. 3 Koncerutynii Ykpainu: «JlroguHa, ii )KUTTS 1 310pOB s, YECTh 1
TIAHICTh, HEOTOPKAHHICTh 1 0€3MeKa BU3HAIOTHCA B YKpaiHi HAWBHILOK COIIATHHOIO I[IHHICTIO.
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IIpaBa i cBOOOIM JTIOAMHU Ta iX TapaHTii BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTh AISITBHOCTI JIepIKaBH.
YTBepmkeHHs 1 3a0e3MeUeHHsI paB 1 CBOOO JIFOAMHH € TOJIOBHUM OOOB’SI3KOM JiepskaBu» [ 1].

[IpoBigny ponb y chepi MKHApOAHOIO MOHITOPHHIY Ta 3aXHCTy IpaB JIIOJWHHU Bifirpae
Opranizanis O6’eqnanux Hamii, sika Bi MOMEHTY CBOTO 3aCHYBaHHS BHU3HauWja IpaBa JIIOJIUHU
OJTHUM 13 TOJIOBHUX HampsMiB cBo€i aismbHOCTI. Lli mpunmunu 3akpimneno B Craryri OOH Ta B
3aranbpHii AekIaparii mpas JOAUHM, TporoJomieHii ['enepansaoo Acambiieero OOH 10 rpynus
1948 p.

l'onmoBHOIO rOpuaMuHOKO miAcTaBor JismibHOCTI Komitety OOH 3 mpaB moauHH €
MiXHapoAHHUH TaKT PO rPOMAISHCHKI 1 MOMITHYHI 1TpaBa BiJ 16 rpynus 1966 p. Yactuna IV mporo
nokymeHTta (cr. 28-45) mpucBsaueHa CTBOpeHHIO KomiTeTy Ta BH3HAUYEHHIO OCHOB HOTO
¢ynkuionyBanus. 3okpema, cr. 28 MIIITIIT nporonomrye crBopeHHst KomiteTy, HaIiaeHOTO
MMOBHOB&KEHHSMHU 3/IIHCHIOBATH MOHITOPHHI BHUKOHAHHS Jep:KaBaMH CBOiX 3000B’s3aHb Yy cdepi
IPOMAJSTHCHKHX 1 MOJITUYHMX IpaB, PO3IJISLAATH JepKaBHI JOMOBIAI Ta IHAUBIAyalbHI CKapru, a
TaKOX HaJaBaTH peKOMeHAallii I0/10 ycyHeHHS nopyuieHs [3]. Takum unHoM, AisuibHICTE KomiTeTy
3a0e3mneuye MOCTIMHUN MOHITOPUHT 1 (POpMYE MPAKTUKY 3aCTOCYBaHHS MIKHAPOIHHMX CTaHJIAPTIB
IpaB JIIOJIUHHU.

Pana 3 npaB smroaunu Oyna crBopena ['enepanbHoro Acambrneero B 2006 porii Ha 3miny Kowicit
3 mpaB JroAuHU. Lleit MixkypsgoBuil opras, sikuit 30upaerbes y JXKenesi npuHaiimMai 10 THXHIB Ha Pk,
ckiamaeTecsi 3 47 obpanux aepkaB-wicHiB Opranizanii OO0'eqnannx Hartiid, siki mpaiioTh Ha
MOYaTKOBOMY Tepiofii 3 pokiB 1 He Moke OyTu oOpaHHii OibIlIe JBOX CTPOKIB mocmiib. Pana 3 mpas
JIIOAMHMY - 11e POPYM, SIKUI Ma€ MOBHOBAKECHHS CIPUATH 3arajibHill TOBa3i MpaB JIFOJMHHI Ta OCHOBHUX
cB000 0€3 PI3HOTO POAY, CIPaBEIMBUM 1 PIBHUM YUHOM, 100 3aXMCTUTH HANOUIBII BPA3JIUBUX
BEPCTB HACEJICHHS, pearytouy Ha HaA3BUYaiiHi cuTyallii 3 mpaBamu Jroaunu [4]. Paga Takox hopmye
CHeliaJIbHI TPOIeAypU TeMaTUYHUX 1 KpailHOBUX JOIMOBIiJaviB, HE3aJEKHUX EKCIEPTIB Ta pododi
Ipynu, sKi 3AIMCHIOIOTH MiCii, TPOBOISATH PO3CIiAYBaHHS, TOTYIOTh 3BITH W BHCIIOBIIOIOTH
peKoMeHallii JepKaBam.

Bepxosumii komicap OOH 3 mpaB mroauHu € HeHTpanbHo0 moctartio y cucremi OOH. Sk
3a3HaueHo B [lincymxkoBomy nokymenti BeecBiTHbO1 kKoH(Depenttii 3 mpas moanau (Bigens, 1993 p.),
JIepKaBU CTBOPIIIA HE3aJICKHUN 1HCTUTYT, MOKJIMKAHUHN JISITH BiJl IMEHI JITOACTBA. []0 TOBHOBa)KEHB
BepxosHoro Komicapa, 30kpeMa, BXOJATh: KOOPAUHAILS JTiSUTBHOCTI BCI€l CUCTEMH TPaB JIIOJIUHU
OOH; po3BUTOK i BMOCKOHAJICHHS MEXaHI13MiB 3aXHCTY MpaB JIOAWHU; i1, CIPSIMOBaHi Ha e(peKTHBHE
Ta BCeOIYHE 3aCTOCYBAHHS CUCTEMH HOPM, SIKi BCTAHOBIIOIOTH 1 3aXHUIIAI0Th MI>KHAPO/IHI CTaHAAPTH
IIpaB JIFOJIMHU; PO3CIIAyBaHHS HAOUIbII cepiO3HUX NOPYILIEHb MPaB JIOAUHU TOIIO [2].

He mMeHI1 BaXXITMBOIO CKIIa0BOIO ccTeMH € MUpoTBopui Micii OOH, 6ararto 3 SK1X BKIIIOYal0Th
KOMIIOHEHTH 3 mpaB JoJuHU. Bouu ¢yHkiionytoTh npubmmusHo B 30 KpaiHax, CHpUSIOUU
PO3CIiAyBaHHIO MOPYIIEHb, 3MIIIHEHHIO HAI[lOHAJIBHOTO IPAaBO3aXMCHOTO IOTEHIIaly, a TaKOX
HaJIJaHHIO JIOIOMOTH ypsiJlaM y CTBOPEHHI CTa0lIbHUX MPAaBOBHUX cUCTEeM. E(eKTHBHICTD TaKMX MiCiid
3aJeXuTh B MaHjgata Panum besneku, pecypcHoro 3abe3neyeHHs Ta pIBHS CHIBOpali 3
npuiiMarounuMu JepxxaBamu [4].

Bonnouac y mismeHOcTi OOH mpocTexyroTbess mapagoke IriobaibHoi Gaif1y»KocTi: HmompH
pO3rayeHl MEeXaHI13MU KOHTPOJIIO, CBIT HEOJHOPA30BO CTHUKABCS 3 OE3/ISIIbHICTIO MIKHAPOIHUX
CTPYKTYp y Mepiou BOEHHUX KOH(QIIKTIB, MAaCOBUX 3JIOYHMHIB MPOTHU LUBLILHOTO HACENEHHS 4Yd
rymaHitapaux karactpod. Ilpuxnamu bocuii, Pyanau, Cupii Ta cydyacHoi YKpaiHU J€MOHCTPYIOTb,
mo OOH Hepiko BHSABISETbCA HECIPOMOXKHOKO 3a0€3MEUUTH OINEpaTHUBHE pearyBaHHs depe3
MOJIITUYHI CYNEPEYHOCTI MK JiepKaBaMu-ujieHaMu, Hacamnepen y Paai besnexku. Oanak, nmonpu 1ie,
OOH 3anumiaeTbcst €MHOI0 YHIBEPCAIBHOIO IIAT(HOPMOI0, 3/1aTHOIO 00’€THATH JIEpXKaBH 37
3MIIIHEHHSI MI)KHAPOIHOTO MUPY, O€3MeKH i 3aXUCTY JH0ACHKOI I'1HOCTI.

Omxe, Opranizanis OO6’egnanux Hariif Bigirpae kimo4yoBy poib y (opMyBaHHI Ta
BIIPOBA/KEHHI MiKHAPOJHMX CTaHAApTiB y cepi Mmpas JTIOIMHHU. [i JisSNBHICTH COpIMOBAaHA Ha
CTBOPEHHSI HOPMAaTUBHOI OCHOBH, CUCTEMHUN MOHITOPUHI BUKOHAHHS JepKaBaMu 3000B’s3aHb Ta
PO3BUTOK TJI00AIBHOTO Jiajory B MpaBo3axHcHIM cdepi. He3Bakarounm Ha iCHYIO4l OOMEXKEHHS,
MexaHisMu OOH numaroThest QpyHIaMEHTOM MIKHApOJHOTO KOHTPOJIO 32 JOTPUMAaHHAM IpaB
JIFOIMHMU.
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JAEAKI AKTYAJIBHI IINTAHHSA 3AIIOBII'AHHSA 3JIOYNMHHOCTI B
ITPABOOXOPOHHHUX OPT'AHAX

SIKI10 TOBOPUTH MPO aKTyaldbHI MUTAHHS, TO BAKIMBO 3a3HAYUTH 110 3 24 — ro mororo 2022
pPOKy B YKpaiHi 3ampoBayKeHUH BOEHHHH CTaH. AKTYaJIbHICTh OOpaHOi TEMHU 3yMOBJIEHA TUM, IO
peaitizariis 1i€i BHYTpIIIHBOI MOJIITUKUA BiTOYBAa€ThCS caMe€ B Cy4aCHHX YMOBax, 1o morpedye ii
I'PYHTOBHOTO aHaJi3y Ta BIOCKOHAJIECHHS 3 METOIO MiJBHIIECHHSA €(PEKTUBHOCTI JepKABHUX 3aXOJIIB
10710 3a11001raHHs 3pOCTaHHIO 3JI0YMHHOCTI IMiJ1 4aC BOEHHOI'O CTaHy.

Ha crorognimHiii AeHb MOAOJAHHS 3JOYMHHOCTI NMPABOOXOPOHHUMH OpTaHAMH BCEpEAWHI
Oy/ab-KO1 Jep)KaBU € Ha/J3BMUYAlHO BaXJIMBUM sBUILEM. JlaHe NMHUTaHHS CTOCYeTbcs OaraThbox
MPAaBOBUX Ta COLIAJIBHUX Taly3ei, 1 Ha CHOTOJMHINIHIA JI€Hb, IPOCTO HE ICHYE €IMHUX METOJIIB
NOJONIAHHS HPOTUIIl K camiil 3JOYMHHOCTI, TakK 1 IIOJOJIAHHIO MPOTHAIl PO3CIIiTyBaHHIO
KPUMIHAJIBHHUX MpaBoOIOpynieHb. Ha 1ie muTanHs icHye 0arato MOsSCHEHb, Cepesl IKUX MU MOXKEMO
BUJIUTUTH TaKi EPEelyMOBH BiICYTHOCTI €IMHOT METOJAMKH MPOTH/IIT 3TOUNHHOCTI:

1. V pi3HHX Jep:kaBax CBITY i€ HEOJHAKOBE 3aKOHOJABCTBO, 110 MPSIMO 200 OMOCEepeIKOBAaHO
BIUIMBAE Ha MiJXO0/H, CIOCOOU Ta METOAN OOPOTHOU 31 3TOYMHHICTIO.

2. IcHyBaHHS Pi3HOMaHITHHX, Y TOMY YHCIIi PaNiTOBUX CUTYaIlili, 3AaTHUX BILUTMBATH HA PIBEHBb
3JI0YMHHOCTI, CTBOPIOE TPYIHOILII JJIsi BOPOBAKEHHS HOBITHIX TEXHOJIOT1H y cdepi npotuaii
3nmounHHOCTI. Hampukian, y BUnaakax CTUXIMHUX JIMX — MOTYXHUX 3€MJIETPYCIB, yparaHinB
Yyl TIOBEHEH — TMPaBOOXOPOHHI OpraHM MOXYTb OYTH T1030aBJI€HI MOXJIMBOCTI
BUKOPUCTOBYBATH CUCTEMH B1JIEOCTIOCTEPEKEHHS Uepe3 BIACYTHICTh €JIEKTPOIIOCTauYaHHS.

3. Cnocobu mojosiaHHs NPOTUAIl PO3CIiAYBAaHHIO KPUMIHAJIBHUX IPABOMNOPYIIEHb ICTOTHO
PI3HATHCA 3aJI€KHO BiJl cpepU CYyCHUIbHUX BIJHOCHH, Y SIKiil BOHM BUMHEHI. Tak, MeToAMKa
Ta TAaKTUKa poO3CiiAyBaHHS ymucHoro BOMBcTBa (4. 1 cr. 115 KpuminaneHoro konexcy
VYkpaiHu) CyTTEBO BIIPI3HSIIOTHCS BiJ MMIJIXO0JIB, 3aCTOCOBYBAaHUX IIiJl 4ac PO3CIiTyBaHHS
HECAHKIIIOHOBAHOTO BTPy4YaHHs B poOOTYy €JIEeKTPOHHO-OOYMCIIOBAIBHUX  MAIllUH,
ABTOMATU30BAHUX CHUCTEM YHM MEpEeX eJEeKTpo3B’s3Ky (cT. 361 KpumiHaibHOTO KOACKCY
VYkpainn) [1].

MoskeMO BUOKPEMHUTH 3arajbHi METOIU MPOTH/IIT 3JIOYMHHOCTI y PI3HUX PETiOHAX JEepPiKaB,

a TaKOX M y pI3HHX JiepkaBax cBiTY. Cepes OCHOBHUX TaKUX METOIB MPOTHUIT 3TOYMHHOCTI, Ha

aymky John K. Roman € nacrymi:

1. Tlocunena po0ota i3 xKepTBaMH 3JI0YHHIB;

2. 3ampoBapkeHHS OB ePeKTHBHOI poOOTH CHiBPOOITHUKIB IPAaBOOXOPOHHHUX OPTaHiB;

3. Tpuninsaru 6inbiry yBary HailOiIbII KPUMIHOT€HHUM paiiOHaM MICT Ta pETioHiB;

4. Tlpuninstu OUTBILY yBary MICIsM € € UMOBIPHICTh (POpMYyBaHHS KPUMIHOTEHHUX TyMOK Ta
MOTJISAIB (HAMIPHUKIIA, IIKoJa, 6ap);

5. TlocuneHHst HayKOBOI MIATPUMKH JISTIBHOCTI CIIBPOOITHUKIB TPAaBOOXOPOHHUX OPraHiB;
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6. IlokpamieHHs pPUHKY 3aifHATOCTI y JAEpkKaBi, IO B CBOI YEpry MOKE NPHU3BECTH [0
3MEHIIICHHS PIBHS 3JIOYMHHOCTI;

7. TlpoBomuTH mepeBHXOBaHHs 0Ci0, AKi BiIOYBalOTh MOKAPAHHS Yy MiCLSAX 1030aBJICHHS BOJI
LUIAXOM iX Kpawloi pecoliianizarii, ToOOTO HOBEPHYTH iX Ha NIPABUIBHUNA Ta MPABOBUIH IIIAX
KHUTTEAISIIBHOCTI T CMIBICHYBaHHSA 13 CYyCHIBCTBOM;

8. Ilocunutu OGOpOTHOY 13 PO3MOBCIOIKEHHSAM IICUXOTPONHUX PEYOBUH Ta HAPKOTUYHUX
3ac00iB;

9. 3MeHmMTH piBEHHb PO3MOBCIOKEHHS, 30yTy Ta peaiizallii BOorHenaiabHOi 30poi y AeprkaBax
CBITY;

10. ITomonaTu OIIHICTE;

11. 3abe3neueHHs MalO-3aXUIICHOI BEPCTBU HACEJICHHS JKUTIIOM;

12. TlpunineHHs OUIBIIOT yBaru OCBITHbOMY BUXOBAaHHIO MAJIOJIITHIX Ta HETIOBHOJITHIX OCI0 JIJIst
3aro0iraHHs BYMHEHHS! HUMHU HETIPaBOMipHUX il [2].

Onnak, monpH BcE 3a3HAYCHE BUINE, ChOTOJIHI BCE X ICHYIOTh MEBHI CydYacHI IMIIXOIU 0
060poTHOU 31 3IIOUMHHICTIO, SKI MOXKYTh €()EKTHBHO 3aCTOCOBYBATHUCH JUIsl 3ar00iraHHs OLTBIIOCTI
KPUMIHAJIBHUX IIPaBONOPYLIEHb.

OpHMM 13 MPOBITHUX METOMIB € Memoo nepexonanus. el minxin y 3amobiraHHi 3J0YMHAM
nepen0dayae MPOBEICHHS] CUCTEMU BUXOBHHX 1 p03’SCHIOBAJIbHUX 3aX0JliB, CIIPIMOBAHUX Ha 3MiHY
AHTHCOMIATBHUX MOTJISIIIB 0COOM Ta (hopMyBaHHS B HEl MO3UTUBHOI COIiaIbHOI OpieHTaIii. Takuii
METO/]T BBAYKAETHCSI OHHUM 13 OCHOBHHUX 3aC001B 1HAMBINyallbHOT MPOQITaKTHKU MPAaBONOPYIIEHb.

Y Mexax 3aCTOCYBaHHSI METO/Y ITEPEKOHAHHSI Pealli3yIOThCs TaKi MPOQIaKTUYHI 3aBJJaHHS:

e 3ano0iraHHs MposBaM 3JI0YMHHOT MOBEIHKY;

® [IOJ0JJaHHS HEraTMBHMX  COLIaJIbHUX YCTAaHOBOK, $KI MOXYTb IPU3BECTH [0
[IPABONOPYIIECHHS;

e HeWTpasi3alisi HeCIIPUATINBOTO BIUIMBY COIIaIbHOTO CEPEIOBUIIA HA 0CO0Y.

Kinnesa MeTa iHAMBITyalbHOTO BIUIMBY NOJSATae y (OPMYBaHHI B JIIOJUHH CTIMKUX MEPEKOHAHB 1
CBITOIJIAAY, IO Y3TOMKYIOTbCS 3 CYYaCHMMHU YSIBJICHHSAMH IIPO COLIAJbHO BaXJIMBI PHUCH
ocoOucTocTi. JIOCATHEHHS IHOTO BBAXKAETHCS YCHIIIHUM TOMi, KOJH JIIOJWHA JOTPUMYETHCS
IIPaBOBUX 1 MOPAJIbHUX HOPM HE Yepe3 IPUMYC, a 3 BIACHOT'O YCBIJOMJIEHHS IXHBOI LIIHHOCTI.

[1e oHUM METOOM MTPOTHUIIT 3TTOYMHHOCTI € Memoo pexkomendayii. BiH He Mae IPUMYCOBOTO
Xapaktepy Ta peanidyerbea y Qopmi iHPopMamiiHOI W METOAWYHOI MHIATPUMKH, TOJIOBHUM
THCTPYMEHTOM SIKO1 € KOHCYJIbTYBaHHS.

CyTHICTB IILOI'O METO/Y MOJISTae y po3’ICHEHH] 3HAaYE€HHS COLiaJIbHO MPHUHHATHOI MOBEIIHKY,
MONEpEePKEHHI Mpo HeOe3NeKy NPOTUIPABHUX Al 1 HaJaHHI MOXJIMBUX IUISXIB pPO3B’S3aHHA
npobneMHux cutyarif. OTpumaBmM HeoOXigHY iH(opMaliio, IOAMHA CaMOCTiiiHO obupae
HaWOLIBII TOIITIBHI PEKOMEHIAITII.

Takox NOLIMPEHUM € Memoo paz0o2o eniusy, IKui nepeadavae HijgecrnpsiMoBaHi Jii cy0’ekra
npo(dUIaKTUKKU y MexXax Horo mpodeciiiHoi AIsIbHOCTI Ui 3ano0iraHHs NpaBonopyieHHsIM. Bin
3aCTOCOBYETHCS Y KOHKPETHUX BHUIAJKaX, HATPHUKIIA, IIPU 3MiHI COLIaTbHOTO CEPEAOBUINA YN MOSBI
HOBUX OOCTaBUH, II0 MOXYTh BIUIMHYTH Ha MOBEAIHKY ocobu. Lleil meTon peani3yeThcs MmiJl yac
COLIAIBHOTO MaTPOHAXY, ODiLIHHUX HONepePKeHb a00 onepaTUBHO-NPODITAKTHUHUX 3aX0/IB.

[lincymoByrouM, cucrteMa HOPOTUALl 3JOYMHHOCTI € OaraTorpaHHO W 3aJIEKUTh BIJ
COLIIaIbHUX, €KOHOMIYHUX Ta MOJITHYHUX YMOB Yy JiepkaBi. Metoau OOpoThOHM 31 370YMHHICTIO
TAKOXX PI3HATHCS 3aJI€KHO BiJl TUITY AEPKaBHOTO YCTPOIO — JAEMOKPATUYHOTO YK TOTAIITAPHOTO.
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KPUMIHOJIOI'TYHA XAPAKTEPUCTHUKA OCOBH
BOEHHOI'O 3JIOYNHIA

B ymoBax 30poiinoi arpecii Pociiicekoi @eneparttii npotu YkpaiHu 0cOOIUBOT0O 3HAYEHHS
HaOyBa€ JOCIIPKEHHS! BOEHHHX 3JI0UYMHIB Ta 0COOM BOEHHOTO 3JI04MHII. BO€HHI1 37104MHYU € OJHUMHU
3 HAWTSHKYMX 3JI0YMHIB MPOTU MUPY, O€3MEKH JII0ACTBAa Ta MIXHAPOJHOIO IPABOIOPAIKY, a TXHIN
cy0’€eKT Mae crienn(iyHi CoLiaabHO-TICUXOJOTIUHI PUCH.

Boennuii 3mounHers — 11e ocoda, sika BUMHSAE CYCIUIBHO HEOe3IeuHl il MMiJl 4ac BifHH,
YCBIJTOMJTIOIOUM iXHIO IPOTHUIIPABHICTh, aji€ BUIIPABJOBYIOUYM HACUJILCTBO BUKOHAHHIM Haka3y abo
«BOEHHOIO HEOOX1THICTION.

J10 OCHOBHUX COLllaIbHO-ZIEeMOTpa(iuHUX PUC TAKUX 0C10 HaleXaTh 40JIOBiUa CTaTh, BiK Bij
25 1o 50 pokiB, HasIBHICTh BIICHKOBOI IMTIATOTOBKH Ta JAOCB1AY 00MOBUX 1. 3a3HAYNMO, IO BAXKITUBY
ponb 'y (opMyBaHHI 3J0YMHHOI MOBEMAIHKU BITIrPAOTh iE€ONOTIYHI, MOJITHYHI Ta MCUXOJOTIYHI
YMHHUKA. B ymoBax BiifHM HacWJIbCTBO 4yacTo HaOyBa€ BHITpAaBIAHHsS dYepe3 IpOIAaraHmy, II0
JIeTyMaHi3ye KepTBY 1 CTBOprOe 00pa3 Bopora. Taki ocodu MaroTh 1eopMOBaHy IPABOCBIIOMICTb,
HU3BKHUM PIBEHB €MIAaTii Ta CXWJIBbHICTh MEPEKIIaIaTH BiIMOBIIaJbHICTh HA KOMAaH/IUPIB.

BiiicbkoBa 37OYMHHICTH y TEpioJ BIMHU XapaKTepU3YEThCS MiABHILEHOIO JATEHTHICTIO,
KOJIEKTUBHUM XapaKTepoM JIii 1 BIUIMBOM BiMCbKOBOiI CyOKYIbTYpH. BoeHHUN 37104MHENb HEPIAKO
CTae HocieM Jedopmaiiii MOpalbHUX HOPM, Ul HbOTO HACHUJIBCTBO CHPUHMAETHCS SK YacCTHHA
BIMCbKOBOI CITYOH, a JIFOJICBKE KUTTS — IK BTOPUHHA I[IHHICTb.

IcHye kinbka THIIB BOEHHUX 3JIOYMHIIIB: BHMKOHABIIB, OpraHi3aTopiB, 1J1€0JOrIB i
onoptyHicTiB. Ilepiri BUKOHYIOTH Haka3u 0€3 KPUTUYHOI OL[IHKHU, APYT1 IUIAHYIOTh Ta KOOPAUHYIOTh
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37I0YMHH, TPET1 CTBOPIOIOTH aTMOC(epy HEHABUCTI, a YUETBEPTI BUKOPUCTOBYIOTH BIiHY JIJIsl HAXKHBH.
J11st 3amo6iraHHst BOEHHUM 3JI0YMHAM HEOOX1HO MiIBUIIYBATH PiBEHb 3HAHD BIICHKOBOCTY>KOOBIIIB
3 MDKHapOJHOTO TYMaHITapHOTO IpaBa, 3a0e3rneuyBaTd e€()EeKTUBHUI KOHTPOJIb 1 MOKapaHHS 3a
3JI0YMHH, a TaKOX (OPMYBATH y BICHKOBUX MOPAJIbHO-NPABOBY KYJIbTYPY Ta MOYYTTS OCOOUCTOI
BIIIOB1JAJIBHOCTI.

Ha nyMky HayKoBIIS KpPHMIHOJOTIYHA XapaKTePHCTHKAa 0COOM BOEHHOTO 3JIOYMHIS MAa€ BaKJIHBE
3HA4YEHHS JUIs1 pO3YMiHHSA IPUYMH BOEHHOI 3II0YNHHOCTI, pO3pOOKH MPOQiTaKTHIHUX 3aX0/IiB Ta GOpMyBaHHS
MEXaHI3MiB HEBITBOPOTHOCTI IMOKAPAHHS 32 3JIOYHHH MPOTH JIOITHOCTI.

BakmMBO MiIKPECIUTH, IO BOEHHI 3JI0YMHH HE MAlOTh CTPOKY JAaBHOCTI, 2 TOMY HPHUTSATHEHHS 10
BiJIMOBITaJIbHOCTI BUHHUX OCi0 € He JIMIIe mpaBoM, a ¥ 000B’s3koM JepxaBu. lle Bimmoimae HOopMam
MDKHapOJHOTO TyMaHITapHOTO TIpaBa, 30KkpeMa JKeHeBCHhKMM KOHBEHIIAM 1 PuMmcpkoMy cTaryTy
MixHapOIHOTO KPUMIHAIBHOTO CyIy. 3abe3rmeueHHs] HeBiIBOPOTHOCTI MOKapaHHs BiJIrpae KIIIOYOBY POIb Y
BiTHOBJICHHI1 CIpaBeIMBOCTI, 3a1100iraHHi MOBTOPEHHIO MOAIOHMX 3104KHIB i (POpMyBaHHI CyCHiJIbHOT JOBipH
0 TIPaBOCY IS

BuBueHHs 0COOM BOEHHOTO 3IIOYMHIII Ma€ BENMKE MNPAKTHYHE 3HAYCHHS JUIS ITiABUIICHHS
e(eKTHBHOCTI AisTIBHOCTI MIPaBOOXOPOHHUX OpPraHiB Ta BiiicbKOBOI tocTHmii. [ MOOKe po3yMiHHS MOTHBIB,
MICHXOJIOTIYHUX YCTAHOBOK 1 COLIaJIbHUX YMOB, IO CIPUSIOTh BUMHECHHIO BOEHHHMX 3JI0YMHIB, JOMOMArae
BJIOCKOHAIIMTH METOJIU JIOKyMEHTYBaHHsI, 30MpaHHs JIOKa3iB 1 MPOBEICHHS CyJOBHX IporieciB. Lle Takox
crpuse po3poOIli nmporpaM NpodiJakTUKUA Ta pecolfiamizalii ocid, ski Opanu y4acTh y 30pOMHHX

KOH(UTIKTaX.
Kpim Toro, Mi>kHapoIHUI T0CBiT 00POTHOM 3 BOEHHUMHU 3710unHaMu — Bijg HropHOep3bKkoro
TpuOyHamy 10 MiKHapOAHOTO KPHMIHAIBHOTO CyAy — IOKa3ye, IO TOKAPaHHA Mae He JIUIIe

KapaibHy, a i1 BUXOBHY Ta MPEeBEHTUBHY (pyHKII0. BOHO JeMOHCTpYE, 110 KOJEH 37I0YUH MPOTU
JIOJITHOCTI HE 3aJTMIIATHCS O€3KapHUM, a BAKOHAHHS HaKa3iB HE MOXKE BUIIPABIOBYBATH ITOPYIICHHS
ryMaHITapHOro mpaBa. Takuil miAXiJ € OCHOBOI (DOpPMYBaHHS KYyJIbTYypH BIAMOBIJANBHOCTI Y
BiiCbKOBOMY CEpPEIOBHIIII.

®opmyBaHHS yKpaiHCbKOI MOJeNi BOEHHOI KPUMIHOJIOTII TOBHMHHO CIUpaTHCA Ha
MDKHApPOIHI CTAaHAAPTH MIPABOCY IS, aJIe BPAXOBYBATH ICTOPUIHHIA JIOCBI, HAI[IOHAILHI 0COOIMBOCTI
Ta peaii cy4acHoi BiliHU. Taka Mojenb Mae 3a0€3MEYUTH CHCTEMHHUE MiAXiJ A0 MOCTIIKEHHS BOEHHOI
3II0YNHHOCTI, 00’ €THATH HAYKOBIIIB, FOPUCTIB, BINCHKOBHUX 1 IICUXOJIOTIB 331151 CTBOPEHHS JIIEBOTO MEXaHI3MY
i1 3amo0iranHs Ta PO3CIiAyBaHHS.

[Moganemii gocHiPKeHHS MaloTh OYTH 30CEpe/KeHI Ha BHUBYEHHI MCHXOJOTIYHOTO MOpTpeTa
BOEHHOT'O 3JIOYMHIISL, POJIi KOMAaHAUPIB 1 OpPraHi3aTopiB 3JI0YUHIB, MeXaHi3MIB (pOpMyBaHHs HACHILHHIILKOT
MTOBEIiHKH TIiJ{ BILTUBOM IIPOTIATaH/IN Ta BIHCHKOBOI MUCIUILTIHU. TaKkoX BaXKITUBO JTOCIITUTH MI>KHAPOIHHAN
JIOCBII NPUTATHEHHS JO  BIANOBIAAIBHOCTI 332  BOEHHI  3JIOYMHH, CHCTEMH  pecoriiaizarii
BiICBKOBOCITY>KOOBIIIB, SIKi BTPATWIH MOPaJIbHI OPIEHTHPH, 1 PO3POOUTH KOMIUIEKC PO LIAKTUIHUX 3aXO0IiB.
Lle 103BONHMTH CTBOPHUTH HAYKOBO OOIPYHTOBAaHY yKpaiHCHKY MOJEIb BOEHHOI KPHMIHOJIOTIT, CIIPSIMOBaHy Ha
3a0e3MeUeHHs CIIPaBeUINBOCTI, 3MIIIHEHHS HaIliOHAIBFHOT O€3MeKH Ta 3aXUCT MDKHAPOIHOTO TIPABOTIOPSIKY.

BUCHOBOK: JTOCHTIJDKEHHS BOEHHUX 3J0YHMHIB Ta 0COOM BOEHHOTO 3JIOYMHIS Ma€ HaJ3BUYAHO
Ba)XJIMBE 3HaYECHHs B yMoBax 30poiiHoi arpecii Pocilicekoi ®@enepauii npotu Ykpainu. Boennuii 3nounsens €
MIPOJYKTOM TIO€THAHHS 1/I€0JIOTIYHOTO BIUIMBY, BICHKOBOI CyOKYNBTYpH, nedopMaliiii mpaBocBiIOMOCTI Ta
MICUXOJIOTTYHOTO THUCKY, IO 3yMOBIIIOE BUIIPABIAHHS HACHUJIBCTBA 1 BTpATy MOPAJbHUX OPIEHTUPIB. AHaJI3
HOTO COI[iabHO-TICHXOJIOTIYHIX PUC JT03BOJISIE TIHOIIE 3pO3YMITH MPUUYMHU BOEHHOI 3JTOUYMHHOCTI,
BU3HAYUTH MEXaHI3MHU BIUIMBY IPOMAaraHid Ta BIHCAKOBOTO CEPEIOBUINA HA IMOBEIIHKY JIOJUHU, a
TAaKOXX PO3pOOMTH eQeKTHBHI 3axoau ii mHomepeykeHHs. BajxJMBUM UYMHHUKOM HPOTUIIl €
MIJBUIIEHHS. PIBHS IMPaBOBOI KYJIbTYpPH BIMCHKOBOCITYXOOBILIIB, BUXOBaHHS IMOYYTTSI OCOOHMCTOI
BIJIMIOBIJAJILHOCTI Ta 3a0e31eueHHs HEBIJBOPOTHOCTI MOKApaHHs 32 3JI0YMHU MPOTH JIFOSTHOCTI.
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bizyn Anacmacia Pycnanigna,

cmyoenmxka 3 kypcy Haguanvho-naykoeoeo incmumymy
VIPABNIHHSA, MEeXHON02il Ma NPA8oBUX HAYK
Hayionanenozo mpancnopmuozo ynisepcumemy, m. Kuis

Haykoeuii kepienuk:

Kupenxko Cepeiit I'eopzitiosuu,

KaHouoam 1opuoudHUx HayK, OOyeHm,

ooyenm Kageopu YusiibHO20 Mma KPUMIHAIbHO20 NPABA
Hasuanvno-nayxosozo incmumymy

VIPABNIHHS, MEXHON02IUmMa NPABoSUX HAYK
Hayionanenozo mpancnopmuozo ynisepcumemy, m. Kuis

MMPOBJEMM KPUMIHAJIbHO-TIPABOBOI OIITHKA IOIrrO3N 'Y CTATTI 129
KPUMIHAJIBHOI'O KOAEKCY YKPAIHU

Cratra 129 KpuminansHoro kojekcy Ykpainu (nani — KK Ykpainn) nependadae KpuMiHaIbHY
BIJIOBIAAJIBHICTD 3a TIOTPO3Y BOMBCTBOM, SIKIIO € peajbHi MiJCTaBU BBaXaTH, 1110 BOHA MOXe OyTn
BUKOHaHa. L[ HopMa Biirpae 3Ha4Hy poJib y 3aXUCTI TPOMAJISIH BiJl ICUXOJIOTTYHOTO THUCKY, OJTHAK
il 3acTOCyBaHHS CTUKA€TbCA 3 NEBHUMHU TPYIHOLIAMH, IO 3YMOBJIEHI OOMEXKEHHUM KOJOM
OXOIUTIOBaHMX [Jiil. AHaJI3 CKJIaay IbOTO KPUMIHAIBHOTO PABONOPYILEHHS J03BOJISIE BUSIBUTH HOTO
0COOJIMBOCTI Ta MIPABOBI MPOTAIMHH, K1 TOTPEOYIOTh 3aKOHOAABYOT0 BJOCKOHAIECHHS.

Cknaa KpUMIiHAJIBHOTO MPaBOMOpPYIIEHHS, 3akpimieHoro y cr. 129 KK Vkpainu, Bkiodae
00’€KTHBHY Ta CyO €KTUBHY CTOpOHU. OO’€KTMBHA CTOpPOHA MOJSTAE Yy JiSSHHI — BUCJIOBJICHHI
MOrpo3u BOMBCTBOM, SIK€ MOXKe OyTH 3/IiiICHEHE K YCHO, TaK 1 MUCbMOBO, 30KpeMa 4epe3 eJ1eKTPOHHI
3acobu 3B’s13Ky. Cy0’€KTHBHA CTOpPOHA XapaKTEPU3YETHCS YMHCIIOM, CIPSIMOBAaHUM Ha BUKIHUK Y
MOTEPIIJIOrO CTPaxy 3a CBOE KUTTS, a TAKOXK HASIBHICTIO OOCTAaBHH, 110 MiATBEPHKYIOTh MOKIMBICTh
BUKOHaHHs norpo3u. Cy0’ekToM mpaBonopyieHHs € pizudyHa ocyaHa oco0a, sika gocsria 16 pokis.

IIpote, unnHa penakuis cr. 129 KK Ykpainu mae cyrreBi oOMmexeHHs. BoHa BcTaHOBIIOE
BI/IMOBITAJIbHICTh BUKIIFOYHO 32 TIOTPO3y BOMBCTBOM, 1[0 HE OXOILIIOE CUTYaIlli, KOJIU 0c001, sika HE

97


https://jnas.nbuv.gov.ua/uk/article/UJRN-0001587929?utm_source=chatgpt.com
https://jnas.nbuv.gov.ua/uk/article/UJRN-0001587929?utm_source=chatgpt.com
https://visnyk-pravo.uzhnu.edu.ua/article/view/339692?utm_source=chatgpt.com
https://doi.org/10.1017/CBO9781107446700.003
https://www.cambridge.org/core/books/criminological-approaches-to-international-criminal-law/
https://doi.org/10.1186/s40352-019-0086-9
https://doi.org/10.1186/s40352-019-0086-9
https://healthandjusticejournal.biomedcentral.com/
https://doi.org/10.1093/bjc/azaf004
https://academic.oup.com/bjc/article/65/3/521/7831893?utm_source=chatgpt.com
https://doi.org/10.1186/s12888-018-1882-2
https://pmc.ncbi.nlm.nih.gov/articles/PMC6226174/?utm_source=chatgpt.com

HAJICKHUTh JI0 OKPEMHX, IMeper0aueHHX 3aKOHOM KaTeropiii (Hampukial, HE € TMpaliBHUKOM
MMPAaBOOXOPOHHOTO OpraHy, CYAJICI0 YW JKYPHAIICTOM), TMOTPOXYIOTh 3aMOIiSHHAM TSKKOTO
TIJIECHOTO YIIKO/DKEHHS Y 1HIIOI IIKOAM 310poB’i0. Hampukman, sIKIIO JIIOJUHI 3arpoXyIOTh
IHBAJTITHICTIO 200 TPUBAIMM PO3JIAJIOM 3JI0POB’sI, TaKi Jii 3AJIMIIAIOTHCS 11033 MEKaMH KpUMiHAJIBHOT
BIJIMOBIJAILHOCTI, X0Ya MOXYTh 3aBJaBaTH 3HAYHOTO IICHXOJIOTiYHOrO ctpecy. lle cTBoOproe
MPOTaJIMHY B MPABOBOMY 3aXHCTI TPOMAJIsiH, K HE MalOTh CHEIiaIbHOTO CTAaTyCy, Ha BIAMIHY Bij
oci0, 3a3HaYeHNX, 30KpeMa, y ctaTTsax 345, 345-1 a6o 377 KK Ykpainu.

Taka By3bka CIHPSIMOBAHICTb KPUMIHAIBHO-IIPABOBOI OIIHKM MPU3BOJIUTH JI0 TOTO, IO
MOTEPIUI, AKi 3a3HAIOTH MOrPO3 MEHII TSDKKHUX, HIK BOMBCTBO, aje HE MEHII HeOe3Ne4yHuX IJis
iXHBOTO TCHXOJIOTIYHOTO CTaHy, 3aJIMIIAIOThCS 0€3 aJeKBAaTHOrO 3aXUCTy. 30KpeMa, Morposa
3aMOMISIHHS TSDKKOTO TIJIECHOTO YHIKOJDKEHHS MOXKE€ MaTH pPYWHIBHUIM BIUIMB, SIKIIO BOHA
CYMPOBOKYETHCS IEMOHCTPAIIIED 30pOT UM 1HIIUMH JIISIMH, 110 TiATBEPKYIOTh HaMip BUKOHABIIA.
HartomicTp unMHHE 3aKOHOABCTBO 3MYVIIYE TaKUX OCI0 3BepTaTHCS A0 NHUBUTBHUX YU aaMiHICTPATHBHHX
3ac00iB 3aXHUCTY, SKi HE 3aBKAH 3a0€3MeuyI0Th e()eKTUBHE BUPILICHHS MPOOIEMH.

Jls1st otoMaH s i€l mpobiemMu nponoHyeThest posmuputi cr. 129 KK Vkpainu, 1oaaBIiu 10 HOrpo3u
BOMBCTBOM ¥ TOTpO3y 3amoOisSHHS IIKOAM 370POB’I0, 30KpeMa TSDKKHX TUIECHHX VIIKO/DKEeHb. Take
PO3IMIMPEHHS JO3BOIHUTD 320€3MeUNTH BCEOITHUI 3aXHCT YCIX TPOMA/ISTH, HE3aJIeKHO Bifl IXHBOTO COIIaIbHOTO
cTaTycy, 1 BIINOBigaTHME Cy4acHHM IOTpedaM y HpPOTUAIl ICHUXOJIOTIYHOMY HacuibCTBY. Ilpum mpomy
JOLITFHO BU3HAYMTH YiTKI KpUTepii OIiHKK pealbHOCTI TIOTPO3H, HAPUKIIA/l, HASBHICTh Y BUHHOTO 3aC00iB
ypaXKeHHs, TIOTIepeIHI arpecrBHi il 4M OOCTaBHHHM, IO MiATBEPIKYIOTh CEPHO3HICTH HamipiB. Lle Takox
cnpusTUMe yHiQiKaii cyIoBoi MPaKTHKHA Ta MiIBUIICHHIO €EKTUBHOCTI KPUMIHAIBLHOTO TepeciiayBaHHs
BiJINIOBIJTHUX CYCIIBHO HEOE3MeUYHuX 0ci0.

3anpornoHOBaHi 3MiHM MaTUMYTh TIO3UTUBHUI BIUTMB Ha KPUMIHAIBHY MOMITUKY YKpaiau. [lo-mepie,
BOHHM PO3IMIUPATH KOJO 0Ci0, SKi 3MOXYTh OTPUMATH 3aXHCT, IO BiANOBIA€ MPUHIUITY PIBHOCTI Iepen
3akoHOM. [lo-apyre, me copusTEMe TNpO(QITaKTHIll KPUMiHATBPHUX MPABONOPYIIEHb, MOB’S3aHUX 13
TICUXOJIOTIYHUM THCKOM, Yepe3 MOCHICHHS BiAMOBIAATFHOCTI 32 TAKOTO POAY Jii.

Omxe, motouHa penakiis ct. 129 KK VkpaiHu He IOBHICTIO BiANOBiiae Cy4aCHUM BHKIIMKaM y cdepi
3aXHUCTY BiJ MOTPO3, 3aJUIIAIOYN 11032 KPUMIHAJIHHOKO BIiAMOBIIAIBHICTIO BUIMAIKH, SKi 3aBJAIOTh
3HAYHOI IIKOJAHM TICUXOJIOTIYHOMY CTaHy TpOMaJsH. PO3MMpEHHS HOPMH MUISIXOM BBEICHHS
KpUMiHaJIbHOI BIMIOB1IaJIbHOCTI 3 MOTPO3Y 3aMOAISTHHS IIKOAH 3I0POB’I0 CTaHE BAXKIIUBUM KPOKOM
710 CTBOPEHHS €PEeKTHBHOT CHCTEMH KPUMIHATBHO-TIPABOBOT'O 3aXHCTY OCOOH.

Bnacoea Anacmacin Bauecnagiena,

cmyoenmka 4 kypcy

Hasuanvno-nayxoeo2o incmumymy ynpaeninHs, mexHoaoziul
ma npasosux HayK,

Hayionanvnozco mpancnopmuoeo ynisepcumemy,

M. Kuis

Hayxoeuii kepienux: Kupenko Cepeiit I'eopezitiosuu,
KaHouoam 1opuoudHux Hayk, 0oyenm, 0oyeHm Kageopu
YUBLTIbHO2O MA KPUMIHATbHO20 Npasa
Hasuanvno-nayxkogoeo incmumymy ynpaeiinus, mexmonoziil
ma npagosux Hayk

Hayionanvnoeo mpancnopmnozo yHieepcumenty,

M. Kuis

MPOBJIEMH KBAJI®IKAILI HONMEPEJHbOI KPUMIHAJIBHO TPOTUITPABHOI
JAJBHOCTI Y CYHACHOMY KPUMIHAJIBHOMY ITPABI

B ymoBax 3pocTaHHS CKJIQIHOCTI MPaBOIMOPYIIEHb, OPTaHI30BaHO1 3JI0YMHHOCTI, TIOPHIHUX
Ta BOEHHHMX 3arp03 BUHHMKA€ HEOOXITHICTh YITKIIIOTO PO3MEKYBaHHS Ta MPaBUIbHOI KBamiQikarii
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MOTEepPeIHBOI KPUMIHANBHO MpoTHIpaBHOI nisibHOCTI (mami — [IKII). BinmoBimHo, BakIuBO
MpoaHali3yBaTH OCHOBHI MPOOJIEMH, sIKI BAHUKAIOTh B Teopii Ta npaktuili npu kBamidikari [TKIT/I,
MOKAa3aTH TXHI MPUYMHHO-HACIIAKOBI 3B’ SI3KH, HAJIATH MPOIO3UIIiT YIOCKOHAICHHS 3aKOHO/IaBCTBA T
MPaBO3aCTOCYBaHHs. SIKIIO aHami3yBaTU MOHATIHHO-KOHIENTYalbHI 3acaju JOCIIIKYBaHOI
npoOJIeMaTUKU, TO CIiJl 3BEPHYTH yBary, 10 B Cy4aCHOMY KPHMIHAJbHOMY MpPaBi BXKHWBAIOTHCS
TEPMIHH “KPUMIHAJIBHO MPOTUIIPABHA JIsITbHICTD, “3]I0YMHHA MIsUTBHICTD , “rTonepeanst (MpuMiTKa:
MiArOTOBYA) MPOTHIPABHA MiSUIBHICTH’, TPU LBOMY YITKOTO HOPMATHBHOTO BHU3HAYCHHSA
«ToTepeHb01 KpUMiHaIbHO mpoTturnpaBHoi gisutbHOCTI» (IIKIIJ]) Hapa3i Hemae, MmO MOPOIKYE
HEOJJHO3HAYHE TIyMaueHHs SK y cy0’ €KkTiB odimiiiHoi kBamidikarii, Tak 1 y JOCTIIHUKIB. AHai3
TEPMIHIB «KPUMIHAJILHO-TIPOTUIIPABHA AISUTBHICTEY» Ta «3JIOYMHHA JiSTIBHICTBY MOKA3ye, M0 TepIie
MOHATTS LIMPIIE, OXOIUTIOE 1 3JI0YMHU, i KpUMIHAJIBHI MPOCTYNKH, a Jpyre — JHIIE Ti CYCIiJIbHO
HeOe3MevHi JTisHHS, K1 BXe KBalmi(iKyrThcs K Taki. Lle cTBoproe po3muBanHs Mex. Hampukian,
SKIIO TOBOPUTH TMpPO IOPUAWYHY HPUPOAY CTaAid iSUIBHOCTI PI3HOMAHITHHUX KpPHUMIHAJIBHO
MPOTHUNPAaBHUX 00’ €HAHB (TOTYBaHHS, 3aMax, JIsUIbHICTh BIIMOBIIHOI TpynH), TO y KpuMiHamsHOMY
Koliekci YKpaiHu mependayeHi “miomepenHss 3MoBa Tpynu oci0”’, “opranizoBaHa Tpymna’ sK
o0cTaBMHU KBadi(hiKOBAaHUX CKJIAJIB, MPOTE, YITKUA 3aKOHOJABYUN TMOALT MK IHiATOTOBKOIO
(preparation) Ta IHIIUMH MONEPETHIMH MpPOSBAMH (HANPHUKIAJ, MPOBEACHHS PEKOTHOCIUPOBKH,
npuadaHHs 3aco0iB  UIsi KPUMIHAIBHOTO TPaBOMOPYIICHHs) BIACYTHIH a0o0 HEIOCTaTHbO
BiJIPEryJIbOBaHHIA.

Cepen ocHoHux npoOiem B kBamidikarii [IKIIJ] na mpaktumi ciifg BiAMITUTH HACTYIHI: 1)
BIJICYTHICTh YITKMX KPUTEPIiB “HONEpeaHboi” cTaail; 2) mo caMe Mae 3iiiicHioBaTH ocoba, moo ii
JisUTbHICTH OyNia BU3HAHA SIK IMIArOTOBYA YH MOMEpPEIHsS MPOTHUIIPAaBHA, a HE MPOCTO CyMHIBHA abo
JerajgbHa JSIBHICTB, MO MICTUTh PU3MK, aje IIe HEe € KPHUMIHAJIHHUM IPaBOMOPYIICHHIM; 3)
HEOJIHO3HAYHICTh y TOMY, SIKi /1ii BBaXKAIOTHCS JOCTATHIMU: YW MPOBOKAIIisl, Y4 PEKOTHOCIIUPOBKA, Yr
OTpHUMaHHS 3ac00iB, UM iHIII; 4) BUHUKHEHHS Ha TIPAKTHUII CHIPHUX CUTYAIli, KO AisUTbHICTD MOXKE
OyTH MpPOTUIIPABHOIO, alie¢ KapaHICTh 1€ HE BH3HAUYCHa (HAMpPHKIAN, Yepe3 BIACYTHICTh YU
HEPO3POOJIEHICTh CKJIaJy KPUMIHAIBHOTO IPABOMOPYIICHHS), a00 HAaBMAKW — KOJU 3aKOH
IHTEPIPETYETHCS TaK, 110 KapaHICTh HAJAETHCA HAJITO LIMPOKO; 5) HEY3TOMKEHICTh 3aKOHOJaBCTBA
Ta TEPMIHOJIOTI{, 30KpeMa, B)KMBAaHHS TEPMiHIB “NIPOTHIIPaBHA JiSUTBHICTH , ‘“3JI0YMHHA isIbHICTE”,
“3mounH”, “NPOCTYNOK” PI3HUMU aBTOpaMH, OpPraHaMd Ta pPIMICHHSIMH CYAIB TO-pi3HOMY,
BIJICYTHICTh €IMHUX TIAXOMIB A0 BH3HaueHHS MoMeHTy, konu [IKIIJ] mepexoauTh y 3710YHMHHY
crafito abo B CTalil0 ‘‘3aBEpLICHOTO 3JIOYMHHOIO MPABOMOPYILEHHS’; 6) MPaKTU4HI TPYIHOLI
noka3yBaHHs: Bu3HaueHHs, yu Oyna I[IKIIJl nificHo crpsiMoBaHa Ha BYMHEHHS KPUMIHAJIBHOTO
MIPAaBOMOPYIIEHHS, Y1 OyJM B)K€ pealibHI KpOKH (3aco0H, Miclie, Hamipu); 3a0e3NedeHHs 10Ka31B
TaKMX /111 1 HaMipiB O6€3 MOPYIIEHH IpaB 1 CBOOO: 7) B3a€EMO/1sI MIXK OIIEPAaTUBHO-PO3IIYKOBUMH Ta
CIITYUMH TIAPO3IIIaMH: M BU3HAIOTHCS MaTepialv MOMepeIHiX po3BiqyBallbHO-OMEPAaTUBHUX il
JOCTaTHIMU 7151 GOPMYJIIOBaHHS 3BUHYBau€HHS.

Cin 3BepHYTH yBary i Ha pU3HKH, IKi MOXYTb BUHUKHYTH JJIsl IPaB Cy0’€KTIB KPUMIHAIBHO-
MPaBOBHUX BIAHOCUH MpH KBasiikaiii BIAMOBIIHUX BUMAJAKIB, 1 TyT MOTPIOHO maM’sATaTH K IpPO
NPUHIUIM KPUMiHAJIBHOTO TpaBa (30kpema, mpuHuun “Nullum crimen sine lege” — 3104MH
nependadyeHnit 3aKOHOM J10 HOTO BUMHEHHS, YITKICTh, Iepe10auyBaHICTh 1 IPUHIUI HEBU3HAYEHOCTI
Ta “pro homine” — cyMHIB Ma€ TIIyMauuTHCh Ha KOPUCTh OCOOM), TaK 1 PO PU3MK 3T0BKHUBAHb, KOJIU
11 “TIoTepeAHBOI0 MPOTUIIPABHOIO MISITEHICTIO TNIAAI0Th JIETAIbHI1 i1 200 HaBITh 0€3/11sUTHHICTD,
SK1 1HKOJIM IHTEpPIPETYIOThCS SK MiATOTOBKA O KPUMIHAIBHOIO MpaBoNoOpymeHHs. Takox BapTo
3a3HAYUTH, [0 Y CYAOBIM MpaKTHI[l HE 3aBXIW € YiTKE PO3MEKYBAHHS MK IiATOTOBKOIO
KPUMIHAJIBHOTO IIPABOMOPYIICHHS 1 3aMaxoM, 1 11e MOKe MMPU3BOJIUTH 0 HENPaBUIbHOT KBaJTi(ikarii
a00 HETPOTOPIIMHOTO MOKAPAHHS.

B minomy, MoxHa mo6ayuTH, 110 BUPIMICHHS MpobieM KBamidikailii BUMAIKIB MOMEepeaHbOT
KpUMIHAJIbHO MPOTUNPABHOI JISUIBHOCTI MOTpedye KpOKIB AK 3aKOHOJABYOro, Tak 1
MIPaBO3aCTOCOBHOT'O XapaKTepy, a came:

1. Bu3HaunTH 3aKOHOAABUYO YiTKE MOHATTS “TIOTIEPEIHBOI KPUMIHAIHHO MPOTHIIPABHOT
JiSUTHHOCTI”, BKIIFOYHO 3 HOTO O3HAaKaMH (MeTa, HaMipu, KOHKPETHI [Iii, TAT0TOBYi 3aco0u, MicIie Ta
qac).
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2. 3anpoBaguTH YiTKE 3aKOHOAABUE PO3MEKYBAHHS MK CTalisIMU — FOTYBaHHs, 3aMaXx,
3MIMCHEHHS! KpUMIHAJILHOTO TIPaBOTIOPYIIICHHS, @ TAKOXK KPUTEPIi epexo1y Mi>k HUMH.

3. Y 10CKOHAIMTH 3aKOHOJABCTBO PO JA0KA3YBaHHs: BU3HAUUTH, SKi caMe MaTepianu, Aii
MIPaBOOXOPOHIIIB (OMEepaTHBHO-PO3IIYKOBI, TPEBEHTUBHI) € NOCTATHIMU YW HENPUUHITHUMH IS
puzHaueHHs [TKTI/I.

4, 3abe3meynT! TPEHIHTH, METOIMYHI PEKOMEH/ 1Al /ISl IPOKYPOPIB, CIITINX, CYIIB 3
MIPAKTUYHOTO 3aCTOCYBAHHS MOHSATH MOMEPEAHBOI JiSUTBHOCTI.
5. [TepernsHyTH CyIOBY NPAKTHKY, BIPOBAJAWTH €IUHY MPAKTHKY, MOXKIHBO dYepes

pimenns BepxoBHoro Cyay 4M iHIII MOCTaHOBH, IO AAAyTh PO3’SICHEHHS MO OKPEMHUM CIIiPHUM
UTAHHSM.

6. 3anyyut TOpPiBHAIBHUMA minxia: BuBuuTH, sk [IKIIJ] xBamidikyerbcs B iHIIMX
NIPAaBOBHX CHUCTEMaX, 1 SIKi pilIEHHS TaM J03BOJISIOTH 3MEHIITYBaTH IPAaBOBY HEBH3HAYEHICTb.

Kyx Banepia Makcumigna,

cmyoenmxka 3 kypcy Haguanvno-naykoeoeo incmumymy
VIPABNIHHA, MEXHON02IU MA NPABOGUX HAVK
Hayionanvnozo mpancnopmuozo ynisepcumemy, m. Kuis

Hayxoeuii kepigHuk:

Kupenko Cepein I'eopzitiosuu,

KaHouoam 1opuouyHux Hayx, 0OyeHm, OoyeHm

Kageopu yusinbHo20 ma KPUMIHATILHO20 NPAsa
Haeguanvrno-naykosozo incmumymy ynpaeuinms,
MexXHOI02IU Ma npasoeux HayK

Hayionanvnozo mpancnopmuozo ynisepcumemy, m. Kuis

KPUMIHAJIbHO-IPABOBA XAPAKTEPUCTUKA YMUCHOI'O BBUBCTBA
MATIP’IO CBO€1I HOBOHAPOKEHOI IUTUHHU

YMucHe BOMBCTBO MaTip’i0 BJIACHOI HOBOHAPOJKEHOI NUTUHM, mependayeHe crarrero 117
KpuminanpHOro Koaekcy VYKpaiHH, HaJeXHUTh [0 CKIQJAHUX Yy KBali(ikauii KpHUMIHAJIbHUX
IpaBomnopyiieHb. BoHO BUKIIMKae 3HAUHUN HAYKOBUH 1 MPAKTUYHHUM 1HTEpPEC, OCKUIbKU MOTpedye
MO€JHAHHS TYMaHHOIO MiAXO01Yy 10 MaTepi, sika nepedyBae y crnenupiyHoOMY NMCUX0(i3i0J0riYHOMY
CTaHi, 3 OJHOYACHUM 3aXHCTOM TIpaBa JUTHHH Ha KUTTS.

OO6’€KTOM 1IOr0 KPUMIHAJIBHOTO MPABOMNOPYILIEHHS € CYCNUIbHI BIIHOCHHH, 10 TapaHTYIOTh
MIPaBO HOBOHAPO/KEHOI TUTUHH Ha XKUTTA. FOpUANYHMIA 3aXUCT KUTTSA TIOYMHAE JISITH 3 MOMEHTY
MOYaTKy IOJIOrOBOro MpoIlecy, KOJIW I HaOyBae cTaTycy HOBOHapojykeHoro. JlogaTkoBum
00’ €KTOM BUCTYIAIOTh BITHOCUHU MK MaTIp 10 Ta JUTHHOIO, aJKE TaKe MPaBONOPYILIEHHS MOPYIIYe
OPUPOJHUNA 1 COLiaNbHUNA 3B’S30K MK HMMHU. BaimBo, 110 MOTepHuIMi y LbOMY BHIAIKy €
MOBHICTIO 3aJIe)KHUM B Al MaTepi, 1[0 poOUTh JaHUM CKJIaJ KPUMIHAJIBHOTO MPABONOPYIIEHHS
0COOJIMBHUM Cepel IHIIMX BUJIIB YMUCHUX YOUBCTB.

OO0’eKkTHBHA CTOpPOHAa KPUMIHAJIBHOIO MPABOMOPYIIEHHS BKJIIOYA€ [ISIHHSA, HACIHIJOK,
NPUYMHHUAN 3B’S30K 1 4acoBHM KpuTepidd. JlisHHS MOXe MNpOSABIATHCA AK Y AKTUBHHUX IisIX
(HampuKJaa, YTOIUIEHHS ), TaK 1 B 0€3/isJIbHOCTI (3aJIMLICHHS] AUTUHU 0e3 HEeOOX1AHOTO AOIJIALNLY).
Crnig 3a3HauuTH, MO Taka OE3disUIbHICTE Ma€ 3MIIIAaHUN XapakTep, OCKIIbKA MaTHh CBIIOMO HE
BHKOHYE CBIi O0OOB’SI30K 3a0€3MEUUTH IKUTTEASUIBHICTE JUTHHH. Hacmigkom € cMmepTh
HOBOHAPOJKEHOT0, a MPUYMHHUM 3B’S30K MK JISSHHSIM 1 HAcIHiJKOM 3a3BHYail € Oe3MOCepeaHiM.
Oco011BOIO 03HAKOIO € YACOBUM KpUTEPiii — MPaBONOPYIICHHS Ma€ OyTH BUMHEHE “Iij 4ac MOJoriB
a0o onpasy micns Hux . Lleii mepios1 He Ma€e YITKUX MEX, POTE, 3T1HO 3 MPAKTUKOIO, OXOIUIIOE CTaH
MaTepi Micid TMOJOTiB, MIO CYNPOBOMXKYETbCA (PI3UYHUMH (BHUCHA)KEHHS, KpOBOTeya) Ta
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MICUXOJIOTIYHUMH (JI€30pi€HTAILis, MICIAMOIOroBa JIeNpecis) MposiBaMu. SIKII0 )k yOUBCTBO BUMHEHE
Mi3HIIIE, BOHO KBaTI(IKYEThCA SIK YMHUCHE BOMBCTBO MaJONiTHROI ocoom (m. 2 4. 2 cT. 115 KK
VYkpainn).

Cy0’€KTOM KpPUMIHAJIBLHOTO MPABOIOPYIIEHHS € OCYyJIHA XiHKa, sKa € 010JIOTTYHOI MaTip 1o
TUTHHA Ta jaocsrna l14-pigdoro Biky. JlisHHS, BYMHEHE OYyIb-SKOIO 1HIIOK 0C000I0 (OaTbKOM,
poauyueM, 3HaHOMHUM ), TiANaAa€ i 3arajdbHi HOPMH IIPO YMHUCHE BOMBCTBO. [Ipu IbOMY OCYTHICTH
MaTepi He BUKITIOYAETHCS, aje ii NICMX0(i3NYHUI cTaH MOKE BIUIMBATH HA 3[JaTHICTh KOHTPOJIIOBATH
MTOBE/IIHKY.

CynoBa npaktuka 2023-2024 pokiB BKa3ye, IO MUIbroBa KBamidikaiis 3a cratero 117 He
3aCTOCOBYETHCS, SKIIO KPUMIH&JIbHE  MPABONOPYIICHHS BYMHEHO IICIAS  3aBEPILEHHS
MOCTaKyIIEPChKOTO Tepiogy abo 3 MOTHBIB, HE IOB’S3aHMX 13 MOJOraMu (HANpHUKIAl, dYepe3
MarepiaiabHi TPOOJIEMHU YH COIIAILHUN OCY).

Cy0’eKTHBHA CTOPOHA XaPaKTEPU3YETHCS YMHUCIOM — MPSMUM a00 HerpsiMuM. [Ipu npsimomy
YMHUCJII MaTH YCBIJIOMJIIOE CBOi fii 1 Oakae cMepTi AWTHHHU (HAMPUKIAI, Yepe3 CTpax OCydy).
Henpsimuii ymucen mposiBIseTbCsl y OailTy’KOMy CTaBJIEHHI, KOJIM MAaTH JIOIYCKa€ MOXIIUBICTh
3aru6esni HeMOBJIATH. JlOCHiTHUKY 3a3HAa4Yar0Th, 10 HaMip MO€ BUHUKHYTH III€ /10 IOJIOTIB, aje
SKILO peatizaiis Ail BiiOyBaeThCs y MOCTaKyIIEPChKUN MEPioJ, 3aCTOCOBYEThCs came cT. 117. 3a
aHanmiTHyHUMH 1aHuMu 3a 2020-2024 poku, y OUIBIIOCTI BUMAIKIB KPUMIHAIBHUX MPAaBONOPYIIEHb
I[OTO THUITYy OOYMOBJICHI IMOEJHAHHSAM TICUXOJIOTIYHOT TPABMH TIICJIS TIOJIOTIB 1 COIIAILHOT 13011111
Mmarepi.

[TpobnemuicTe unHHOI penakmii ct. 117 monsrae B ToMy, 10 3aKOHOJABEIb BU3HAYAE JIUIIIC
4yacoBy O3HaKy (“mia yac monoriB abo oapasy micig HuX), ajie He BPaxoBYeE MCUXO(i310I0TTUHUN
cran Mmatepi. Lle cTBOproe TpymHOmII Tia Yac KBamiikarii, apke Cyau 3MYIICHI OI[IHIOBATH
oOcTtaBuHU Cy0’ €kTUBHO. Hanpukiaz, akio BOMBCTBO CTaJIOCs uepe3 00y MiCIs MOJIOTB, aje MaTu
He nepe0yBaja y cTaHi micsanoiI0roBoi Kpu3u, 3acTOCyBaHHs cT. 117 Moxke OyTH HEnpaBOMipHUM.

3 METOI0 YCYHEHHS I1i€1 MPOraiHu MPONOHYEThCS TIOTOBHUTHU Tuco3uIlito ctaTTi 117 dpazoro
“BurHEHE B 00YMOBIIEHOMY ITOJIOTaMH CTaHi”, 1100 BOHA 3Bydana Tak: ““YMHCHE BOMBCTBO MaTip 10
CBO€1 HOBOHAPOPKEHOT TUTHHH iJ] Yac MOJoriB ado o/pa3y Micisg HUX, BUMHEHE B 00YMOBICHOMY
nosioramu ctani.” Take GpopmysroBaHHS BiJIOBiIa€ €BPONEHCHKUM ITiIX01aM, 30Kpema cratTi 149
Kpuminansaoro kogekcy Ilonblii, 1e rojgoBHA yBara npuIiIsSETbCS caMe CTaHy MaTepi.

BBenennss 1mi€i HOpMH JTO3BOJIUTH UITKIIIE PO3MEKOBYBAaTH BHIIAJKH, IIOB’S3aHI 3
NcuX0(]i310JOTIYHUMHU  HACHIJKAaMH TOJIOTIB, BiJ] YMHUCHUX YOMBCTB, CIPHYMHEHMX IHIIMMHU
MoTuBamH. Lle 3abe3neunTs crpaBeIMBICTD 1 AU(EpEHIialil0 TOKapaHHs BIJIOBIIHO 10 CTYTEHS
BUHU.

3yoko Anacmacia Bikmopiena
cmyoenmxa 2 kypcy 3a cneyianvricmio K9, HHIVTIIH HTY

Hayxoeuii kepienuk: Mycienko Anamoniii Bonooumuposuu,
3a6i0y6ay Kageopu yusiibHO20 Mma KPUMIHAIbHO20 NPasd,
Kanoudam opuouunux Hayk, ooyenm, HHIVTIIH HTY.

JIESIKI AKTYAJBHI ACHEKTH BIKTUMOJIOT TYHUX JIOCJIJI)KEHD
] YAC POCIMCBKOI ATPECII

BikTumornoris — 1me MDKAUCUUIUTIHAPHA Taly3b 3HaHb, SIKA BUBYAE JKEPTB PI3HUX MO
(IpUpPOIHUX 1 COLIAIBHUX).

KpuminanbHa BIKTUMOJIOTiS — Taly3b 3HaHb SIKa BUBYAE JKEPTB, MIPOIEC iX MEPETBOPEHHS Ha
KEPTB Ta B3a€MO3B'SI30K MiX JKEPTBOIO Ta IPABOTIOPYIITHUKOM.

XKeprBa — 11 Mr0AMHA a00 CHIUIBHOTA, KA B Pe3yJbTaTi Cy0’ €KTUBHOTO OaXKaHHS 3JI0YMHIIS
a00 00’€KTHBHO CTBOPEHHMX OOCTaBMH 3a3Hajia (Pi3WYHOI, MOpajibHOI a00 MafHOBOI IIKOJIU BiJ
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MNPOTHUIPABHUX i, HE3aJEKHO BiJ TOTO, YA BHU3HAB ii 3aKOH B YCTAHOBJICHOMY TMOPSIKY SIK
MOTEPITLTY.

['o70BHOIO i7€€10 BIKTUMOIIOTI OyJiO 1 3aUIIA€ThC TE, IO MOBEAIHKA JIFOJAMHUA 332 CBOEIO
MPUPOIOI0 MOXE OYyTH HE JIMIE 3JIOYMHHOIO, a W Heo0ayHOI0, PU3UKOBAHOIO, MPOBOKAIIIHOIO,
BHACJIIIOK YO0 3pOCTa€e MMOBIPHICTH JI0 3JI0YMHHKX MocsATaHb. CydacHa BIKTUMOJIOTIS KOMIUIEKCHO
aHaiizye (EHOMEH >KEPTBH, BUXOIIYM 3 TEOPETHYHHUX YsBJICHb 1 Mojeled 31 cdepu iHIIMX
COLIANIbHUX JHUCUUIUTIH (KPUMIHAJIBHOTO MpaBa, KPUMIHOJIOTII, MOJITONOrII, Teopil IepKaBHOTO
yopaBiaiHHSA, KOHQUIKTOJIOTII, comioforii). Ha choromHi BIKTHMOJIOTiS TOMITHO pPO3BUHYJACh B
0araTboX KpaiHax CBiTY, BOHa HAKOITMYMJIA 3HAUHUI HAYKOBHH 1 MPaKTHYHUH eMITIpUYHUI MaTepial,
chopMyBaiacs sIK caMOCTiiiHa KOMIUIEKCHA COLI0-IPaBOBA HAyKOBA AMCLMILIIHA, BITOKPEMUBILINCH
BiJl KPUMIHOJIOTII.

B yMmoBax nmoBHOMacmTabHOI arpecii okpeMi 3aBJlaHHs 3a3HAI0Th KIJIbKICHO-SIKICHHX 3MiH.

[ToBHOMacmTabHA pocCiiichbka arpecisi pi3Ko akTyami3yBajla BIKTUMOJIOTIYHI JOCIIIKECHHS,
OCKUIbKU MUTBHOHH FPOMAJISIH CTAJIM KEPTBAMU 3JI0YUHIB (37I0YMHH [IPOTU MUPY, OE3MEKU JTIOACTBA,
BOEHHI 3JI0YMHN), CEKCyaJbHUX HACHIIBCTB Ta MICUXOJOTIYHUX TPABM.

BinOyBaeTbcs mepexia BiJl KJIACHYHOI KPHUMIHOJOTIYHOT BIKTMMOJIOTII 70 «BIHCBKOBOI» Ta
«KpH30BOI» BIKTUMOJIOTIi, IO BUBYaE crienu(idHi MOJENi TOBEIIHKH KEPTB B YMOBaX 30pOMHOTO
KOH(ITIKTY.

30upmmiack oTpeda B po3poOIli HOBUX MEXaHI3MIB JOKYMEHTYBAHHS IIKOIM, HaTaHHS
MICUXOJIOTTYHO1, MEAMYHOI Ta MPABOBOI JOMOMOTH MOCTPAXAATUM, 110 HEMOKIUBO 0€3 THOOKHX
HAYKOBUX JIOCIIiI)KECHb.

Bci nepepaxoBani 0co0IMBOCTI 3000B’A3yI0Th 3p0OUTH HACTYITHI KPOKH:

[To-neprie, TOCTIAUTH MAacoBY Ta KOJEKTHBHY BIKTHMIi3alil0, 00’ €KTOM SIKOi € MepeMilieHi
oco0u, BeTepaHH, LIMBLIbHI MEUIKAHI[I OKYIIOBAaHUX TEPUTOPIH, MiTH, K1 3a3HAIM BIUIUBY BiliHU. Lle
J03BOJIMTH JOCIIIUTH JTOBIOCTPOKOBI HACIIJIKIB TPAaBMH, OCOOJIMBOCTI peiHTerpallii Ta aganTtarii mmx
TpyIIL.

[lo-gpyre, MOKyMEHTYBaHHS BOEHHHX 3JIOYMHIB Ta 3JIOYMHIB arpecii s po3poOku
BIKTUMOJIOTIYHMX METOAMUK 300py CBiT4eHb, SKi O BIANOBIAAIM MDKHApOAHHM CTaHAapTaMm MAJis
MOJTANTBIINX CYIOBUX MPOIIECiB (HaNpHUKiIa, y Mi>KHApOTHOMY KpUMIHAIBHOMY CY/Ii).

BaxxnuBuMm € aHamiz BTOPHHHOI Ta TpeTUHHOI BikTuMizawii. [Ipu mpoBeaeHHi nmpouecyalibHUX
Il TPaBOOXOPOHHUX OPTaHiB, CYAiB, CHCTEMH OXOPOHH 30POB’ sl HEOOX1IHO 3a100IrTH BTOPHUHHIN
TpaBMaTHU3allil KEPTB 4epe3 HENpaBHJIbHE MOBO/PKEHHS 3 HUMHM i 4ac PO3CIiyBaHb, CYAOBUX
3aciJlaHb a00 Ha/laHHS MEAMYHUX MOCIIYT.

Hapemti po3BUTOK BIKTUMOJIOTIYHOI NpOQUIAKTUKKA Ta MOJITHKH Iepeadayae aeprkaBHI
nporpamMu MiATPUMKH, CUCTEMH peadimiTallii, MexaHi3Mu pemnapaiiiid. Ha ocHOBI oTpuMaHUX JaHUX
po3poOuTH €(EeKTUBHY JAep)KaBHY IMOJITUKY MO0 3aXHUCTy Ta BIJMIKOAYBaHHS IIKOAU BCIM
KaTeropisiM MOCTPAXKIATHX.

B pe3ynbrati gociiiKeHHs MOYKHA AIMTH HACTYITHUX BHCHOBKIB:

- B YkpaiHi (opMyeTbcs yHIKaJlbHa HalllOHaJdbHA BIKTMMOJIOTIYHA ILKOJNA, SIKA IPYHTYETbCS Ha
MPAaKTUYHOMY JOCBi/Il pearyBaHHs Ha BUKJIMKU BOEHHOT'O Yacy;

- YKpaiHChbKI JOCHIKEHHSI CTal0Th BA)XKJIMBUM BHECKOM Yy CBITOBY BIKTHMOJIOTIIO, 3aIIOBHIOIOUYHN
MPOTajJMHY B 3HaHHAX PO MACOBY BIKTUMIi3allil0 B yMOBax riopuanoi BiitHu XXI cTomiTrs.

- AxTyani3alis BIKTUMOJIOTII Mae Oe3mocepeiHii MpUKIaJHUM aclieKT: BiJ (OpMYyBaHHS 1ep>KaBHOI
MOJIITUKM COLIAJIBHOTO 3aXHUCTy 10 3a0e3NedYeHHs NpaBOCYAIsS Ul MUIBHOHIB IMOCTPa)KAaINX
rpoMajisiH. Bin epexkTHBHOCTI WX MOCTIIKEHD 3AIEKUTh MalOyTHE BITOYOBH KpaiHW HE JIUIIIE B
1HPPACTPYKTYPHOMY, ajie i B COLIAIbHO-TICUXOJIOTIYHOMY IUIaHi.

Jimepamypa:

1. CyuacHa BIKTUMOJIOTIS BCe OUIbIlEe MEPEXOAUTh A0 MPAKTUKO-OPIEHTOBAHOIO JIOCIITHUIIBKOTO
noist — npogecop B'suecnaB Tymisiko // TlpaBo Ykpainu. URL.: https://pravo.ua/suchasna-
viktymolohiia-vse-bilshe-perekhodyt-do-praktyko-oriientovanoho-doslidnytskoho-polia-
profesor-viacheslav-tuliakov/

2. Bixrtumororis // BYE. URL.: https://vue.gov.ua/
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https://pravo.ua/suchasna-viktymolohiia-vse-bilshe-perekhodyt-do-praktyko-oriientovanoho-doslidnytskoho-polia-profesor-viacheslav-tuliakov/
https://pravo.ua/suchasna-viktymolohiia-vse-bilshe-perekhodyt-do-praktyko-oriientovanoho-doslidnytskoho-polia-profesor-viacheslav-tuliakov/
https://vue.gov.ua/

3. Mycienko A.B., Xyk A.M. AKTyalbpHICTb KPUTHYHOT'O MHUCIEHHS B Npo(eciiiHiil TisnbHOCTI
ropucta mig yac arpecii Pocii nmpotu Yipainu. DICTUM FACTUM. Ne(2)14, 2023. C.148-152.
URL.: https://df.duit.in.ua/index.php/dictum/article/view/292/260

Kapaxau A.C.,
cmyoenmxka 1 kypcy macicmpamypu HHIVTIIH HTY

Haykoeuii kepienuk - Mycienko Anamoniii Borooumupoeuu,
3a68i0ysau Kageopu yueiibHO20 Mma KpUMIHAILHO20 Npasd,
Kanoudam opuouunux Hayk, ooyenm, HHIVTIIH HTY.

KPUMIHAJIBHO-TIPABOBA ITOJIITUKA YKPATHU: TPAHC®OPMAIIII
IEPIOJIY BIMHU

[ToBHOMacmTabHa BiiiHa, po3B’s3aHa Pociiicekoro denepariiero npotu YKpaiHu, CIPHYUHIIIA
CYTTE€BI 3MiHM y cdepi KpUMiHaJIbHO-TIPABOBOI MOJNITUKUA. BoHa cmpsiMoBaHa Ha 3a0e3neyeHHS
HaI[lOHAJILHOT OE3IMeKH, MPOTH/IiI0 KOJabopalioHi3My Ta MATPUMAHHS MPaBOMOpPSAKY. BomHouac
MOCTAIOTh MPOOJeMH HAAMIPHOT KpHUMiHaNi3amii Ta BIAXWJICHHS BiJ MPHUHIMUIIB TyMaHi3My i
3aKOHHOCTI. AKTYaJIBHICTh TEMHU NOJSATAa€ y HEOOXiTHOCTI OLIHUTH €()EeKTUBHICTh KPUMIHAIBHO-
MPaBOBOI MOJITUKM YKpaiHW MiJ 4ac BOEHHOTO CTaHy Ta il BIANOBIAHICTh KOHCTUTYIIHHUM 1
MDKHAPOJHUM CTaHapTaM.

KpuminanbHO-IpaBOBa IMOJIITUKA € CKJIAJOBOI0 YACTUHONO 3arajbHOAEP)KABHOI MOJITUKH Y
chepi nmporuaii 3mounnHOCTI. Ii 3MicT BH3HAuYaeThCA CYKYMHICTIO 3ac06iB, 3a JOTMOMOTO0 SKHX
nep:kaBa (hopMye, peai3ye Ta KOHTPOJIIOE CUCTEMY KPUMIHAJIbHO-IIPABOBUX 3aXO0/I1B, CIIPSIMOBAHUX
Ha 3aXMCT OCHOBHHX COLIabHUX IiHHOCTEH [1, ¢. 10; 2, ¢. 19]. Y KOHTEKCTI BiliHU aKIEHTH TaKoOl
MOJIITUKH 3MICTHIIMCA Y OlK MPIOPUTETHOTO 3aXHUCTY CYBEPEHITETY, TEPUTOPIAIbHOI LITICHOCTI Ta
00OpPOHO3AATHOCTI JIEPIKABH.

[Ticns 2022 poky KpuminanbHuii KoJgekc YKpaiHU 3a3HaB HH3KA CYTTEBUX 3MiH,
CTIPSIMOBAHUX Ha TIOCHJICHHS BiMOBIJAILHOCTI 32 3JI0YMHU MPOTH OCHOB HAIIOHAJIBHOI OE3MEeKH.
3okpeMa, momoBHeHO Horo crartamu 111-1, 111-2, 114-2, 436-2, mo mnependadarThb
BIJIMOBIAAJIBHICTE 3a KOJIAOOpaliiiHy isJIbHICTh, IMOCOOHMIITBO J€pKaBi-arpecopy, MOLIMPEHHS
iHpopmanii mpo nepemimeHHs 30poitHux Cun Ykpainum Ta rnopudikanito arpecii. Baxnueum
KpOKOM cTajo Takoxk yxBajeHHs ctarri 201-2 KK Vkpainu, sKor0 KpUMIHaJI130BaHO HE3aKOHHE
BUKOPUCTaHHA ryMaHiTapHoi fonomoru. [Tpuiinsatts 3akony Ne 3909-1X Bin 21 cepnus 2024 p. npo
patudikauito Pumcbkoro craryty ta 3akony Ne 4012-1X Big 9 xoBTHs 2024 p. mpo ajganTaiiio
KpuminanbHOro Kojekcy 10 BUMOr MIKHApOAHOTO KPUMIHAIBHOTO CY/y 3aCBIAUMIIN pyX YKpaiHu
y HampsiMi TapMOHI3aIllii HAI[IOHAJIBHOTO KPUMIHAJIBLHOTO 3aKOHOJABCTBA 3 MDKHAPOJIHUMH
crangaptamu. 3okpema, KK Ykpainu 1ornoBHeHO HOpMaMy PO 37I0YMHU MPOTH JOASTHOCTI (CT. 442-
2) Ta KOMaHJIHY BiAMOBiAIBHICTH (cT. 31-1).

BonHouac Ha mpakTHIl CIIOCTEPIraroThCsl MPOOJIEMH MPaBO3aCTOCYBaHHS. SIK CIyIIHO
3a3Haydae €. O. [IucbMeHChKu, «cydyacHa KpUMiHaJdbHa MOJIITUKA YacTo Ha0yBae puc popmainizmy,
KOJIM 3aCTOCYBAaHHS 3aKOHY 3Z1MCHIO€ThCS 0e3 riambokoro aHamizy cyti aisHHS» [2, c. 303]. Le
MPU3BOAUTH A0 KBali(iKalliHUX MOMUIIOK, HAAMIPHOTO 3aCTOCYBaHHS PENpPECHBHHUX 3aXOMIB 1
BIJICYTHOCTI €IHOCTI cynoBoi mnpakTuku. BepxoBuuit Cyx y mnocranoBax 2023-2024 pp.
HEOJIHOPa30BO HAroJIoIlyBaB, LI0 KpPUMiHAIbHO-TIpaBOBa KBadidikalis Mae TIPYHTyBaTHCS Ha
peanbHOMY 3MICTi Jiii 0ocoOu, a He Jmmie Ha (OpMaIbHUX O3HAKaX CKIAay 3J04YMHY (30Kpema,
nocranoBa y cipasi Ne 761/19046/22 Bin 31 nunns 2023 p.).

Oco6uBoOi yBaru 3aciayroBye MHUTAaHHS KpUMiHai3awii AisHb, OB’ A3aHUX 13 HE3aKOHHUM
00iroM HapKOTHYHHUX 3aC001IB cepen BIMChKOBOCTYKOOBIIB. 3a nanumu 2023 poky, 3a ct. 309 KK
Ykpainu (He3akoHHe 30epiranss 0e3 metu 30yTy) Oyso oronomeno 1691 migo3py, Toxi sk 3a ct. 307
(30yT) — nume 49. Taka aucnpomnopiisi CBIIYUTH MPO MEPEOPIEHTALI0 KPHUMIHAIbHO-IIPaBOBOI
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MOJIITHKH 3 00pOTHOM 3 OpraHi30BaHUMHU HAPKOCTPYKTYPAaMHU Ha IEepeciiyBaHHs 3aJ1eKHUX 0Ci0, 110
He Bignoimae meti KK Ykpainnm — 0XOpoHi mpaB JIOAWHU 1 TPOMaAsIHUHA. XO04Ya Tij] 4ac BIMHH
JiepKaBa Mae MiJICTaBU JUIsl TOCHJICHHS TUCIUILTIHU Y BIHCHKOBUX YaCTHHAX, MPOTE BUKOPUCTAHHS
KPUMIHAJIBHUX CAHKIIIH 11010 3JIE)KHHUX 0CI0 HE € €()eKTUBHUM IHCTPYMEHTOM MPO(UIAKTHKH.

[leBHi KOHCTUTYIIWHI Komi3ii Bukimkae i cr. 436-2 KK Vkpainm, ska mnepeabagae
KpUMIHAJIBHY BIJMOBIIATBHICTh 32 BUIIPABIOBYBAHHS, 3aepeueHHs a00 riopudikaiito pociicbKol
30poiinoi arpecii. Sk 3asnauae FO. B. OpnoB, aucmoswuiist Imi€i cTarTi HE MICTUTh O3HAKH
MyOJIIYHOCTI, 110 CTBOPIOE PU3MK MPHUTATHEHHS OCOOM J0 BIiAMOBIAAJIBHOCTI HaBITh 3a NMPHUBATHI
BucnosmoBanHs [3, ¢. 42]. Lle cynepeunts cr. 34 Koncrurymii Ykpainu, sika rapaHtye cBOOOIY
JYMKH 1 CJIOBa, & TaKOX MPHUHIIMITY 3aKOHHOCT1 Y KpuMiHaibHOMY MpaBi (cT. 3, 7 KK Ykpaian). 3
METOI0 3a0e3MeueHHs] BU3HAYEHOCTI KPUMIHAJIBHO-NIPABOBOI HOPMHU JOUIIBHO MepeadadyuTH SK
000B’3KOBY O3HAKy IyOJIIYHICT MOITUPEHHS BiMOBITHUX BUCIOBIIIOBAHb.

Cepen OUCKYCIHHMX € TaKOX HHUTAaHHS po3poOiieHHS HOBOro KpHMiHANIBHOTO KOIEKCY
VYkpaian. Ha nymxy O. M. banaypku, HeoOXiHICTh HOTO yXBaJleHHS HE € HarajibHOK, OCKUIBKH
OLIBLIICTH 3MiH, 110 BHOCSTHCS, MAIOTh HE CUCTEMHHUM, a pparMeHTapHuil xapakrep [4, c¢. 31-32].
[IpoekT HOBOTO KOJEKCY, MpEACTaBICHUH Ha caiTi newcriminalcode.org.ua, MiCTUTh 3HaYHY
KUTBKICTh JIEKJIapaTHUBHUX IIOJIOKEHb 1 HE yCyBa€ OCHOBHHMX HEJOJIKIB YAHHOTO 3aKOHOJABCTBA.
binpir epekTMBHUM HNUISXOM BUAAETHCS IMEPioJMYHA €KCIEPTHA PeBi3is ynHHOTO KpumiHaabHOTO
Koziekcy 3a 3pazkom Criminal Law Revision Committee y Benukiii bpuraii.

BucnoBku. KpumiHanbHO-paBoBa MoMiTHKa YKpaiHW y Mepioa BiHM 3a3Halla CYTTEBOI
TpaHchopMarlii, OpiEHTOBaHOI Ha 3aXHCT JEPKABHOTO CYBEPEHITETY Ta HAI[lOHAIBHOI OE3MeKH.
3akoHoMaB4i HOBeNM — Taki sk crarti 111-1, 201-2, 442-2 KK Ykpainun — BIIOBIIal0Th BUMOTaM
MDKHAPOJHOTO KPUMIHAJIBHOTO MPaBa Ta MiJTBEPIKYIOTh TOTOBHICTH JI€P’KaBH JISITH Y TPABOBOMY
T0JIi HaBiTh B yMOBax BiliHU. BogHowac mpakTuka 3aCTOCYBaHHS LIUX HOPM MOTpedye TIUOOKOTro
aHaJi3y, OCKUIBKH (OpMaii3M, HaMipHA KpUMIHAJI3aIlisl Ta HEYITKICTh OKPEMHX CKJIAJIiB 3JI0YMHIB
MOXYTh TPHU3BECTH [0 TMOPYIICHHS OCHOBOIOJIIOKHUX TIpaB JIOAUHHU. Binrak, mpioputeToMm
MaiiOyTHBOT KPUMiHAIBHO-TIPABOBOI MOJITUKH Ma€ CTaTH 3a0e3neueHHs OanaHcy MK IHTepecamu
Oe3neKu AepKaBu Ta JOTPUMAHHIM MPUHIUIIIB BEPXOBEHCTBA MpaBa i ryMaHi3My.
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Kupenko Cepein I'eopzitiosuu,

KaHouoam 1opuoudHux HayK, OOyeHm,

ooyenm kageopu Llusinbnoco ma KpUMiHaILHO20 NPAsa
ITnemumymy ynpaeninmns, mexnHonozitl ma npagoeux HayK
Hayionanonozo mpancnopmuozo ynisepcumemy, m. Kuis

MMPOBJIEMH KPUMIHAJILHO-TIPABOBOI OIIIHKH JIISIHb, TIOB’I3AHUX 3
HEITPABOMIPHOIO BUI'OJO0IO

KpuminanpHO-TIpaBoBa 00poThOa 3 PI3HOMAHITHUMHU TPOSBAMH KOPYMIIHAHOT isUTBHOCTI
BHMAarae HaJIe)KHOI 3aKOHO1aB40i 0a3u. [Ipore, HOBOAUTHCS KOHCTATYBAaTH HASIBHICTH PsIy IPOOIIeM
y ikt cdepi. Tak, qucnosuis 4. 1 cr. 364 KK Ykpainu y sikocTi 000B’13K0BO1 03HAKH Cy0’ €EKTHBHOT
CTOPOHH 3JI0BXKMBAHHS BJIAZ0I0 a00 CIIy>KOOBUM CTAaHOBHUIIIEM BKA3y€ HAa METY OJICpXKaHHS Oy1b-AKO1
HEMPaBOMIpHOT BUTOAW. AHAJIOTIYHA CUTYaIlisl criocTepiraerbes y 4. 1 cr. 364-1, 4. 1 cT. 365-2 KK
Vkpainu. Takuii 3aKoHOJABYMN MiAXiJ YHEMOXKJIMBIIOE 3aCTOCYBAaHHS BIAIOBIJIHUX CTaTed 10
BUII/IKIB, KOJIM MaJlo MiCIle 3JI0B)KMBaHHs BKa3aHMMU TaM 0c00aMH CBOIMH ITOBHOBaXXEHHSAMHU (1110,
y CBOIO 4epry, MpHU3BEIO 0 IyKe CEPUO3HUX HACIIIKIB), ajie MeTa OJEp>KaHHS HEMpPaBOMIpHOI
BUTOAM y HUX Oyia BiicyTHsA. OcoOu X MOKYTh BUKOPUCTOBYBATH CBO€ CTAHOBUILE AJIS MIATPUMKHU
pOaMUiB, APY3iB 1 T. 1., HE Oa)XKar0uu MPU LFOMY OTPHMATH HETPAaBOMIpHY BUTOAY (MPHUHAKWMHI, B 11
CHOTOJIHIITHBOMY PO3YMiHH1). BUXOAUTh, 110, HE3aJEKHO BiJ PO3MIpPYy 3aMOAISIHOI TAKUMH HisIMU
IIKOJIH, 1X HEe MOKHA MPUTATTH IO KPUMIHAJILHOI BiAMOBIAaIBHOCTI, 10 HABPS YU € MPABHIBHUM.
ToMy BKka3iBKy Ha METY OJ€pKaHHs HEMPABOMIPHOT BUTOU 3 qucno3uiii u. 1 ct. 364, u. 1 ct1. 364-
1, 9. 1 ct. 365-2 KK VYkpainu ciij BUWIy4dTH, @ YaCTHHY APYTY IUX CTaTeil JOMOBHUTH BKa3iBKOIO
Ha BUMHEHHS BIJIOBITHUX JiHb 3 KOPUCIUBOI METOIO.

Hucnozumist 4. 1 cr. 354 KK VYkpaiau nepenbadae BiAMOBIZaTBHICTh 32 MPOIMO3UINIO YH
OOILSHKY MpalliBHUKOBI MiJMPUEMCTBA, YCTAHOBH UM OpraHizailii, SKUi He € ClIy:)k00BOIO 0c00010,
ab0 0co0i, sika IpaIroe Ha KOPUCTh MIANPUEMCTBA, YCTAHOBH UM OpraHi3allii, HagaTu iomy (iif) abo
TpeTiit 0co01 HeMPaBOMipHY BUT'O/ly, @ TaK CaMO Ha/IaHHs TaKOl BUTOJM 32 BUNHEHHS Y1 HEBUMHEHHS
MPaLiBHUKOM Oynb-sSKUX il 3 BUKOPUCTAHHSM CTaHOBHINA, SKE BiH 3aiimae, abo ocoboro, sika
IPAaLIOe Ha KOPUCTh MIANPHUEMCTBA, YCTAHOBU YU Oprasizauii, B 1HT€pecax TOro, XTO MPOIOHYE,
00iIIsie UM Ha/lae TaKy BUTOY, a00 B iHTEpecax TpeThoi ocoou. 3riaHo 3 1. 3 [IpumiTKu 10 cTaTTi Imij
npono3uuiero y crartax 354, 368, 368-3-370 cmig po3yMmiTH BHCJIOBJIEHHS MpalliBHUKY
MIJIPUEMCTBA, YCTAHOBH UM OpraHizailii, oco0l, sika Hajae myOIiuHi Mociayru, abo ciyk00Biil 0co01
Hamipy Mpo HaJlaHHS HENpaBOMIPHOT BUTOJM, a MiJ OOILSHKOI — BUCIIOBJIEHHS Takoro Hamipy 3
MOBIJOMJICHHSIM IIPO 4ac, Miclie, CIoci0 HaJlaHHS HENMpaBOMIPHOI BUTOJH. 3 LbOTO MPHUBOIY CIILJ
3a3HAYUTH, 110 MPOTMO3UIlis (K 1 OOIIIHKA) MAIOTh Y CBOI OCHOBI XapakTep TBEPHKEHHS, KOJIU 0
BiJloMa 1HIIOI OCOOM J[IOBOJIUTBHCSA YITKMH Hamip HaJaTH HENpPaBOMIPHY BUTOAYy, a SIK OyTH,
HanpuKiIal, y BHUMAIKaX, KOJIM 0co0y 3alMTyIOTh I[0JI0 TOrO, YM HE XOTiIa O BOHa OJepKaTu
HENpaBOMIPHY BUT'0/1y 32 BUMHEHHS HEIO NEeBHUX J11i? 3anuTaHHs 1 Hamip — Lie He o/1He 1 Te K. CripaBa
B TiM, II0 Ha MPaKTHUIl HaMip HaJaTH HENPAaBOMIPHY BUTO1y MOxe OyTH chopMyiabOBaHUH SK
3alMUTaHHs, a 0TXKE, BUXOASIUU 3 3aKOHOJaBYOI'0 BU3HAYEHHSI TEPMIHIB «IIPOMO3HIIISH» Ta «OOILISIHKAY,
MiJCTaBU JUIs NPUTATHEHHs 0COOHU /10 BiJNOBIJAJIbHOCTI HEMA€E: BOHA 3allMTyBajia, a He IPOMOHYyBasia
4K 00i1suIa (X0o4a peajgbHO Nepe]l HaMu MO)kKe OyTH came 3aByallbOBaHa MPOMO3MIIS UM OOIISHKa
HenpaBoMipHOi BUrojm). Lle %, 10 pedi, CTOoCyeTbes 1 3BOPOTHOI CTOPOHM TaKo1 B3aeMoii y ¢opmi
MPUUHATTA Npono3ullii Yyu OOILUSHKM HENpaBOMIpHOI BUTOAM (1[0, 30KpeMa, € IMiJICTaBOI0 s
MIPUTSITHEHHSI 0COOM B 3aJIEXKHOCTI BiJl ii CTAaTYCy /10 BIAMOBIJANTBHOCTI 32 BIINOBITHUMHU YaCTUHAMU
crareit 354, 368, 368-3, 368-4 KK Ykpainu), OCKiIbKHM HAJAaTH 3roAy Ha OJIepKaHHS HeTPaBOMIipHOI
BUTO/IM Ta MO3UTHUBHO BIJMOBICTH HA 3aIIMTAHHS YW X0Y€ JIIOJAMHA OJIEpXKAaTH HENPAaBOMIPHY BUTOY
— 1€ pi3HI 3 IOPUIUYHOI TOYKH 30pYy Aii. 3a1711 YCYHEHHS TaKOoTo pojy MpoOjeM MOTpiOHO Jemio
PO3LIUPUTH 3MICT TEPMIHIB «IIPOTMO3ULIS» Ta «0OilsgHKa», BUKiaBiuy 1. 3 [lpumitku 1o cr. 354 y
HaCTyIHIN penakitii: «I1ix mpomno3wuiiero y crtartsax 354, 368, 368-3-370 ciig po3yMiTH BUCIIOBICHHS
MpaliBHUKY MiANPHEMCTBA, YCTAHOBU YM Oprasizaiii, ocoOi, sika Hajae MMyOJiuHi MOCIyrd ado
ci1y>k00Biif 0c001 HamMipy MpPO HaJaHHS HENPABOMIPHOI BUToAM (a piBHO U 1HIIE AOBEAEHHS JI0 HEl
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iH(opMallii MPO MOXKIHUBICTh HAJIAaHHS HEMPABOMIPHOI BUTOAM), a MiJ OOIIIHKOIO — BHCIIOBJICHHS
TaKoro Hamipy (4 iHIIEe AOBeICHHs 1H(POpMAaIIii) 3 MOBIAOMIIEHHSM ITPO Yac, MicCIle, CIoci0 HagaHHs
HETPaBOMIPHOi BUTOM».

Takox crmifi 3BepHYTH yBary Ha NpPOXaHHsS HaJaTH HEMpaBOMIpHY BUTOAY, NependadeHe
crartsmu 354, 368, 368-3, 368-4 KK Ykpainu. Ha BiamiHy Bix mpomno3utlii, OOIITHKY YU BUMaraHHs
HEMpPaBOMIPHOI BUTOJIM, 3MICT TEPMIHY «IIPOXaHHS» B 3aKOHI HE PO3KPUBAETHCS, IO HABPSA YU
MPAaBUIIBHO, OCKUIBKH BiICYTHICTh €JMHOTO PO3YMIHHS KPHUMiHAJIbHO-TIPABOBOT TEPMIHOJIOTIT MOXeE
MIPU3BECTH JI0 HEMPABMIIBHOT KBaTi(hiKallii BiAMOBIMHUX BUNIAAKIB. [I[poXaHHS HaIaTH HEMIPAaBOMIPHY
BUTOY Iepeadayae 3BepHEHHS BIANOBIAHOTO 3MICTY y YiTKii Ta KOpekTHil (opmi (6e3 ycinskoro
THCKY) 1 PY LIbOMY aJIpecaT TaKoro MPOXaHHS YiTKO PO3yMi€, M0 MOXKE BIJIMOBHTHCS BiJl IIbOTO.
Takox cimiJi BpaxoByBaTH, 110 OKPIM MPOXaHHS HAJIaTH HEMPABOMIpPHY BUTOJY MOXKE MaTH Micle i
BUMora ii HajgaHHsa (JoBeneHHs iHQopMalii B piurydid, KaTeropudHiii ¢opmi), sika, MpoTe,
no30aBJeHa THX O3HAK, SKI XapakKTepHi A «BUMaraHHs HEMPAaBOMIPHOI BHTOAM» (VI SKOTO
XapaKTepHi PI3HOT0 poAy MOTPO3H 32 HEBUKOHAHHS BUMOTH a00 CTBOPEHHS YMOB JUIsl TOTO, 100
ocoba Oyna 3MylIeHAa HagaTH HEMPaBOMIPHY BHIOXy) - TOOTO, yMOBHO Kaxyuw: «IloTpiOHO
samatuTu!». KBamidikyBatn y TakoMy BUINAAKYy BUMOTY HaJaHHS HEMPAaBOMIPHOI BUTOAM SIK
npoxaHHs Oyze HaBpsA YM MPaBHUIIBHUM, TOMY, ITO-TIEpIIe, Y BIIMOBIIHUX YacTUHAX cTrareil 354, 368,
368-3, 368-4 KK VYkpainu AoUinbHIIIE TMOPSAT 3 «IIPOXaHHSIM» BKa3aTH 1 Ha «BUMOTY» HaJaHHS
HEMPaBOMIPHOI BUTOJIU 32 BIJICYTHOCTI O3HAK i BUMaraHHs, a, mo-Apyre, JOMOBHUTH [IpuMiTKy 10
cT. 354 KK 1. 3-1: «Ilig npoxanusm y crattsax 354, 368, 368-3, 368-4 po3yMieThcsl TOBEACHHS 10
iHmoi ocobu iHdopMmamii Mpo JOUUIBHICT, HAaJaHHS HENPaBOMIpPHOT BUTOAM, I030aBiIeHE
KaTerOPUYIHOTO XapaKTepy».

Bkazani 3axoqu J03BOJATH TMOCHIUTH €PEKTHBHICTH KPUMiHAJIBHO-TIPABOBOI OOpOTHOM 3
PI3HOMAHITHUMH TPOSBaMU  KOPYIILIHHOI  MISJIBHOCTI MOCWJIIOIOYM, 3 OJHIE] CTOPOHH,
BiJIIIOBIAJIGHICTD 32 JISTHHS, IPEIMETOM SIKMX BHUCTYIA€ HEMPABOMIpHA BUTOZA, Ta MPHU LIOMY, 3
IHIIOT  CTOPOHH, JIO3BOJIAFOYM TPUTATaTH 10 aJCKBATHOI  BIAMOBIMAJIBHOCTI 0OCI0, sKi,
BUKOPHCTOBYIOYH CBOI MOBHOBA)XEHHSI Ta MOJIMBOCTI Ha IIKOAY CYCIIBCTBY, HE TEPECIiAYIOTh
METY OJIep>KaHHS HETIPaBOMIpHOT BUTOJH.

Koounancoexuiit Onez /leonioosuu,

KaHouoam 1opuoudHUx HayK, OOyeHm,

0okmop ¢hinocoghii, doyenm xagheopu yuginLHO20

ma KpuminanibHo2o npaeéa Hasuanvno-nayxoeozo incmumymy
VIPABNIHHA MeXHO02itl ma npaeosux Hayk Hayionanvrnozo
MPAHCROPMHO20 YHIgepcUmemy

M. Kuis, Ykpaina

Epzapo Hamanisa Mukonaiena

KaHOuoam mMeoudHux HayK, OOYeHm, Iopucm
O0oyeHm Kagpeopu MeHeOHCMeHmy 0XOPOHU 300P08 s
Hayionanvrhoeo meduunozo ynieepcumemy

imeni O.0. bocomonvys

KPUMIHAJIICTUYHE 3ABE3IIEYEHHA
JOKYMEHTYBAHHS BOEHHHUX 3JIOYUHIB

CydacHi BUKIMKH, TOB’sS3aHI 3 MOBHOMAcCIITaOHOIO 30pOMHOI0 arpeciero MpoTH YKpaiHu,
aKTyali3yBaJM MUTaHHS HAJEKHOTO KPUMIHATIICTUYHOTO 3a0€3MeUYeHHs TOKyMEHTYBAaHHS BOEHHUX
3mounHiB. OcoOauMBOro 3HaueHHA HaOyBae mpoOiieMa A0CTOBIpHOI (ikcamii Ta 30epekeHHs
JI0Ka30BO1 1H(OpMalii, 1m0 B MOAAJBIIOMY MOXe OyTH BHUKOPUCTaHA SAK Y HalllOHAJIBHUX
KpUMIHaJIbHUX MMPOBAKEHHSX, TaK 1 B MDKHAPOJIHUX CYJOBHUX IHCTUTYLISIX. CTAaHOBJIEHHS JOKAa30BOi
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06a3m y cmpaBax MpO BOEHHI 3JOYMHM TMOTpedye HE JIMIIE 3aCTOCYBAaHHS TPaIUIIIHUX
KPUMIHATICTUYHUX METOMIB, a i iHTerpauii HOBITHIX TEXHOJOTIH Ta MDXKHAPOAHUX CTaHAAPTIB, IO BUMArae
MOTJINOICHUX HAYKOBUX JOCIIIKEHD y cepi KpUMiHATIICTHKH.

[TocTanoBka mpobiemMu

JIOKyMEHTYBaHHSI BOEHHHX 3JI0YMHIB € KOMIUICKCHOIO MPOOJIEMOI0, IO MOEAHYE KPUMIHATICTHYHY,
CY/IOBO-MEJIMYHY, MDKHapOJHO-TIPABOBY Ta MPOLECyajbHY CKJIaJ0Bi. B yMOBaxX BO€HHUX Mili BUHUKAE
crieriika CIriaaoi MisTTEHOCTI, ITOB’13aHa 3 MAacIITa0HICTIO 3JI0YMHIB, HEOS3MEKO0 pOOOTH Ha MICITIX TOIIH,
a TaKoX MOTPeOO0 MOTPUMAHHSI MiIKHAPOIHUX MPOTOKOIIB (ikcarii. [IpoOaeMHNM 3aauIIa€TbCsl MUTAHHS
3a0e3MeUeHHs JaHIora 30epekeHHs 10Ka3iB, ake BIICYTHICTh O€3MEepepBHOCTI Ta MPOLECYaIbHOI YUCTOTH
MOXKE€ 3YMOBHTH BTpaTy JOKa30BOi CHIHM MaTepiaiiB. /[0laTKOBMM YMHHHKOM € HEOOXITHICTH yHi(ikarii
MiXO/MIB YKPaiHCPKUX OPraHiB JOCYJOBOTO PO3CIiAyBaHHS 3 BUMOraMH MiKHApOJHOTO KPHUMiHATBHOTO
Cy/y, 110 3a0e3MeYNTh BU3HAHHS JIOKA3iB HAJCKHUMH Ta TOMYCTUMUMHU Y MDKHAPOJHUX TPUOYyHAIax.

Merta mociiHKeHHs

MeToro € AOCHIHKeHHS! KPUMIHATICTUYHUX AaCIeKTiB JOKYMEHTYBaHHS BOEHHHX 3JI0YHHIB,
aHaJI3 CydyaCHHUX METOJIB Ta 1HCTpYMEHTIB (pikcarii qoka3oBoi iH(opmarltii, BUSABICHHS MpoOIeM
NPaKTUKH 1X 3aCTOCYBaHHA Ta OOIPYHTYBaHHS IUISIXIB YJIOCKOHAICHHS KPUMIHAJIICTHYHOTO
3a0e3nedYeHHs PO3CIIiIyBaHb y il cdepi.

Buxian ocHOBHOTO Matepiany

JIOKyMeHTyBaHHsI BOEHHUX 3JIOYMHIB HEMOXIUBE 0e3 e(eKTHMBHOrO0 KPUMIHAIICTHYHOTO
CYIIPOBOJIY, IO Tiepeadadae 3aCTOCYBaHHS KOMITJICKCY METO1iB BUSBJICHHS, (DiKcallil, BIUIY9EeHHS Ta
30epekeHHs1 JT0Ka3ziB. B ymoBax 30poilHOro KOH(IIKTY MEpIIOueproBOro 3Ha4YeHHs HaOyBae
cBoevacHa (oTo- 1 Bifeodikcarliss Micilb OOCTpLTIB, pyHHYBaHb HHUBUTBHUX 00 €KTIB Ta HACIIJIKIB
3aCTOCYBaHHS 3a00pOHEHHMX BUIIB 030poeHHA. Taki mMarepiaid, HOMOBHEHI CYNyTHHKOBUMH 3HIMKaMH Ta
JaHUMH TeOiH()OpPMAmiHHUX CHCTEM, CTBOPIOIOTH MUIICHY KapTHUHY IOAIA 1 JalOTh 3MOTY TNPOCTEXHUTH
MPUYMHHO-HACTIIKOBI 3B’SI3KM MIX MisMH BIHCHKOBUX (OpPMYBaHb Ta iX HACHiJKaMH JUIsl IIHBIJILHOTO
HACEJICHHS.

BaxxnuBuM HanmpsMoM KpUMiHATICTUYIHOI ISTTBHOCTI € (hiKcallis CIiIiB 37I0YHHIB Ha TiJlaX TOTEPITLITUX.
CynoBo-MeuyHi eKCIIePTH3H TUIECHHUX YITKOKEHB, TPOTOKOJIN OTIIAIB T, pe3ynbratu JJHK-inenTudikarii
Ta 1HII1 G10JI0TiIYHI AOCHiIKEHHS (OPMYIOTh JOKa30BY 0a3zy, sika TO3BOJISIE HE JIMIIEC BCTAHOBUTH (DAKT CMEPTi
M KaJilTBa, ale i iqeHTn(iKyBaTH KOHKPETHUX 0Ci0 cepell )KepTB MacOBUX MOXoBaHb. Lli nani HaOyBaroTh
0CcOOIMBOI Baru B mporieci kBamidikamii JisHb SIK 3JI0YAHIB MPOTH JIFOTHOCTI YH TEHOIHTY.

He wMeHII 3HadymmMM € BCTAHOBJICHHS [MOXO/DKCHHS Ta XapakTepy BHKOPHCTaHOI 30poi.
KpumiHamicTHuHe AOCTiIKEHHS yIaMKiB OO€NpHUIIAciB, KyJb 1 TUTb3 JO3BOJISE BUZHAUYUTH TUI 030pPOEHHS Ta
KpaiHy ¥oro BUpOOHMIITBA, IO MOXE OYTH BHUKOPHUCTAaHE SK NPSMHUH JI0Ka3 MPHYETHOCTI KOHKPETHHX
MiAPO3I1TIB JI0 37104MHIB. BUKOpHCTaHHS TPACOJIOTIYHMX Ta OaICTHYHUX METOIB Y MMOEAHAHHI 3 CyYaCHUMU
0a3aMu naHuX 3a0e3Medye BUCOKUI piBEHb OOIPYHTOBAHOCTI €KCIIEPTHUX BHCHOBKIB.

OcobnuBy yBary HEOOXiAHO NPUIUIATH 30MPaHHIO Ta JOCHKEHHIO LHU(QPOBUX JIOKa3iB.
Bineomarepianu 3 kamep CIIOCTEpeXEHHS, 3alMCH 3 MOOUIBHHX MPHCTPOIB Ta MyOmiKalii y comiaabHUX
MEpeKax 4acTo CTalOTh KIIFOUOBMMH JpKepeiamu indopmMaitii. [Ipore XHs 10Ka30Ba MIHHICTh 3aJICKHUTH BiJ
MPAaBUIILHOCTI TIPOILIEypH BWIYYEHHS Ta 30€peXeHHs, aipke Oylb-siKe TOpPYIICHHS MIJTICHOCTI MOXe
BUKIIMKATH CYMHIB y JJOCTOBIpHOCTI JaHHX.

BopHouac, kpuMiHamicTHUHEe 3a0e3neueHHs JOKYMEHTYBAaHHS BOEHHUX 3JIOYMHIB MOTpeOye
BpaxyBaHHs MDKHAPOJHHUX CTaHAApTiB, 30KpeMa «CTaMOyJIbCHKOTO MPOTOKOIY» IIONO JTOKYMEHTYBaHHS
TOPTYp, «MiHHECOTCHKOTO IPOTOKOIY» 3 PO3CIIiIyBaHHS IIOTEHIIHHO HE3aKOHHUX CMEPTEH Ta peKOMEH Al
Mi>kHapOJHOTO KPUMIHANBLHOTO CYy. IX ajanTalis 10 yKpaiHChKOi IMPAKTHKH € HEOOXiIHOI YMOBOKO
3a0e3neyeHHs MOJaNIbIIOol JOMMYCTUMOCTI JOKa3iB y MDKHAPOAHUX MPOBAKEHHSX.

YI0CKOHANEHHS KPHUMIHATICTUYHOTO CYMPOBOJY JOKYMEHTYBaHHS BOEHHHUX 3JI0YMHIB
MO>KJIMBE IISIXOM iHTerpalii HOBITHIX TEXHOJIOT1H, 30KpeMa BUKOPUCTAaHHS O€3MIJIOTHUX JITATbHUX anapaTiB
JUISL OTJISITY MicIb 37104HHIB, 3D-ckanyBaHHs i Qikcarii pyiiHyBaHb Ta MyJbTHCIEKTPAIBGHOI 3HOMKH IS
BUSIBJICHHS [PUXOBaHMX 00’€KTiB. BoaHOYAaC KIIOYOBUM 3aJMINAETHCS JOTPUMAHHS — TPHHIHITY
0e3rmepepBHOCTI JIAHIIOTa 30€pEeKEHHS JIOKa3iB, ajpKe JIMIIEe 33 YMOBH MPaBUIILHOI TpoliecyanbHol (ikcarrii
Marepialii MOXKYTbh CIIyTYBaTH HAJICKHOI OCHOBOIO JUIsi OOBUHYBAYCHHS Y MDKHAPOTHHUX CYAaX.

TakuM 4YMHOM, KpUMIHAQJIICTUYHE 3a0€3MEYCHHS JIOKYMECHTYBaHHS BOEHHUX 3JIOYMHIB €
0araTOBMMIPHHUM ITPOLICCOM, IO MTOEHYE TPAJAULIIHHI METOAM KPUMIHAIICTUKY 3 HOBITHIMH TEXHOJIOTIYHUMHU
pIlICHHSIMA Ta MDKHApPOJAHUMH CTaHJAPTaMH, CIPSIMOBAHMMHU Ha JIOCSTHEHHS TOJIOBHOI METH —
BCTaHOBJICHHS 00’ €KTUBHOT ICTHHHU Ta 3a0€3MEUYeHHS CIIPaBEeITNBOCTI.
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BucHoBku

VY pesynbTaTi MPOBENCHOTO AOCHIHKEHHS MOXHA IIHTH BHCHOBKY, IO JIOKYMCHTYBAaHHS
BOEHHUX 3JI0YMHIB MOTpPeOye KOMIUIEKCHOTO KPUMIHAJTICTHYHOIO 3a0e3ledeHHs, sKe BKIOYae
(hikcariro ciiiB 3JI0YMHIB, CYA0BO-MEIWYHI JOCIIHKEHHS, TPACOJIOTTYHI Ta OaJIICTHYHI €KCTICPTH3H,
a Takox 30ip mudpoBux aokasiB. IlpakTnyHe 3HAUYEHHS LBOTO IMPOLECY HOJsIrae y GpopMmyBaHHI
JI0Ka30BO1 0a3u, sika MOXKe OyTH BUKOPUCTAHA K Y MEXaxX KpUMiHAIBHUX MPOBA/DKCHb B YKpaiHi,
TaKk 1 B MDKHAapoAHMX TpuOyHanax. llepceKTMBHMMH HampsMaMH MOJANBIINX HAYKOBHX
JOCITIIJDKEHb € po3poOKa METOAOJIOTIi 3aCTOCYBaHHS HOBITHIX TEXHOJOTIH Yy KpUMIHATICTHII,
yIOCKOHAJICHHSI TpoLeayp 3a0e3redeHHs Oe3MepepBHOCTI JaHIIOra 30CpeeHHs JO0Ka3iB Ta
rapMOHI3allis HalllOHAJILHOT IPAKTUKH 3 MIXKHAPOJHUMHU CTaHIapTaMHU.
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MPOBJIEMU KPUMIHAJIBHO-ITPABOBOI XAPAKTEPUCTUKHU JOBEJEHHS 10
CAMOI'YBCTBA

[MutaHHs KpUMIHAIBHOI BIAMOBIJATHHOCTI 3a JOBEJACHHS JI0 CaMOTyOCTBa CTaHOBUTH
BOXJIMBUM MEXaHI3M 3aXHCTy JKUTTS JIFOJWHU, MPOTE€ HOro cydacHa 3aKOHOJaBYa KOHCTPYKIIIS
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BUKJIMKA€E 3HAYHI TeOpeTHuHi 3amepedeHHs. YuHHa pepakuis cratti 120 KpuMiHanbHOTO KOJAEKCY
VYkpaiHu BCTaHOBIIIOE, 30KpeMa, IOKapaHHs 3a I0BEICHHS 0COOU 0 caMoTyOCTBa abo 10 3aMaxy Ha
caMoryOCTBO, BYHMHEHE IIIJISIXOM JKOPCTOKOTO IOBO/DKEHHS, IIAHTaXy, CHCTEMAaTUYHOTO
MPUHIDKEHHS JIIOJCHKOT T1IHOCTI YU CHCTEMaTHYHOI'O MPOTUIIPABHOTO MPUMYCY 1O i, II0
cynepedats ii Boii. [lonpu cBoro OGe33amepedHy CyCHibHY 3HAYYIIICTh, 3alPOIMIOHOBAHA MOJEIh
MICTUTh (PyHAaMEHTaIbH1 KOHIENTYyalbH1 TPYAHOLI, IO YCKJIAJAHIOKOTH i MPaKTHUYHE 3aCTOCYBAHHS.

OcHOBHa IOpUAMYHA KOJIi3isl BUHUKAE Yepe3 BUKOPUCTAHHS 3aKOHOAABLIEM (POPMYIIFOBAHHS
«3amMax Ha CcaMoryocTBo». 3 MO3WIII JAOKTPUHM KPUMIHAIBHOTO IIpaBa TakKa KOHCTPYKIIS €
HekopekTHoto. [lomoxkennst crarti 15 KpuminanbHOTO KOJeKCy YKpaiHM BU3HAYAIOTh 3aMax sK
YMHCHE JisiHHS, 0€310cepeTHhO CIIPSIMOBaHE HAa BUMHEHHS KPUMIHAJILHOTO NPaBOMOPYIICHHS, SKILO
IIpU IIbOMY BOHO HE OYJIO TOBEJICHO /10 KiHIIS 3 MPUYHH, 110 HE 3aJIeXKaJH BiJl BOJI BUHHOTO. 3 I[LOTO
BUILJIUBAE, 10 00'€KTOM 3aMaxy MOXke OyTH BUKIIIOUHO KPUMIHAJIBLHO KapaHe NisHHA. BoaHovac cam
1o co0i aKT caMory0cTBa, OyAy4H TpariuyHuM SIBUILEM, Y Cy4acCHOMY IpaBi HE KBaTi(iKyeThCs SIK
KpUMIiHQJIbHE MPABOMOPYIICHHS, OCKUIBKH 0c00a HE MOXKE BHUCTYMATH CYO'€KTOM TaKOIo JiSTHHS
MIPOTH BIIACHOTO KUTTS. BiAMOBIIHO, CTa€ IOTIYHO HEMOXJIMBUM BUYMHEHHSI 3aMaxy Ha Jif0, sfKa 3a
CBOEIO CYTTIO HE Ma€ O3HaK CKJIaay KPUMIHAJIBHOTO MPaBONOPYILIECHHS.

binpm agexkBaTHUM JJIsl ONKCY HE3aBEpIICHOTO AaKTy BHJAEThCS TEPMiH «crmpoda
camMoryOcCTBay, SIKUW JaBHO i yCTaJeHO BUKOPHUCTOBYETHCS Y MICUXOJIOTI{, MEIUIIMHI Ta COLIOJIOTII.
Moro iMruiemMeHTamis y KpUMiHaJibHE HPaBO JO03BONMIA O YCYHYTH HasBHY TEPMiHONOTidHY
cynepeuHicTh. [IpoTe Take 3amo3uueHHs BUMAarae Halle)KHOI HOpPMATHBHOI (pikcarlii Ta po3poOku
YITKOTO FOPUINYHOTO BU3HAYCHHS. Y JUCIO3HINIT CTATTI HEOOXITHO HE JIMIIE 3aMIHUTH ITOHATTS, a U
HEJBO3HAYHO OOMEXUTH cdepy 3aCTOCYBaHHS HOPMH, BCTAaHOBMBILIHK, IO BIANOBIAAJIbHICTD
MOKJIAZAETHCS HE Ha caMy 0co0Y 3 CyilMIaIbHUMH HaMipaM#, 8 BAHATKOBO Ha CTOPOHHIX Cy0’ €KTiB.
CaMe iXHI YMHCHI MPOTHUIPABHI Jii 4YM OE3AISUIbHICT, MalOTh MepedyBaTH y MPSIMOMY MPUUHMHHO-
HACJIIJIKOBOMY 3B’SI3KYy 3 PIIICHHSM MOTEPIIIOTO BYMHHUTH CIIPOOy camMoryOocTBa. Y JOCKOHAJICHHS
HOPMH B TaKHi CIIOCIO CHpHUSATAME MiABUIIECHHIO 1i IOPUAMYHOI TOYHOCTI Ta €(PEKTHBHOCTI
MPaBO3aCTOCYBaHHSI.

Takox nmpoOIeMHOI0 € HaJIMIpHA CYBOPICTh 3aKOHOAABYO1 BUMOTH IIOJA0 «CHUCTEMATUYHOCTI»
MPUHWKECHHS JIIOJICBKOI TIAHOCTI YU TPOTUIIPABHOTO TMPHUMYCY SK YMOBH JUIS KpUMiHAJIBHOI
BIJIMOBIAAILHOCTI 3a JIOBEACHHA a0 camorybOctBa. IIpormec mokasyBaHHs OaraTopa3oBOCTI Ta
TPUBAIOCTI TAKUX aKTIB € HAJI3BUYANHO CKIIQHUM 3aBJIaHHSIM IS TIPABOOXOPOHHUX opraHiB. HaBiTh
OJIMH BHHSITKOBO arpeCUBHHI Ta IHTEHCHUBHHI €Mi30J TCHXOJIOTIYHOTO HACHJIBCTBA MOXKE MaTu
HaCTUIbKM PYWHIBHUU BIUIMB, IO 3/JaT€H MIAIITOBXHYTH o0coOy mo cyiuuay. OpjHak, depes
BIJICYTHICTh ()OpManbHOI O3HAKU «CHUCTEMATUYHOCTI», TaKUW BUMAJOK MOXKE HE MiAMaaaTH i
KpUMIHAJIbHO-IIPABOBY KBami(ikallilo, 110 MPU3BOAMTH J0 HENPONOPLUIMHOIO 3BY)KEHHSI Koja
BIJIMIOBIJAJILHOCTI Ta 3QJIMIIIAE 11032 TPABOBUM 3aXHCTOM KEPTB PAIITOBOTO, aje BKpail IHTEHCUBHOTO
TUCKY. BuiaeTbcs 3a HEOOX1IHUM 3aMIHUTH TaKy O3HAKy y CTaTT1 Ha «IIPUHM)KEHHS, SIKE € CYTTEBUM
1 IKe Ma€ XapakTep MOBTOPHOCTI ab0 TPUBAJIOCTI, a00 €AMHUI BUIAJOK, 0 MICTUTh Ha/I3BHUYAHY
IHTEHCHUBHICTH 200 TIKOIY».

OTxe, 3 OIVIAy Ha BUILE3a3HaYEHI TPOOJIEMH, TOLUIIBHUM BUTJIAA€ BHECEHHS 3MiH JI0 CTaTTI
120 KpuminanpHOro kKojekcy YkpaiHu. IIpomoHyeTbcs 3aMIHUTHM TEPMIHOJOTIYHO HETOYHE
CJIOBOCHOJIYYEHHS 10 3aMaxy Ha caMOryOCTBO» Ha OLIbIl KOPEKTHE 3 MPABOBOI Ta MCUXOJIOTTYHOT
TOYKH 30py «10 crpodu camoryocTtBay. Takoxk BOAayaeThCsl 3a HEOOX1HE YCYHYTH OOOB'S3KOBY
O3HAKy «CHUCTEMATUYHOCTI» MPUHUKEHHS TiTHOCTI YM MPUMYCY, IIO JIO3BOJHUTH MPHUTITATH 0
BI/IMOBITAJTLHOCTI 32 MMOOIMHOKI, ajie BKpail IHTEHCUBHI aKTH IICHXOJIOTIYHOTO HACHIIHCTBA.
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CHIBBITHOIIEHHA IIOHATH «IOCTHHI» TA «KKPUMIHAJIBHA
IOCTULIA»: TEOPETUKO-IIPABOBUU AHAJII3 TA ®YHKINIOHAJIBHE 3HAYEHHSA

Octuuist e GaratoacnekTHE NOHATTS, fAKE€ B IIMPOKOMY CEHCI OXOIUIE BCIO cdepy
JISUTBHOCTI, CIPSIMOBAaHOiI Ha 3a0e3Me4YeHHs CIPaBEAJIMBOCTI, 3aKOHHOCTI Ta MPAaBONOPSAKY B
CYCITUIBCTBI.

VY crnoBHMKAx Ta JOBIAKOBIH JiTeparypi IOCTHIIS, IEPEBAXHO, PO3IIAIAEThCA SK: 1) cyn,
CyJlOBa JisTIbHICTD JIEP)KaBH;

2) npaBoCyais;

3) CYKyNHICTb JIep>KaBHUX OPraHiB,Il0 3aiMaIOThCs CyIOUNHCTBOM;

4) ropucty;

5) cucrema CcylOBUX Ta MOB’S3aHUX 3 iX JiSUTbHICTIO ycTaHOB. KpiM cyaiB, 10 1i€l cucteMu
BKJIIOYAIOTh MTPOKYpaTypy, OpraHu CIIiJICTBA, aIBOKATypy, HOTapiaT Too [ 1;.250].

O0’enHy0ouMMH 3acaflaMd JUIl HUX € X MOKJIMKAaHHS CIY)KUTH TOP>KECTBY NPaBOCYII,
3aKOHHOCTI i CIIPaBEIITUBOCTI, 3a0€3MeYEeHHIO TIPaB TPOMA/ISTH

JlocniKyouM MiAXOQH 11010 PO3YMIHHS MOHATTS «OpraHu octuuii», O. Mep3a nuiue, mo
PO3YMIHHS CYTHOCTI TIOHSITTS «IOCTHIIS», HEOJAHO3HAUYHO TPAKTYEThCS B HAYKOBIH Ta
CHeIiayli3oBaHiil JiTeparypi, € 0araroacrneKTHHUM 1 CHIiBBIIHOCUTBCA 3 PI3HUMHU BUIAMHU
CyllOYMHCTBA.[2;. 45].

BinnoBigHo, ciii po3pi3HATH Taki BUAU IOCTUIIT SK KOHCTHUTYIIIiHA, aaMiHICTpaTHBHA,
KpUMiHaJIbHA, I0BEHAJIbHA, BIIChKOBA, IIPH IbOMY CAMOT'0 BU3HAYECHHS IOCTHIII] HE HAJa€.

Pazom 3 tum O. IIn0THIKOB BBaxkae, IO XO4a B YKPaiHCBKOMY IpaBi OpaKkye €IMHOrO
BU3HAYCHHS TMOHSTTS «IOCTHIISL», OJHAK MOXHA BH3HAYUTH HOTO 3MICT, YaCTKOBO OTOTOKHUTH 3
MOHATTAM «IIPaBOCYAsI», OCKUIbKH cTarTero 131 KoHCTUTYIT BCTaHOBIIOETHCA, 110 B YKpaiHi Jie
Buma pana mpaBocynns. Llel opran, ogHak, 3A1MCHIOE HE MPABOCYI/s, & BUCTYIA€ MPOBITHUKOM
Jiep>KaBHOT MOMITUKU B chepi MpaBoCy s, CIPSIMOBAHOI Ha (POPMYBAHHS CY/AJIIBCBKOTO KOPIYCY Ta
MPUTSTHEHHS CYIJIB JO JUCUUIUIIHAPHOI BIAMOBIIANBHOCTI. [HIIUM Jep)KaBHUM OpraHoM, IO
3NIHCHIOE MITIBHICTE B cdepi rocTullii, € MiHicTepcTBo tocTullii YKpaiHu. MiH’I0CT € roJIOBHUM
OpraHOM Yy CHUCTEMI IIEHTpaJbHMX OpraHiB BUKOHABYOi Biajau, 110 3a0e3neuye (opMyBaHHS Ta
peani3zye nepkaBHy npaBoBy HomiTHKY. [lo ¢yHkuiit MiHicTepcTBa IOCTULIT BIIHECEHO, 30KpeMa,
3a0e3neyeHHs MPOBE/IEHHS MEePEBIPOK, NependaueHux 3akoHoM Ykpainu «lIpo ouuiieHHs Biagu,
3a0e3neueHHs] BUKOHAaHHS CYJOBUX pIlIeHb, KOHTPOJb 3a JOTPUMAHHSIM IpaB JIIOJUHHU Ta
rpoOMa/isHUHA B MICISIX 1M030aBJIEHHS BOJII, 3/11MCHEHHS 3arajibHOr0 YHpaBliHHA y cdepl HalaHHS
IIPaBOBOi [JOMOMOI'M, EKCHepTHe 3ale3ledeHHs MpaBocylds. 3 HaBEJEHOIo aBTOp pPOOUTH
BHUCHOBOK,IIIO TIOHSTTS «IOCTHIIS» B YKPaiHCBKOMY TIpaBi aCOIIIOETBCA 3 JePKABHOIO
MOJIITUKOIO,CIPSIMOBAHOI0 Ha MIATPUMAaHHS 3aKOHHOCTI, 3aXHUCT TMpaB Ta CBOOOJ JIOJMHU Ta
rpoMajisiHUHA, 3a0e3MedeHHs PyHKI10HYyBaHHs cucTteMu npasocynas|3;. 110].

FOcTuiist B ykpaiHCbKOMY NMPaBOBOMY KOHTEKCTI € IIUPOKUM, 0araroacreKTHUM MOHATTSM,
SIKE€ HE OOMEXY€EThCS JIUIIE MPABOCYAISAM (CYOBOIO MIsTbHICTIO). BOHA acomitoeThes 3 1epKaBHOIO
MOJIITUKOI0 Ta JISJBHICTIO ILUIOT HMU3KM JIep>KaBHUX OpraHiB (30Kkpema, Cy[IiB, MPOKYpaTypw,
MinicrepctBa roctuiii Ta Bumoi paau nmpaBocyjis), METOIO SIKUX € 3a0€3MeYeHHs] 3aKOHHOCTI,
3axXHMCT MpaB Ta CBOOOJ JIIOJUHM 1 IPOMAJSHUHA, a TAKOX MIATPUMaHHA (DYHKIIOHYBaHHS yciel
CHCTEMH TPABOCY IS B JICPKaBi.

KpuMminanbHa FOCTHINSI € CIEIiali30BaHOK YaCTUHOK 3arajllbHOI CHCTEMH FOCTHIIIT,
CHPSIMOBAaHOI BHUKJIIOYHO Ha MPOTUAII0 3JI0YMHHOCTI Ta BUPIIIEHHS MHUTaHb, IOB'A3aHUX 13
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BYMHEHHSM KPUMIHAIBHUX MPABOMOPYILIEHb.
IcHye nexinbka miaXo/iB 10 BU3HAYEHHS KPUMIHAIBHOT FOCTHITIT:

1. Bysbke po3yminns: Cuctema oprasis, fKi 31 CHIOIOTh KPUMIHAJIbHE CYJOYHMHCTBO
(TOOTO pO3rIIsLA KpUMiHATBHUX CIIPAB Y CY/Ii).

2. Mupoke pozyminag: CyKymHICTh IEepKaBHUX OpraHiB, YCTaHOB 1 BiJHOCHH, SKi
BHHHMKAIOTH Yy 3B'SI3KY 3 IPABOBOIO PerjaMeHTali€r0 60poThOu 31 3710unHHICTIO. [le BKitoUae:

a. Opranu 10Cy0BOTO PO3CIiTyBaHHs (OIS, 1HII MPABOOXOPOHHI OPTaHH).

b. Opranu mnpokyparypu (3IiHICHEHHS Harjsiay, NpolecyadbHe KEpiBHHIITBO Ta
HiATPUMAHHS TYOJIIYHOTO OOBHHYBAUCHHS).

C. Cynu (3mificHeHHS TPaBOCYIJIA).

d. Opranu BUKOHAaHHS MIOKapaHb (TIEHITEHIIIapHa CUCTEMA).

e. A TakoX [iSTIBHICT aJBOKATypH (3aXHCT), IMOTEPHUIMX Ta I1HIIMX CYyO'€KTiB,

3aJy4eHUX 0 KPUMIHAJIBHOTO MPOLIECY

3MICTOM KpUMiHAJIBHOI IOCTHUIIII € OpTraHi30BaHa MpolecyalibHA AiSIbHICTh YITOBHOBAKEHUX
Jep)KaBHUX OpraHiB (Cy0’€KTiB), IO pErJIAMEHTYETHCS KPUMIHAJIBHUM Ta KpPUMIHAJIBHO-
MpoIecyaJIbHUM 3aKOHOJIABCTBOM 1 CIIPSMOBAaHA Ha pealizalliio MmyOJivHOi Aep)kaBHOI QyHKIIT —
OPOTHIIT 3JI0YMHHOCTI. 3a CBOIM XapakTepoM 3a3HadyeHa [isUIbHICTh € CYKYIHICTIO 3YCHIIb,
CIPSIMOBAHUX HA MPOTHUJIIIO 3JI0YNHHOCTI 3a IBOMA HalpsIMaMH:

1) mpaBoBe pearyBaHHs Ha BAMHEH1 KpUMiHAIbHI TIPABOIIOPYILICHHS,

2) 3anob6iranHs BYNHEHHIO HOBUM KPUMiHAIBHUM MIPABOMIOPYIICHHSM.

XapakTepHUM ISl 3MICTY IISUTBHOCTI MPABOOXOPOHHUX OPraHiB € Te, 1m0 1i 3A1iCHIOITH
Jiep’KaBHI OpraHW, OpTaHi3alliifHO He BiJHECeHI 10 OAHIEl YHPaBIIHCBKOI CTPYKTypH. Aule
OJTHOPIHICTH IiJICH, 3aBJaHb Ta XapaKTep BKa3zaHOi cepu MpaBOOXOPOHHOI AISUIBHOCTI 00’ €qHYy€E
I}0 YAaCTHUHY JIep’KaBHOI'O IPAaBOOXOPOHHOTI'0 anapaTy B CaMOCTiiHy cuctemy. [IpH 11boMy BiTHOCUHU
MK opraHamMu (cy0’€KTamMH) KPHMIHAJIBHOTO TIPOBA/PKEHHS PErJaMEHTYIOTbCS BUHSITKOBO
KPUMIHAJIBHUM NPOLIECYaTbHUM 3aKOHOABCTBOM. L{UmiCHICTh 3a3HaYeHOT cUCTEMU 3a0e3euy€eThes
HE >KOPCTKMMH OpTraHi3aliifHO-yIpaBIiHCHBKUMH BiJHOCHHAMH, a CyTO (YHKI[IOHAIBHUMH 1
IpolecyalbHUMHU 3aJIeKHOCTIMU. Takuil MexaHi3M 3abe3neuye cy0’eKkTaM IPaBOOXOPOHHHUX OPTaHiB
HE3AICKHICTh y IPUHHATTI MPOIECYaAbHUX PIllIeHb, X MiAKOPEHHS JIAIIE 3aKOHY

KpuminanbHa IOCTHIIIS Ma€ BUpIlIANbHE 3HAUEeHHS ISl GYHKI[IOHYBAHHS MIPABOBOI JEp>KaBU
Ta OE3MEKH CYCIIIbCTBA, OCKUIBKU € TOJIOBHUM IHCTPYMEHTOM JIepKaBH Yy MPOTHU/IIT 3TIOYUHHOCTI Ta
3a0e3neyueHHi crpaBeIMBOCTI y 1ii cdepi.

3MICT MOJIATAE :

3abe3nedeHHs] MMPaBOMOPSAKY- CUCTEMa KPUMIHAIBHOI IOCTHUII (OpraHd po3CiigyBaHHS,
MPOKypaTypa, CyIH) BHUSBISE, PO3CIIIYE Ta PO3KPHBAE 3JIOYMHM, BiJHOBIIOIOYH IOPYIICHUN
MIPABOMOPSIOK Y CYCHUIBCTBI.

Peanizaniga cnpaBeasuBocTi BcTaHOBIIEHHSIM CIIpaBeIMBOrO OajlaHCY MIXK IHTEpecaMu
KEpPTBH, CYyCIIbCTBA Ta OOBHHYyBaueHoro. lle Bkitouae: MokapaHHS BHMHHUX 1 peaOimiTarito
HEBUHHHX.

3axuct npaB 1 cBoOoa ['apaHTyBaHHS JOTpPUMaHHS KOHCTUTYLIHHUX IpaB yCiX yYacHMKIB
poLecy, 0co0JIUBO 0C10, MiT03PIOBAaHUX UM 0OBUHYBaYEHUX (TPE3yMIILisi HEBUHYBATOCTI, [IPaBoO Ha
3axMCT, HeyNepeKeHUH Cyn).

BinnoBHa ¢yHk1is. 3ab6e3nedueHHs BIIIIKOYBaHHS IIKOH, 3aBAAHOI 3I0UMHOM MOTEPILIUM
(uepe3 IMBLIbHI TO30BU B KpUMIHAJIBHOMY ITPOBAKEHH1 200 MEXaHI3MH yIIPaBIIiHHS apeIITOBAHUMHU
aKTUBaMH ).

[IpeBenTnBHa (yHKIis. 3arnobiraHHs BYMHEHHIO HOBUX 3J04MHIB. Hemunydicts 1
CIPaBEIMBICTh MOKAPAHHSA CIYTYIOTh CTPUMYIOUYHM (PaKTOPOM SIK IS 3aCy/PKEHOT 0co0H (IprBaTHA
MIPEBEHIII), TaK 1 JUIsl IHIIMX TPOMAJISH (3arajibHa MPEeBeHIis).

BucHoBok: Y pe3ynbrari 1OCHiKeHHS 0Y10 BCTAHOBJICHO, IO FOCTHIIIS € OararoacreKTHUM
JIep>KaBHUM 1HCTUTYTOM, SIKMH OXOIUTIOE JisJIbHICTH, CIIPSIMOBAaHY Ha 3a0e3MeueHHs] 3aKOHHOCTI,
CIPaBEUIMBOCTI Ta 3aXUCT IpPaB IPOMaJsSH, HE 0OMEXYyIOUnCh JuIle npaBocyansMm. KpuminanpHa
IOCTHUIIS € ii CIeniali3oBaHOI0 TMiJICUCTEMOI0, TOJIOBHOIO METOI0 SIKOi € MPOTHAIS 3JI0YMHHOCTI
IUIIXOM IPaBOBOT'0O pearyBaHHs Ha BYMHEH1 KpUMiHAJIbHI MPAaBOMOPYLIEHHS Ta iX 3amobiraHHs. L{sa
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cucTeMa, II0 BKJIIOYA€E OpPraHu PO3CIiAyBaHHS, MPOKypaTypy Ta CydH, (YHKIIIOHYe HAa OCHOBI
(YHKIIOHATBHUX Ta MPOLECYaTbHUX 3aJCKHOCTEH IS 3a0€3TMeUeHHs] HEe3aJIe)KHOCTI CYO'€KTIB Y
MPUAHATTI pillleHb. 3MICTOM KPUMIHAIBHOT IOCTHLIT € pearnizaiis myOmiuHoi QyHKIT, COpIMOBaHOT
Ha BIJHOBJICHHS NPABOMOPSJIKY, 3aXHCT NpPaB Ta BCTAHOBJIECHHS CIIPAaBEIJIMBOrO OanaHCy MiX
iHTepecaMu XEepTBH, CYCHUIbCTBA Ta OOBMHYBAa4eHOTo. TakuM YMHOM, KPHUMiHAJIbHA FOCTHUIIS €
KJIFOYOBHM MEXaHI3MOM JI€pP’KaBH I peaiizaiii CIpaBeJIMBOCTI Ta 3a0e3leueHHs Oe3NeKH B
CYCIIBCTBI.

Jimepamypa:
1. IlpaBocynns. Beauxka ykpaincoka enyuxionedia 'y 30 1. Kuis : IV «BYE», 2023. T. 4. C. 250—
252.
Mepsa O. [ToHsATTS Ta cucTemMa oprasis octuilii Ykpainu. [Ipaso Yipainu. 2018. Ne 3. C. 45-51.
3. [MnotuikoB O. KOcTuiis B yKpaiHCBKOMY MPABOBOMY KOHTEKCTi. BiCHUK KpUMIHATbHOL 10CMUYi.
2021. Ne 1. C. 110-118.
4. Mycienko A.B., lomymsax O.0. [lesiki akTyanbHi aClIEKTH KPUMIHAIBHO-TIPABOBOI MOJTITUKH
VYkpainu. DICTUM FACTUM, Ne 2(12) (2022). Cr. 116-119. URL:
https://df.duit.in.ua/index.php/dictum/article/view/237

N

Muxaitnoe Bonooumup Onexcanoposuu,
ooxmop ¢hinocoii, doyenm xkagheopu npasocyoos
HasuanbHo-naykoozo incmumymy YnpasiinHsa mexHonoz2iti ma npagosux nayk HTY

PE®@OPMYBAHHSI CACTEMHA CYJOBUX EKCHHEPTU3: APTYMEHTH ITPOTH
JEP KABHOI MOHOIIOJIIT

Jlep>kaBHa MOHOIIOJIiSl HA NTPOBEJCHHS OKPEMMX BUJIB CYJIOBHX €KCIIEpPTHU3 B YKpaiHi — Iie
IOPUINYHO 3aKpilJieHe OOMEKEHHsI, SIKE J03BOJISAE JIUIIE JCPKaBHUM CIIeIialli30BaHUM yCTaHOBaM
3MIMCHIOBAaTH TIEBHI €KCHEPTHI JOCHTIDKEHHS, OCOOJMBO Yy KPUMIHAIBHUX MPOBAIKEHHSX.
BignosinHo 1o ct. 7 3akony Ykpainu «IIpo cymoBy ekcriepTusy», IesiKi BUIU €KCIIEPTU3 — 30KpeMa
KPUMIHAJICTUYHI, CyI0BO-MEINYHI Ta CYyA0BO-IICUXIATPUUYHI — MOXYTh MPOBOJUTHCSA BHKIIOUYHO
Jep>KaBHUMH YCTaHOBaMH.

HacniakoM 11i€i 3a00pOHU € HACTYMHI TPOOJIEMH Ta BUKIUKH:

- OOmexenHs noctyny: IIpuBaTHI ekcriepTH HE MalOTh IpaBa MPOBOJUTH MEBHI €KCIEPTU3H,

HAaBITh SIKIIO BOHU aTECTOBaHi.

- Jediuut kanpiB: Y PeecTpl aTecTOBaHMX CyJOBHX €KCIEpPTIB 4acTo Opakye (axiBIIB 3a

OKpEeMHUMH CHENIaIbHOCTIMH, 1110 3aTPUMYE MTPOLIECH.

- Opunpnuni komizii: BiACYTHICTH YITKMX HOPM IIOJI0 Y4YacTli NPUBATHUX EKCHEPTIB Yy

KPUMIHAJIBHUX CIIpaBaX CTBOPIOE MiACTaBH JUIsl OCKapKEHHS BUCHOBKIB Y CY/II.

O1xe, ICHYIOTh OOMEXEHHS (JIep>kaBHA MOHOTIOJIS ) 3aJTyUY€HHS «IIPUBATHOTO €KCIIEPTa» 110
MPOBEAICHHS KPUMIHATICTUYHUX, MEAMYHHMX Ta MCUXIaTpUYHUX ekcrepTd. Ll mownomomnis Oyna
HETaTUBHO CIPHUIHATA SK IOPUJAMYHOIO CIUIBHOTOIO, TaK 1 CYCHIJIBCTBOM B IIUIOMY 3 OTJISY Ha
oOMeKeHHsI IIpaBa MPUBATHUX €KCIEPTIB 3/1ICHIOBATH CBOIO MpOodeciiiHy AIsUTbHICTh, HMOBIPHICTb
KOPYIIIHHUX PHU3HKIB, OOMEXKEHHS IMpaBa Yy4YaCHUKIB KPUMIHAJIBHOTO IPOBAKEHHS OOUpaTh
cynoBoro ekcrepra [1].

Bueni, Taki sik ABaeesa I'., ['onrano C., lydentok O., I[Ipoxopos- Jlykin I'., IlepOakoBchkuii
M., KpaBuenko O., Kanyxna O., CimakoBa-€¢ppemsn E., Kypasens B., Ta inmi, nociixyBanu
MMATAHHS MO0 JOIUIBHOCTI ICHYBaHHS JIepKaBHOT MOHOIIOJIT HA TTPOBEICHHSI CYJIOBUX €KCIIEPTH3 Y
KPUMIHAJILHOMY IPOBaKEHHI.

[IlepOakoBcbkuii M. 3a3Hayae Mpo HEOOXINHICTh CKAaCyBaHHS MOHOIIOJII Ha MPOBEIEHHS
CYZOBOI €KCIEPTU3H AEP)KaBHUX CYJOBO-EKCIEPTHUX YCTAHOB 3 THUX IiJICTaB, 1[0 BCTAHOBJIECHHS
OCTaHHBOI «...HE Mae€ MiJ coO0I0 SIKOro-HeOy/Ib HayKOBOTO MIAIPYHTS 1, B 3araii, Wae B po3pi3 i3
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MIPUHITUIIOM 3MarajibHOCT» [2].

Kanyxxna O., Harojomyiouu Ha HEIOCKOHAJOCTI Jep>KaBHOI MOHOIONII HAa BHMKOHAHHS
CYIOBUX EKCIEepPTH3 Ta HEOOXITHOCTI Meperisily 3aKOHOAABCTBA, BUOKPEMIIIOE JesKi ii rmepeBaru:
«...po3BuHeHa Mepexa JIEY y perionax, mmpoke Kojo BUKOHYBAaHUX BU[IB CYJOBUX €KCIIEPTH3,
HAYKOBO-I0CTITHUIIbKI miapo3aim JEY [3].

Ha namy ayMKy € psii HEIOJIKIB Takoi MOHOIIONII, BKIIOYAIOYH 3aJICKHICTh €KCIIEPTHHUX
YCTaHOB BiJl BIIOMCTB, Y CTPYKTYpi SIKHX BOHU Iepe0yBalOTh, a TAKOX PO MOKIMBICTb OTPUMAHHS
HE00’ €KTUBHUX BUCHOBKIB €KCIIEPTIB.

o mo mpomno3wuii mo/10 3MiHU 3aKOHOJABCTBA B Wi chepi. 3okpema, CimakoBa-EppeMsH
E. npononye BHecTH 3MiHM y cT.7 3akoHy Ykpainu «I[Ipo cynoBy ekcriepTu3y», epeadadnBIIg, 10
BUKIIIOYHO JICP)KaBHUMH  CHEIiaJli30BaHUMHU YCTAaHOBAaMH 3JIHCHIOETbCA  CYJOBO-EKCIEpTHA
JUSTIBHICTD, TIOB’S3aHA 3 JOCHIKEHHSAM O00’€KTiB, OOIr SKMX 3a00pPOHEHO Ta KOHTPOJIOETHCS
nepxaBoio [3].

Kypasens B. 1 I'onrano C. miaTpuMyroTh MO3MIIII0 CKaCyBaHHsS JEp>KaBHOI MOHOIMOJIT Ha
MIPOBE/ICHHS €KCIIEPTU3, BBAXKAIOYH, III0 PO3IIUPEHHS KOJa Cy0’ €KTIB CYJJOBO-EKCIIEPTHOI JisSIBHOCTI
Ta peajbHa 3MarajbHICTh €KCIIEPTH3 HE JIMILE MOKPAIIUTh SKICTh €KCIEePTH3, a i PO3BAHTAXKUTH
Jiep>KaBHI €KCIIEPTHI YCTAaHOBH Ta CIPHUATHME OUTBII MIBUAKOMY PO3TJISLY CHpaB y CyAax Pi3HUX
PiBHIB.

BucHoBkwu.

Jlep»aBHa MOHOIIOMISI CTPUMYE PO3BUTOK IPUBATHOTO CEKTOPY, KUl MIT OM BIIPOBA[)KyBaTU
HOBITHI TEXHOJOTIl, METOJUKH Ta OONaaHaHHSA. BilCyTHICTHP KOHKYpEHIIi 3HUXKYE MOTHBAIIIIO
JIEp’KaBHUX YCTAaHOB JI0 BJIOCKOHAJIEHHS SKOCTI Ta OMEPAaTUBHOCTI ekcriepTu3. OOMekeHa KUIbKICTh
eKCIEepTIB y JepKaBHUX YCTAHOBAaX MPHU3BOJUTH JO 3aTPHUMOK Y IPOBEACHHI EKCIIEPTH3, IO
HEraTHBHO BIUIMBA€E HA CTPOKHU PO3CIiAYyBaHb Ta CYJOBUX MPOIIECIB.

BuCHOBKYM NpWBaTHUX €KCHEPTIB YacTO HE BH3HAIOTHCS CyJaMH 4Yepe3 BiJCYTHICTh WiTKHX
HOPMAaTUBHUX TMOJOXEHb, L0 MOPOIKYE MPABOBY HEBU3HaueHICTh. Lle cTBOproe miacTtaBu yis
OCKap>KEeHHS JIOKa3iB Ta 3aTATYE MPOILIEC.

3akon «IIpo cymoBy ekcmepTusy» He BIANOBIJA€ CY4YacCHUM BHKJIHMKaM, 30KpeMa
nuposizallii, BOEHHOMY CTaHy, MDKHApOJHHM CTaHmapram. HeoOXigHe CTBOpPEHHS €IUHOTO
TEPMIHOJIOTIYHOIO anapary Ta YiTKUX KPUTEPIiB JOMYCKY MPUBATHUX EKCIIEPTIB.

VY Garatpox kpainax €C mpuBaTHI €KCIIEPTH MalOTh MPAaBO MPOBOIUTH EKCIEPTH3H, SKi
BU3HAIOTBCS CyJlaMH, BIAKPUTHI PHUHOK €KCIIEPTHUX TIOCIYr CIpHs€ TiJABUIIEHHIO SKOCTI,
MPO30POCTI Ta HE3ATEHKHOCT] EKCIIEPTH3.

MoHomnonbHe TOJ0XKEHHS JEep)KaBHUX EKCIIEPTHUX YcTaHOB MiHICTepcTBa IOCTULIT -
HayKOBO-JIOCTIHUX 1HCTUTYTIB CYJAOBHX €KCIEPTU3 MPHU3BEIO IO TOTAJIHLHOTO 3HWKEHHS SKOCTI
BUKOHAHHS €KCHEPTHUX JIOCIIIKEHb Ta CIIOTBOPEHHS PUHIIUITY HE3aJIEeKHOCTI eKCIepTa.
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Ocranuyk, Mycienko. EBosroniss HayKOBHUX MOTJISIIB HA 3MICT IPEeIMETy KPUMIHOJIOT1{

Cexkuis 4. KpuMiHaiabHe IpaBo Ta KpUMiHAJIBHUN MPOLIEC, ONEPATUBHO-PO3IIYKOBA AiSUIBHICTb.
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Ocmanuyk Anzenina Apocnagiena
cmyoenmxa 2 kypcy K9, HHIVTIIH HTY

Haykoeuii kepienuk - Mycienko Anamoniii Bonooumupoeuu,
3a68i0ysau Kageopu YyueiibHo20 Mma KpUMIHAILHO20 Npasd,
Kanoudam opuouunux Hayk, ooyenm, HHIVTIIH HTY.

EBOJIIOUISA HAYKOBUX ITOI'VIAAIB HA 3MICT
NPEIMETY KPUMIHOJIOT'TI

Kpuminosnoris npoinnia ckiaaHui IUIsaX BiJ (GiI10COPChKUX PO3AYMIB PO MPUPOTY 3TOUYUHY
710 CBOTO CTAHOBJIEHHS, K MiJKTUCIIMIUTIHAPHOT HayKH. [T mpeMer (Te, 110 caMe BOHA BHBYAE) He OYB
HE3MIHHHUM, a €BOJIIOLIIOHYBAB Pa30M i3 pO3BHUTKOM HAYKOBOT TyMKH, 3MiHOIO COIIaThbHIUX KOHIICTIIIIN
Ta HAKOIMYEHHSAM eMIIIPUYHUX JaHUX. Bix mpocToro po3yMiHHs 37104MHY, K aKTy BUIBHOI BOJI, 10
KOMIUICKCHOTO aHalli3y 3JIOYMHHOCTI, SK COIIaTbHOTO SIBUINA — TAKWUH TOJOBHHUU BEKTOp IIi€i
€BOJIOIIT. ABTOp MPOCTIAKYBaB KJIIOYOBI €TamM y 3MiHI MOTJISAIIB HA MPEAMET KPUMIHOJIOTIT,
30CepeKYIOUUCHh Ha KOHKPETHHUX MPHUKIAJaX TEOPETUIHUX MiAXOIiB.

Knacuuyna mkona TpakTyBaja 3JI0YMH, K paiioHanbHud BuOip. IIpenmerom paHHBOI
KPUMIHOJIOTIi OYII0 3I0UMHHE IPAaBONOPYILIEHHS Ta CUCTeMa ToKapanb. @okyc OyB cripsIMOBaHUi Ha
CTBOPEHHSI CHpPaBEJIMBOrO Ta €(EeKTUBHOIO KPHUMIHAJIBHOIO IpaBa, sKe O CTpUMYBAIO
pamioHAILHOTO IHIWBiAa Yepe3 HEMUHYYHCTh 1 NPOMOPUIHHICTH TOKapaHHSA. 3JI0YHMHENb
po3risiiaBcs sk ocoda, 3aTHA JI0 CB1IOMOI0 PO3paxyHKY BUT'OJIU Ta BUTPAT

Jlisi TO3UTHBICTCHKOI INKOMHM 00'€KTOM BHUBYEHHS CTaB 3j704mHenb. llosutusicta (Y.
Jlom6po3o, E. ®eppi) 3aiiicHUIN paiuKaIbHUN TOBOPOT, MEPEeHICIIN (POKYC 13 3T0YUHY Ha 3TOYHHIIS.
[Ipenmerom Haykum crasia 0coba TPaBOMOPYIIHUKA, a NPUYMHU 3JIOYMHHOCTI IIyKaluCs B
010JI0T1YHHX, aHTPOTOJIOTTYHUX Ta Mi3HIIIE COlaNbHUX (PaKTOpaX, 10 HE MiAKOHTPOJIbHI IHAUBIAY.
3MOYMHHICTB TIOYaJia PO3TIISIATHCA K JCTEPMiIHOBAHE SBUIIIE.

[Tpuknagom crama Teopis «mpupomkeHoro 3nounHus» Y. JlomOpo3o, sikuil HamaraBcs
BCTAaHOBUTH 3B'SI30K MiX (pi3MuHUME O03HaKamu (popma deperna, BEIUKI MIETENH) i CXUIBHICTIO 10
3nmounny. lleit miaxin, Bmepiie 3poOuWB camy o0coOy 3JI04MHLSA 00'€KTOM HAayKOBOTO, a He
¢bi10coHCHKOTO TOCTiIHKEHHS.

ComionoriyHuii eran MoB'si3aHUiM 13 IEPEHECEHHM aKIeHTY Ha collianbHi yMoBH. [IpeameTom
KPUMIHOJIOT1i CTaja 3JI0YMHHICTB SIK COIIabHE SIBUIIE, 1[0 TOPOKYETHCS COLIATBHOIO CTPYKTYPOIO,
aHOMI€10, KyJbTYPOIO Ta HaBuaHHAM. [Ipukiagom e Teopis couianbHoi aHomii PoOepra Meprona. Bin
JIOBOJIMB, IO 3JIOYMHHICTP BHHUKAE 4YEpe3 PO3PHB MiX KYJIBTYPHO IPOTOJONTYBAHUMH LITSIMU
yclixy (HampuKIaja, MarepialbHUM 0araTcTBOM) Ta IHCTHTYLIMHO OOMEXEHHMMH 3acobaMu ix
JOCSTHEHHS JUTsl TIEBHUX BEPCTB HaceseHHs. lle KracM4Hui MpUKiIaj, KoM MPEeIMETOM aHallizy
BUCTYIIA€ HE 1HJIMBIJ, a Ae()EKTH COLIAIbHOI CUCTEMHM, L0 3MYLIYIOTh JIOAEH LIyKaTH JeBlaHTHI
LUIAXH JI0 ycmixy. [HTerpatuBHUNA MiAX1/ B CydacH1H KpUMIHOJOTII (3 KIHLSA XX CT.) BIIKUJIAE €UHY
TOSICHIOBANIBHY TEOpito. [i MpeMeT cTaB KOMIUIEKCHHMM i BKIIF0Yae B cebe 310uuHHicTh (i mpuunHu,
CTaH, IUHAMIKY); KOHTPOJb HAaJl 3JIOYMHHICTIO (MPOQIIAKTHKA, IIAJIBHICTE MPaBOOXOPOHHHUX
OpraHiB); OCOOUCTICTH 3M0YMHIIS (y B3aEMOJIT 3 CEPEOBHILEM); KEPTBY 3JI0UUHY (BIKTUMOJIOTIS).
Ha cporoani cywyacHuii eram pO3BUTKY BIKTHMOJIOTII XapaKTEpHU3YEThCS 3MIHOKO MAapajurMu BiJ
BHUBYEHHS JKEPTBH K MMACHBHOI'O €JIEMEHTAa 3JI0YMHY J0 aKTHBHOI CYO'€KTHOI MO3UIII B CHUCTEMI
KpuMiHaIBbHOI rocTHIii. Ha mepmmii miaH chOTOfeHHS BUXOMATH TakKi 3aBIaHHA, SK 3amoOiraHHs
BTOPUHHIA Ta TPETHHHIM BIKTUMI3allli depe3 BIOCKOHAJEHHS MPOIENyp AOMUTY Ta CYIPOBOAY
MOTEPIUINX, a TAKOXK PO3BUTOK CHEI1allI30BAHUX CITY>KO MiIATPUMKH.

OxpiM TOTO, HOBITHIMU BHUKJIMKAMHU CTaJIX KIOEPBIKTUMOJIOT'1SI — JOCIIJIKEHHS JKEPTB 3JI0YHHIB
y uudpoBoMy IpocTopi, Ta MacoBi (popMH BIKTHMI3alii B yMOBax 30poWHUX KOHQIIKTIB. Takum
YMHOM, CBHOTOJHI BIKTHMOJIOTIS PO3BUBAETHCS Y HAINpPSIMKY CTBOPEHHS KOMIUIEKCHOI CHUCTEMHU
3aXUCTY TPaB JKEPTB, M0 MOETHYE MPABOBI, TICUXOJIOTIYHI Ta COIlajbHI IHCTPYMEHTH. Ta 1Ie Cinija
BU3HAYMTHU MAHYBAaHHS 1HTETPATUBHOTO IMiJXOAY, L0 MOEJHYE COLiaNbHI, ICUXOJIOT14HI, 010J0T14H1
Ta ekoHOMI4HI (pakTopu. [IpuKiTaiom € cydacHi TOCTIKEHHS B paMKax 010COIiaIbHOT KPUMIHOJIOT 1,
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AKI HE TOBEPTaIOThCA 10 OloyoriyHoro aerepmiHizmy JlomOpo30, a BHBYAKOTh, SIK T'€HETHUYHI
CXWJIBHOCTI, HEHPOO10I0TiYHI 0COOMMBOCTI (HAMPUKIIA/l, HU3bKa aKTUBHICTh TPEPPOHTATILHOT KOPH )
B TIOEJHAHHI 3 HECHPUSTIUBUM COLIATBbHUM CEpPENOBHUINEM (3JHMAHI, TOraHe BHUXOBAHHS)
MiABUIYIOTh HMOBIPHICTB 3JI0YMHHOI TOBeNiHKY. Le 1 € sickpaBuii MpUKIIaJ Cy4acHOTO MPEIMETY.

BHCHOBOK: €BONIIOIS TOMISAMIB Ha MPEIMET KPUMIHOJOTIT JEMOHCTPYE IOCHiIOBHE
PO3IIUPEHHS Ta YCKJIATHEHHs 1I HAyKOBOTO IMOJISA, 3/I0JIABIIM MUISX BiJl BUBYCHHS 3JI0YHMHY SIK
fopuauuyHoro ¢axty (Kiacmuna mikona) depes3 AOCHIIKEHHS 3JIOYMHIE SIK O10JIOT1YHOTO THITY
(ITo3uTHBI3M) 10 aHANI3y COLIANBHUX CTPYKTYp, IO MOPOKYIOTH 3I0YMHHICTH (CoIrioyioriaHmii
MiIX1]).

CphorojHi nmpeaMeT KpUMIHOJIOTIT € THTErPOBAaHUM 1 TUHAMIYHUM, OXOIUIIOIOYH BCKO CUCTEMY
(GIIOYMHHICTh-3JI0UMHEIb-)KEPTBA-KOHTPOIbY». CydacHUH aKIIEHT Ha IHTETPAaTUBHUX MOJICTISX, TAKHX
SK Ol0COLIAIbHUMA MIiJIXiJ, CBIAYUTH MPO CTAHOBJICHHS KPUMIHOJIOTIT SK 3pUIOi HAyKH, 371aTHOI
BPaxOBYBAaTH CKJIaJIHy MHOKUHY (PaKTOPiB, 10 00YMOBIIIOIOTH 1€ SIBUILE.
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Ilonoe M.I1O.
cmydenm 3a cneyianvricmio K9, HHIVTIIH HTY

Hayxkoeuii kepienuk - Mycienko Anamoniii Bonooumuposuu,
3a8i0y6ay Kageopu yusiibHO20 ma KPUMIHAIbHO20 NPasd,
Kanoudam opuouunux Hayk, ooyenm, HHIVTIIH HTY.

3APOI)KEHHSI KPUMIHOJIOT'Ti: BIJI TEOJIOT'TI IO PAIIIOHAJII3MY

Kpuminosnoris, ik camocTiiiHa HaykoBa JUCIMIUIIHA, [0 CUCTEMHO BHBYA€ 3JIOYMHHICTb, il
NPUYMHHU Ta NUIAXU 3a100iranHs, chopMyBaiacs 3Ha4HO Mi3HilIe, HiXK KpUMIHaJIbHE PaBo, IpoTe il
17IefiH1 BUTOKH CSTAOTh TJIMOOKOI MaBHUHH. AKTYallbHICTH JOCIIIPKCHHSI €BOJIIOIT YSBIEHB MPO
OPUYMHM 3JIOYUHHOCTI Ta HPUPOAY 3JO0YHMHLS MOJATa€ y HEOOXiTHOCTI OCMHUCIEHHS TE€HE3UCY
CydyaCHUX KpUMIHAJIBHO-TIPABOBUX CHUCTEM. 3MiHA IHMX VSIBJICHb € TNPSIMUM 1 HEOOXITHUM
BIJOOpaXXEHHSM PO3BUTKY CYCIHIJIbCTBA, (igocodii Ta JIOJCHKOTO MHUCIEHHS, a IXHIA aHawi3
JI03BOJISIE 3PO3YMITH, SIK 1 YOMY CydacHa FOCTHIIIS BiIIUIIIA B 171€T MTOMCTH 110 1711 MpeBeHIIii.

[Ipobnema nossirae y BiJICTEKEHHI KapAWHAIBHOTO MEPeXoay BiJl MICTUYHOTO, TEOJIOT1YHOTO
TIAYMa4yeHHs] 3JIOYMHY 10 HayKOBOTO, palllOHaJbHO-TYMaHICTUYHOIO Mifxony. BupimeHHs miei
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poOJIeMH BUMarae aHaii3y KJIOYOBUX ICTOPHYHUX €TaIliB: BiJl IOHAYKOBOT'O Mepioay (TeoJOriYHUN
CBITOTJISAT), YEpe3 MEPEXi 10 palioHaIi3My (CoIiaaTbHO-eKOHOMIYHHI KOHTEKCT) Ta 10 PopMyBaHHS
KJIACUYHOI MIKOJIM KPUMIHOJOT1].

B nonaykoBuii mepioJl 3JOYMHHICTD CHOPUMMANM SIK HACTITOK OJCPKUMOCTI Ta rpixa. Y
JIOHAYKOBUH TepioJ], 10 OXOIUTIOE apXaidHi Ta CepeAHbOBIYHI CYCIIIbCTBA, MTAHYBAB TEOJOTIYHUN
CBITOTJISII. 37TIOYMH PO3TIISIABCS HE SIK COLllaJIbHA /isl, a SIK OPYIICHHs 005K0i BOJIi, TOOTO IpiX, a cam
3JIOYMHEIb — SIK OJICP)KUMUIN AUSBOJIOM a00 3incoBanmii rpimHuK. HacminkoM Takoro miaxomy Oyia
BIICYTHICTh O0'€KTHBHOTO aHaII3y MPUYHH 3JI0YMHHOCTI. OCHOBHMM METOAOM «O0OpOTHOMY» Oyim
KOPCTOKI MyOmiuHi MOKapaHHS (TOPTYpH, CTpaTH), CHOPSIMOBaHI Ha CHOKYTYBaHHS TIpixa,
3alsIKyBaHHS HAaceleHHS Ta pUTyallbHE OYMILEHHS CYCHUIbCTBA BiJ «He4yucToro». Ilpuumuu
3JIOYMHHOCTI BOAYanucs HE B COLIAbHUX yYMOBAaX, a BUKIIOYHO B IHIMBIAYAIBHIN <GICYTOCTI»
JIFOJIMHM, i1 BIACTYII BiJl BipH Ta BILTUB1 HAIIPUPOTHUX CHIL.

3 po3BuTKOM (hinocodii, MPUPOTHUYMX HAYK Ta MOCTYMOBOK CEKYISIPU3AIIEI0 CYCIITBCTBA
BijOyyiacs 3MiHA TapaJurMy. 3JOYMHHICTh MOYAIM PO3TJISAAaTH HE sSK MICTUYHE SBHIIE, a SK
colianbHUM (heHOMEH, IO Ma€ peaybHi, Mi3HaBaHI NMpuuuHH. Lle cramo mepmuM KpPOKOM JI0
parioHanisMy. 3'SBISIOTBCS CHPOOM IpoaHaTi3yBaTH 3B'SI30K MK piBHEM OIiHOCTI, OCBITH,
COLIAIbHOIO HEPIBHICTIO Ta PiBHEM 3JI0YMHHOCTI B PI3HUX CYCHUIbHO-€KOHOMIYHUX (hopMmarisx (Bix
paboBnacHunTBa 10 Peonanizmy). Xoya 11e e He Oylia KpUMIHOJIOTIS Y Cy4acCHOMY pO3yMiHHI, 1Iel
MiAXiJ 3aKJIaB OCHOBY JJISl COLIOJIOTIYHOTO METOMY Yy MalOyTHii HayIli, BKa3yloud Ha 30BHIIIHI,
CYCI1JIbHI YAHHUKH 3JI0YMHHOI MTOBEIHKY.

CropapxHiii mpopuB BinOyecs B emoxy [IpocBitHunra (XVIII cr.), sika chopmysana
pallioHaTbHO-TYMaHICTUYHMI CBITOIIIS Ta 3anovyaTtkyBania KiacuuHy mkony kpuminosorii. Bipa B
PO3yM, TIPUPOJIHI TIpaBa JIFOJAWHU Ta i/l CYCHUIBHOTO JOTOBOPY KapIWHAIHHO 3MIHUJIM IOTJIS]] Ha
37M04MH 1 mokapanHs. KirodoBi i7iel mpoCBITHUKIB c(HOpMYBall HOBY OCHOBY JIi KpUMiHAIbHOI
toctutii: lapne JIyi MoHTecK'e 3amiponoHyBaB i71e10 BIUTUBY TeorpadiuHoro cepeoBHUIIa 1 KiIiMaTy
Ha 3aKOHM Ta 3BHMYAi, a TAKOX HAIOJIATaB Ha BIAMOBITHOCTI MOKAapaHHS 37I04MHY. BonbTep pi3ko
KPUTHKYBaB CYJOBY CHUCTEMY 3a ii )KOPCTOKICTb 1 cBaBULIA. BiH BiZICTOIOBaB MPUHLUI MPE3yMIIIiT
HEBHMHYBATOCTI Ta BUMaraB r'yMaHi3allii KpuMiHaJIbHOTO npasa. LlenTpanbHoto ¢iryporo ctaB Uezape
Bekkapia 3 #ioro mpanero «lIpo 3mounman Ta mokapanas» (1764). BiH mepeTBOpUB KpUMiHAIBHO-
MIPaBOBY AYMKY, IPOTOJIOCUBIIH, 1110: 3I0YMH — II€ IIKOA, 3al0/isTHa CYCIILCTBY, a HE TPiX Mepes
Borom. Mera nokapaHHs — npeBeH1is (3a1100iranHs ) HOBUM 3JI0YMHaM, a He momcTa. [lokapanus mae
OyTH 0OOB'A3KOBUM, IIBUAKHM 1 HEBIABOPOTHHUM, a HE KOPCTOKUM. Jli€ MPUHIMIT MPOMOPIIIIHOCTI:
CYBOPICTh IOKapaHHs Ma€e OyTH CyBOpPO MpPOIOpLiHHA TSKKOCTI 37104MHy. BiH pilyde BUCTYNUB 3a
BIIMOBY BiJl TOpTyp 1 cMepTHOI kKapu. Pinocodu XVIII cTomiTTs 3aMiHWIM KOHLEMIIIIO 3JI0YUHIIS-
IpIIIHUKA HAa KOHIIETIIIO BIIbHOI, pO3YMHOI 1CTOTH, SIKa 3/1MCHIOE 3JI0YMH B pe3yibTaTi CBIOMOTO
BUOODY, 3BAXYIOUM NOTEHIIIIHY BUTO/Ty Ta MOKapaHHS.

Bucnoeok. 3apoxeHHs] KpUMIHOJIOTIT K HAyKHU CTajJO MPSMUM PE3yJIbTaTOM MEepPeXoay Bij
TEOJIOTIYHOrO (haTaizMy JI0 pallioHanbHO-TyMaHicTUYHOro cBitorisaay. ®inocopu XVIII cromirrs
3aMIHUJIM KOHIICTIIIIO 3JIOYMHI-TPIIIHUKA Ha KOHIIEMI[II0 BUTbHO1, PO3YMHOI ICTOTH, SIKa 3/I1HCHIOE
3JI0YMH B PE3yNIbTaTi CBIOMOTr0 BUOOPY, 3BayKYIOUH Ha OTEHIIIMHY BUTOly Ta mokapanHs. Kinacnyna
1IKOJIa He JIMIIEe TIPOroJIOCHIIA 110 PO Te, M0 KapaTtu Tpebda 3J104uH, a He oAUy (0co0y), ane i
3akjana  (yHAAMEHT Cy4YyaCHMX KpUMIHAJIBHO-NIPABOBUX CHCTEM, MPOTOJIOCUBIIN  KIIFOYOBI
MPUHLIMIIN: 3aKOHHICTb, CIIPaBEIJIMBICTh, HEBIABOPOTHICTh Ta I'yMaHi3allito mokapanHus. Came B 1ei
Nepios MoYaniocss CUCTEMHE HAyKOBE OCMUCIEHHS MPUYHMH 3JI0YMHHOCTI, 110 BIAKPUIIO LUIAX IS
MO/IJIBIION0 PO3BUTKY COILIIOJIOTTYHUX, 010JIOTTYHUX Ta TICUXOJIOTTYHUX HANPSIMIB KPUMIHOJIOTT, SIK1
30CepeAThCS Ha TOCIIKEHH] caMO1 0COOMCTOCTI 3ITOYHHIIS.
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~No

Casuyvkuu /1.0.,

KaHOuoam 1opuouyHux Hayx, 0oyeHm,

doyenm kagpedpu npasocydos Hasuanbno-naykoeo2o incmumymy ynpaeninHs, mexHoaioz2it ma
npasosux nayk Hayionanvnoco mpancnopmuozo yHisepcumemy

IMPOBOKYBAHHSA OCOBH 10 BUMHEHHS 3JIOYUHY B ITIPAKTHUII BEPXOBHOI'O
cyny

BigmoBigHo m0 4.1 cr. 271 KIIK VYkpainu, KOHTpOdb 3a BYMHEHHSM 3JI0YUHY MOXKE
3MIIACHIOBATHCS 32 HASIBHOCTI JJOCTATHIX IiICTAaB BBAXKATH, L0 TOTYETHCS 00 BUMHSIETHCS TSIKKUH Un
0C00JIMBO TSKKUH 37104MH. Takuil KOHTPOJIb MPOBOAUTHCS Y (hopMax: 1) KOHTPOIBOBAHOI OCTaBKY;
2) KOHTPOJIbOBAHOI a00 ONEPAaTHBHOI 3aKYIKH; 3) CHEIIaJbHOIO CJIITYOr0  EKCIICPUMEHTY;
4) iMiTyBaHHS OOCTaHOBKH 3JI0YHHY.

Hatinomupewnimoro ¢popmoro miei HernacHoi ciguoi (po3urykosoi) aii (HCP) e cnemiansauit
CIIIUUN EKCIIEPUMEHT CYTHICTh SIKOTO HOJISTa€ y CTBOPEHHI CIIAYUM CHUIBHO 3 ONEepaTHUBHUM
MiAPO3/ALTIOM YMOB, MaKCHMaJbHO HAOJIKEHUX /IO peabHOi OOCTaHOBKH, 3 METOKO IEPEBIpKU
JiCHUX HaMipiB 0cOoOH, y AisIX sIKOT BOAYalOThCSI O3HAKHU TSKKOTO UM OCOOJIMBO TSKKOTO 3JI0YUHY,
CIIOCTEPEKEHHS 3 ii TOBEAIHKOI0 Ta YXBAJCHHSM HEIO PillleHb I0J0 BYMHEHHS 37104MHY. JloCHTH
gacto J10 nposeaeHHs niei HCP/] 3aimy4aroTbcest 0coOH sIKi CHIBIPALIOIOTH 3 OpraHaMU PO3CIIiTyBaHHS
Ha KOH(QIAEHLIWHIH OCHOBI («kOH(iIeHTH»). BkazaHi ocobOu [oiydaroTbcs 1O BHUKOHAHHS
Mi703pIOBaHUM 00’ €KTHBHOI CTOPOHU KPHUMIHAJIBHOTO MNpaBomopymleHHs (abo ii 4acTWHHU), THUM
CaMHM TEPEBIPSIIOYM CIIPaBKHI HAMIPU 0COOM 10 BUMHEHHS 310YHHY.

Ilin vac mArOTOBKM Ta NPOBEAEHHS 3aXOJiB 3 KOHTPOJIO 32 BYMHEHHSAM 3JI0UHHY
3a00pOHSIETHCS MPOBOKYBATH (T1A0YpIOBaTH) 0co0y Ha BUMHEHHS I[LOTO 3JI0YMHY 3 METOI0 HOTo
MOJIAJIBIIONO BUKPUTTS, JOTNOMarawdu oco0i BUMHUTH 3J10YMH, SKMHA BOHA OM HE BUMHMIIA, SIKOU
CIITYMI bOMY HE CHpHsIB, a00 3 I[IEF0 CAMOIO METOI0 BIUIMBATH Ha ii MOBEAIHKY HACHJIbCTBOM,
norpo3amu, mantaxem (4. 3 ct. 271 KIIK Vkpaian). ¥ 3B’43Ky 3 1IUM, IPOKYpOp Y PILIEHHI MPO
MPOBEACHHS KOHTPOJIIO 32 BUMHEHHSIM 3JI0YMHY 3000B’sI3aHUN BUKJIACTH OOCTAaBHHH, SIKI CBIAYaTh
npo BiacyTHicTh mij yac HCPJI mpoBokyBaHHS 0cOOM Ha BUMHEHHS 37104nHy (1. 1 4. 7 c1. 271 KIIK
VYkpainu). Bkazani nonoxxeHHs1 3000B’S13yI0Th CTOPOHY OOBMHYBAY€HHsI HECTHU Tsrap J0Ka3yBaHHS
BIJICYTHOCTI MPOBOKAIlii, 3 MOMEHTY 3/11IiCHEHHS CTOPOHOIO 3aXKCTY 3asBH PO MpoBOKallito [1].

[MuTaHHS TPOBOKAIl 3JOYMHY € HAA3BHYAHHO aKTyaJbHHUMH Yy KOHTEKCTiI 3a0e3ledeHHs
JOMyCTUMOCTI TOKa3iB Ta JOTPUMaHHS IPUHIMIIIB CIPABEAIUBOTO CYJ0BOT0 po3risiny. IIpoBokartis
3JI0YMHY CTAaHOBUTH COOOIO MITYYHE CTBOPEHHS YMOB, 3a SIKHX 0COOY CIOHYKAIOTh JO BUMHEHHS
3I0YMHY 3 METOI ii NOJaNbIIOr0 BHUKPUTTSA, L0 CYHNEPEUYUTh 3aBJaHHSAM KPUMIHAJIHHOTO
MIPOBA/DKEHHSI Ta ITiIPUBAE 3acald BEPXOBEHCTBA MPaBa.

OcobnuBy yBary B LBOMY acCHEKTi CIiJl MNPUIUIATH PO3MEXYBAHHIO JOMYCTUMHX (GOopM
KOHTPOJTIO 32 BUMHEHHSM 3JI0YMHY BiJI HEIOIMYCTUMUX i, 110 MAIOTh XapakTep mpoBokarlii. Taka
MeXa € KIIOYOBOI Ui OIIIHKM 3aKOHHOCTI i INPaBOOXOPOHHUX OpPraHiB 1 JOMYCTUMOCTI
OTPHMaHUX y PE3yJbTaTi TOKa3iB.
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€Bporneiicbkuii cya 3 npas moauan (€CILJI) HeonHOpa3zoBo GOPMYITIOBAaB y CBOIX PIIIEHHIX
BH3HAYCHHS MTPOBOKAIIi 3JI0YMHY, PO3KpHBaOuH ii 3mMicT Ta ¢opmu (crpaBu «PamaHayckac mpotu
JlutBu», No 55146/14, 20.02.2018, «bannikoBa mpoTH pocii», Ne 18757/06, 04.11.2010, «MaraHoBiq
npotu Xopsarii», Ne 2742/12,04.04.2017). IIpoBokaiiis 3 60Ky IpaBOOXOPOHHUX OpPraHiB Ma€ Miciie
TOJli, KOJIM BIAMOBIJIHI MPAaLiBHUKHA NPABOOXOPOHHUX OpraHiB abo ocoOu, AKi AIIOTH 3a iXHIMHU
BKa31BKaMH, He OOMEKYIOThCSI TACHBHUM PO3CIIITyBaHHSIM, a 3 METOIO BCTAHOBIICHHS 3JI0UHHY, TOOTO
OTpPUMaHHS JIOKa3iB 1 MOPYIICHHS KPUMIHAIBHOI CIIPaBH, BIUIMBAIOTH HA Cy0’€KTa, CXUIISIOYH HOTrO
JI0 BUMHCHHS 3JI0OYMHY, SKUH B 1HIIOMY BHMaJAKy He OyB Ou BuMHEHUU (§ 55 pimeHHs y crpasi
«Pamanayckac npotu Jluteu») [2].

I3 mpaBoBux no3uii €CILJI BGagaeThCst, 1110 TPOBOKYBAHHS OCOOH 10 BUMHEHHS 3JIOUMHY Ma€
Micre skmo: 1) Oynu akTHBHI Jii TPaBOOXOPOHHUX OpraHiB; 2) 3 iX 00Ky Masio MicIle CLIOHYKaHHS
0COOM 710 BUMHEHHS 3JIOYMHY (HANPHUKIIAJ, MPOSB IHIMIATHBH Yy KOHTAaKTaX 3 0COOOI0, MOBTOPHI
MPONO3HuIlii, HE3BAXKAIOUN Ha MIOYATKOBY BiJIMOBY OCOOM, HAINOJIETIIMBI HAaralyBaHHs); 3) 3TI0YMH HE
OyB OU CKO€HUI 0€3 BTpy4YaHHS PABOOXOPOHHUX OPTaHiB.

BepxoBuuii Cyn (BC) HeomHOpa30oBO HAroiolryBaB, IO BUKOPUCTAHHS IPOBOKAIIMHUX
METO/IB, K1 BUXOJISATh 3a MEXKI MACHBHOTO CIIOCTEPEKCHHS Ta (ikcarlii 3JI0YMHHUX HaMIpiB 0cO0H,
MPU3BOAUTH JI0 BUSHAHHS BIAMOBITHUX JOKa3iB HEAOMYCTUMUMHU.

Tak, y cnpasi Ne 391/729/15-x kosneris cymuiB KacanidHOro KpuMiHaJILHOTO CyIy Y CKJaji
BepxoBraoro Cyay (KKC BC) 3a3naumna, 110 y NpOBaUKEHHSX, Yy SIKUX IJE€ThCS MPO MOMKIUBY
MIPOBOKAIIIO 3JI0YMHY, HEOOX1THO BpaxOBYBaTH, YU OYJIM BIITHOCUHHA MK Ha/IaBa4eM 1 0JIepKyBaueM
HENPaBOMIPHOI BHUroau O€3BIJHOCHO /0 MPAaBOOXOPOHHMX OpraHiB, YW ICHYBaIM IHUTaHHSA, Y
BHpIIIICHHI SKUX OYB 3alliKaBJIeHUH Ha/laBa4 HEMTPABOMIPHOI BUTOIM Ta SIKI MiTr @00 00IIISB BUPIIIUTH
0JIep’KyBad HEMPaBOMIPHOI BUTOAM JI0 TOrO, SIK MPABOOXOPOHHMM OpraHaM CTajo BiJIOMO Mpo i
(dakTu. Taka iH(dopMaIlis 1acTh 3MOTy 3pOOUTH BUCHOBOK MO BIUIMB ITPABOOXOPOHHUX OPTaHiB Ha
X171 MOJIIH 1, SIK HACIIIOK, TTPO HASBHICTH a00 BIICYTHICTh O3HAK MPOBOKAIIIT 3JI0UHHY.

@DaKTUYHO MPO MPOBOKAIIIIO 3TTOYHHY MOXKE UTHUCS TOJ1, KOJIH MTPABOOXOPOHHI OPTaHU MITY4YHO
CTBOPWJIM CUTYAIll0, 11100 CIIOHYKaTH 0co0y /10 BUMHEHHS 3510unHy. BepxoBnuii Cyn ykasas, 110 3
npaBoBux nosuuii €CIUJI BumnuBae, mo npoBOKallisi BYMHEHHS 3JI0YMHY HasBHA, SKIIO: Oymu
aKTHUBHI /11 MPaBOOXOPOHHUX OPTaHiB; 3 iIXHLOTO OOKY Majio MiCIle CIIOHYKaHHSI OCOOU 10 BUNHEHHS
3JI0YMHY (HAIPHUKJIaI, MPOSB iHIIATHBU B KOHTAKTaX 3 0CO00I0, TOBTOPHI MPOIO3HIIii, HE3BAKAIOUH
Ha TIOYAaTKOBY BIIMOBY OCOOM, HAIlOJICTJIMBI HarajJyBaHHs), 3JIOYMH HEe OyB Ou ckoeHUil 0e3
BTpY4YaHHS MPAaBOOXOPOHHUX OPTaHiB.

BnnuB npaBooXopoHHOTo opraHy Ha XiJ o 3 BukopuctanusiM HCPJ] y Burmsiii KoHTposto
3a BUMHEHHSM 3JI0YMHY, KOJU 1Iel OpraH JHIlIe MPUETHYETHCS 10 MPOTUIPABHOI AISUIBHOCTI, a HE
1HIL1O€ 11, TOBUHEH PO3LIHIOBATHCS HE K MPOBOKALlis, a IK TaEMHA po0O0Ta, 1110 HE MICTUTh O3HAK
37IOBKHMBaHb 3 OTJIAYy Ha 000B’SI30K IPABOOXOPOHHUX OPTaHiB MPOTHIIATH 3I0UYNHAM.

3a BIJCYTHOCTI O3HAK IIOCIIJJOBHOTO LIJIECHPSIMOBAHOTO CXWJISHHS /0 KPUMIHAJIBHOTO
MIPABOIMOPYIICHHS 1 HasBHOCTI iH(OpMalii MPO caMOCTiiiHY MOMEPENHIO MiATOTOBKY BHHHOTO JI0
HOro BUMHEHHS caM 110 co01 (akT BIANOBIIHOT MPOMO3HUIIIT HE Aa€ JOCTAaTHIX MIJCTaB JJIsl BACHOBKY,
10 3BEpHEHHS] KOHKPETHOI 0COOM Majo BUpIMIATbHUN BIUIMB HAa (OPMYBAaHHS 3IOUMHHOTO HAMIPY
Ta [0 B IHIIOMY BHIIQJIKY 3JI0YMH He 0yii0 6 BunHEHO [3].

ITpaktuka KKC BC ta €CIIJI no3Bonniaa BUOKPEMHUTH NEBHI KpUTepil U BiIMEXYBaHHS
MIPOBOKAIIIi 3I0YHMHY BiJ JOTYCTUMOI OBEIIHKHU PAaBOOXOPOHIIIB.

1. 3micToBHUII Ta npouecyanbHU Kputepii. [1i1 nepmnm po3yMieThesi HassBHICTh/BIACYTHICTh
CYTTEBUX 3MICTOBHUX O3HaK, NpPUTaMaHHUX MPOBOKallli MPaBOOXOPOHHMX OpraHiB, a MiJ
MpoIecyalbHUM — HasiBHICTb Y CYly MOKJIMBOCTI IEPEBIPUTH BIOMOCTI PO HMOBIPHY MPOBOKALIIIO
IiJT 9ac CYJ0OBOTO 3acCiJaHHS 3 JTOTPUMAaHHSIM MPHUHIUIIIB 3MarajibHOCTI Ta PIBHOCTI cTOpiH. ToOTO
Oynb-sika iHdopMaIlis, 0 CTOCYEThCS ICHYIOUOTO HaMipy BUMHHUTHU 3JI04MH a00 MPOJOBXUTH HOTO,
Mae OyTH TaKoro, 0 MOXe OyTH MEepPEeBIPEHOI0, Ta Jiep)kaBHE 0OBMHYBAYCHHS TTIOBUHHO MAaTH 3MOTY
MIPOJIEMOHCTPYBATH Ha OyIb-sKii cTafii, 10 B HIOro pO3MOpPSIKEHH] HasBHI IOCTATHI MiJICTABU IS
npoBefeHHs onepaTuBHOro 3axoay. BC KKC opienTye cynum HMXKYMX 1HCTaHIIM NMpU mepeBipii
HasBHOCTI a00 BIJCYTHOCTI B JisiX KOH(iJeHTa Ta MPaBOOXOPOHIIIB MPOBOKallii, 3aCTOCOBYBAaTH
MpaBUIIO «HE O0yJI0 6 CKOEHO, IKOU He OYyJI0 CLIPOBOKOBAHOY, C(POPMYIIbOBaHE y PIIIEHHAX «XYy1001H
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npoTH pociiicekoi denepaniin, «Teiimeiipo ae Kactpo nporu Iopryramii» Ta inmmx [4].

2. BigcyTHicTh y Martepiaiax KpPUMIHAJIBHOTO TPOBA/HKEHHS JOKa3iB TOTO, IO OPTaHH
JOCYIOBOTO PO3CIiAyBaHHS PO3MOYATH TOKYMEHTYBAHHS 3JI0UMHY HE Ha CTaJil HOro MiArOTOBKH, a
e /10 MOYaTKy BUMHEHHS, MOXE CBIIYUTH PO MPOBOKAIIO 3JI0YMHY. SIKIIO OpraHu JOCYA0BOTO
pO3CIiTyBaHHs BCTYNHJIW Y CIpaBy HE Ha CTafil MIATOTOBKM YU BUYMHEHHS JAHOTO 3JI0YUHY
00BMHYBAYE€HHM, a JI0 IOYATKy BYMHEHHS IHKPUMIHOBAHUX 0CO01 MisiHb, (aKTUYHO 1HII[IFOBABIIIH iX,
B JiAX KOH(QIJCHTIB, CYNPOBOIKYBAHHUX CIIBPOOITHUKAMHU IPABOOXOPOHHOTO OpraHy Iija dac
npoBeacHHss HCPJI, BOauaeThcst mpoBoOKallis 3J109uHY [5].

3. AxTHBHa (IPOBOKYIOYA) MOBEAIHKA KOH(]IIEHTa MOKE BKa3yBaTH Ha MIPOBOKAIIIIO 3I0UHHY.
[ToBeninkor0, siKa MPOBOKYE 0COOY HA CKOEHHS 3JI0UMHY, HE3AJIIEKHO BiJ TOro, Y OYB «Ta€EMHHIA
areHT» NpaliBHUKOM IIPAaBOOXOPOHHOTO OpraHy 4u 0co0010, siKa JAisiia Ha iX IpoXaHHs, MOXKe OyTH
BCTAHOBJICHHS KOHTAaKTy 13 0CO0OI0 3a BIJICYTHOCTI O0’€KTMBHHX IMA03p y 1 MPUYETHOCTI [0
3JI0YMHHOT TIsITFHOCTI 200 TOHOBJICHHS MPOTIO3HIIii, He3BaKAIOUH Ha i1 MonepeHIo BigMoBY [6].

4. 3anexxHIicTh KOH(}IJEHTa Bl MPaBOOXOPOHIIB, HEMPHUA3HI BIAHOCHMHHM 3 TOTCHIIHHUM
MiJ03pIOBaHUM, O€31TiICTaBHE 3aCTOCYBAHHS /10 KOH(IACHTA 3aX0/1iB O€3MEKH MOKYTh OYTH 03HAKOIO
npoBokaitii 3mounny. KKC BC y3sB mo yBarm, mo ocoba, ska Opajia y4yacTb y NpPOBEIICHHI
ONEpPaTUBHUX 3aKYyNOK y OOBHHYBaueHOro, Oyna Oe3mocepeqHbO 3HalloMa 3 HHUM, a OTXKe
3aCTOCYBaHHSA 3aX0/iB Oe3mneku 1moa0 Hel 0yno 6e3niacraBHUM. KpiM Toro, 1onutanuil y cy1oBOMY
3aciJlaHHi pallOHHOTO Cy Ty KOH(IICHT MOB1IOMUB, III0 MA€ HENPHUS3HI BiTHOCUHU 13 00BHHYBAYCHUM,
BHACJI/IOK YOTO KMOTO MOKa3aHHs CyJ B3araji He B3fB JO YBaru, BBaXKalO4H, 110 Y JETreHIOBaHOI
ocobu Oy TijicTaBu OOMOBIISITH OOBHHYBadeHOTO [7].

5. BincyTHicTh HaneXHOro OOIPYHTYBaHHS HEOOXITHOCTI MPOBEACHHS KOHTPOJIIO 32
BUMHEHHSM 3JIOYMHY MOXe CBimuuTH mpo Horo mposokaiito. KKC BC 3BepHyB yBary Ha Te, IO
MICLEBUN CyJ HAJIEKHUM YMHOM MEPEBIPUB MiJICTABU Ta MPUBOAM JJIsl MPOBEACHHS ONEPaTUBHOI
3aKyNKM y OOBHHYBau€HOTrO, OJHAK HE 3HAWIIOB y MaTepialax KPUMIHAIBHOTO TPOBA/KCHHS
OOrpyHTYBaHHsI HassBHOCTI Takoi iH(opmauii. 3okpema, Bcynepeu Bumor 4. 1 cr. 271 KIIK Ykpainu,
TAKOTO0 OOTPYHTYBaHHS HE MICTHJIA TIOCTAHOBA MPOKYpPOPa, SIKOIO npu3HaueHo nposeneHHss HCPJ]
CTOCOBHO OOBHHYBAYE€HOT'O — KOHTPOJIIO 32 BUNHEHHSM 3JI09MHY Y (hOpMi ONIEPATUBHOI 3aKyIKH [8].

HexTtyBanHus BuMororo, nependadenoro m. 1 4.7 cr. 271 KIIK mig yac BUHECEHHS TIPOKYPOPOM
MOCTAHOBM TMPO TMPOBEICHHS KOHTPOJIO 3a BUMHEHHSAM 3JI0YUHY MOXKE TMPU3ZBECTU JIO
HEIOMYCTHMOCTI SIK JoKa3y pe3ynbraTiB BkazaHoi HCP/] [9].

Taxum unHOM, TPOBOKAITiS 3TTOYUHY € HEAOMYCTUMHUM BTPYYaHHIM IIPABOOXOPOHHUX OpPTaHiB,
IO TIOPYIIyE MPHHIWIN 3aKOHHOCTI Ta CIPaBEIIMBOTO CYAOBOTO po3risaay. YiTKO BU3HAYEHI
3akoHonaBul Mexi HCPJI, nmpaktuka Bepxonoro Cyny ta €CIIJI 103BONSIOTH BiMEXYBaTH
JOTYCTUMI TIPOIECyalbHI Tii BiJ MPOBOKAIIWHUX. JlOTpUMaHHS IUX MEX 3a0e3nedye HaJIeKHUM
OanaHc MK e()eKTUBHUM PO3CIiyBaHHSAM Ta 3aXUCTOM IpaB 0coOu, 0 € GpyHIaMEHTaIbHUM IS
BEPXOBEHCTBA IpaBa.
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Yooeenko Onexcanop KOpiitosuu,
cmyodenm 1 Kypcy mazicmpamypu
3a cneyianvnicmio D8, HHIVTIIH HTY

Haykoeuii kepisnuk - Mycienko Anamoniii Borooumuposuu,
3a6i0y6ay Kageopu yusiibHo2o ma KpUMIHAIbHO20 Npasa,
Kanoudam opuouunux Hayx, ooyenm, HHIVTIIH HTY

JESIKI AKTYAJBHI ACIEKTU KPUMIHAJIbHO-IIPABOBOI IMOJIITUKU B
YMOBAX BOEHHOI'O CTAHY

AKTYaJIBHICTh JTOCHI/DKCHHST TPOOJIEeMH 3YMOBJICHA TPHBAIOYOK 30pOWHOIO0 arpeciero
Pociiicekoi ®Denepanii npotu YkpaiHu, sika CTBOpHIJIa Oe3MpeleleHTHI BUKIMKW AJ1 MPaBOBOI
CHCTEMH JIepXKaBH, 30KpeMa y cepi KpUMIHAIBHOTO 1paBa. B yMoBax BiilHM KpHMiHAIBHO-TIPABOBA
noJiiTuka Ha0yBae OCOOJMBOIO 3HA4YEHHS, OCKUIBKM CaMe€ BOHa CIpsIMOBaHAa Ha 3a0e3nedyeHHs
HaI[IOHAJILHOT Oe3IeKH, 3aXWCT KOHCTHTYIIHHOTO Jiaxy, TpaB i CBOOOJ TPOMAJsH, a TaKOX Ha
MPOTHIIFO 3JIOYMHHOCTI, 1110 3pOCTA€ BHACIIIOK BOEHHUX Mii.

BoenHnnii cran cyrreBo TpanchopmMyBaB (yHKIIIOHYBaHHS KPUMIHAIBHO-TIPABOBUX IHCTHTYTIB
Ta MAXOIU A0 peanizamii KpUMiHAIbHOI MOJITUKHU. 3aKOHOAABCTBO OylIO ajanToBaHe A0 MOTped
00OpOHM JIepKaBH, IOCWICHO OXOPOHY CYCIIIBbHUX BIJHOCWH, IOB’S3aHUX 13 HaIllOHAJILHOIO
0e3IeKor0, MOOLTI3aIlifHO TOTOBHICTIO Ta TEPUTOPIANTBHOIO IUTICHICTIO. BogHoYac mpuHIUNH
3aKOHHOCTI, HEBIIBOPOTHOCTI IOKapaHHS Ta iHAWBIAyami3amii BiJNOBINAIBHOCTI 3aJMIIAIOTHCS
KJIIOYOBUMH OPIEHTHPAMH JEPHKABHOI MOTITUKH.

[Ticns movaTky noBHOMacITabHOI arpecii 1o KpuMinanbeHoro Kogekcy Ykpainu 0yi0 BHECEHO
HU3KY 3MiH, 30KpeMa 3ampoBajkeHo ctarti 111-1 «KonaGopamiiina mpismpHicTe» 1 111-2
«ITocoOHUIITBO JAeprKaBi-arpecopy», a TaKOX MOCHJICHO BIJNOBIIATBHICT 3a JIEPXKABHY 3paiy,
JMBEPCIitO, MOCATaHHS Ha TEPUTOpiaJIbHY IUTICHICTh Ta 1HIII 3JI0YMHM MPOTH JAepxkaBH. Taki 3MiHU
CIpSIMOBaHI Ha 3axXUCT CYBEPEHITETYy, CTBOPEHHS J1€BUX MEXaHI3MIB MpPUTATHEHHS [0
BIJIIIOBIJAJIBHOCTI OCi0, SIKi CIIBIPAIIOIOTH 13 BOPOIOM a00 MiJpUBalOTh 000POHO3IaTHICTh Y KpaiHH.

KBanigikanis 37104MHIB y 1IepioJ] BOEHHOTO CTaHy BUMAarae BpaxyBaHHs 0COOJIMBUX 00CTaBUH,
30KpeMa MOTHUBIB, METH Ta YMOB BUMHEHHS MAisHb. DaKT Jii BOEHHOIO CTaHy PO3MIAJAETHCS SIK
o0TspKyBanmpHa oOctaBuHa BinnoBimHO 10 crarti 67 KK VYkpainu. CymoBa mpakTuhka 3acBiadye
HEOOXIHICTh BIIMEKYBAaHHS 3JIOYMHIB BiJ Jilf, yUMHEHUX Yy CTaHl KpalHbOi HEOOXIJHOCTI YU TMiJ
MIPUMYCOM I1iJ1 4ac OOHOBUX JIIH.

3HaYHOro 3HA4eHHS HaOyJO0 3aCTOCYBaHHA HOPM MDKHAapOJAHOIO TYMaHITapHOTO IIpaBa,
30kpeMa JKeneBcbkux koHBeHLIH 1949 poky Ta JlogaTKkoBUX MPOTOKOIIB 10 HUX. YKpPAiHChKI Cyau
Jieasi yacTille MOCUIAIThC Ha Il JOKYMEHTH MpH KBamidikallii BOEHHUX 37T0YMHIB 1 BU3HAUYEHHI
CTaTyCy Y4YacHUKIB OOHOBHX [iH, 110 CHpHUs€ TapMOHI3allll HaI[lOHAIHHOIO 3aKOHOAABCTBA 3
MDKHApOJHUMHU cTaHaaptamu. BepxoBuuit Cyn ¢opMmye €IuHy TNpakTHUKy TIyMadyeHHs
KpUMIHAJIbHO-IIPABOBUX HOPM, OCOOJIMBO IOAO PO3MEXKYBaHHS KoJabopaliitHOi AisUIBHOCTI |
peaiizanii mpaBa Ha cBOOOY BUPa)KE€HHs MOIJIAIB, 10 Ma€ KIIOUYOBE 3HAUECHHS Ui 3a0e3MeYeHHs
CIPaBEIMBOCTI CY/IOBUX PIIIECHb.

OcobnuBe Miclle y JOCTIIKEHH] MOCi1ae€ MUTaHHS JOMYCTUMHUX OOMEXEHb IpaB JIOJAWHU B
yMoOBax BO€HHOTO ctany. Konctutyuis Ykpainu (ct. 64) 103B0OJIsI€E TUMYACOBE 3BYKEHHS OKPEMHUX
npaB 1 cBOOOX TpoMajasH 3aUlsl 3aXHMCTy JEp)KaBH, NPOTE€ 1€ HE IOBUHHO MOpPYIIyBaTH
(byH1aMeHTalIbHI IIpaBa — Ha XKUTTSL, T1HICTb, CIIPaBEIJIMBUIA cya 1 3a00poHY KaTyBaHb. bananc Mix
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norpebamMu O€3MEKH Ta MPUHIUIIOM BEPXOBEHCTBA MPaBa Ma€ 3aJMIIATHCS HE3MIHHMM HaBiTh Y
BOeHHUH 4ac. [lep>kaBa 3000B’s13aHa TapaHTyBAaTHU MPABO Ha 3aXUCT, OCTYM J0 a/IBOKaTa, y4acTb y
CYyIOBOMY PO3TJISl, a Cyau — 3a0e3nedyBaTd KOHTPOJb 3a 3aKOHHICTIO oOMexeHb. [IpakTuka
€BpONEHCHKOro Cyy 3 TpaB JIIOIMHU ITiIKPECIIOE, 110 HaBITh MiJ Yac BIHU Jep)aBa HE MOXKE
BIJICTYIIAaTH BiJ CBOiX 0a30BHX 3000B’s13aHb y cpepi mpaB JOIUHU.

[Tompu nocsirHeHHsT Y cdepi 3aKOHOMABYOTO OHOBIICHHS, KPHMiHAJIBHO-TIPABOBA TOJITHKA
3aITUIIAE€THCS HETOCKOHAJIOK. ICHYIOTH KOui3ii Misk HOpMamu KprMiHATEHOTO KOACKCY, 3aKOHOM PO
BOEHHUW CTaH Ta MDKHApOJHUMHU 3000B’s3aHHSAMU YKpaiHU. Y MICISIBOEHHUHN IMEPioja JOIIIBHO
30CepeIUTUCS Ha TyMaHi3allii moKapaHb 3a JiSHHs, HE OB’ 3aHi 3 BOEHHUMU 3JI0YNHAMH, PO3BUTKY
ANbTEPHATUBHUX CAHKI[IH, YJIOCKOHAJICHHI MEXaHI3MIiB BIIIIKOAYBaHHS IIKOJIW TOTEPIIUM 1
rapMoHi3allii IpaBOBOi CUCTEMH 3 €BPONECHCHKUMH CTaHIAPTAMHU.

3a pe3ynbTaTaMu JOCIIDKSHHS aBTOP JIHIIOB HACTYITHUX BUCHOBKIB:

- KpuminanbHO-1ipaBoBa MoJliTHKAa YKpaiHU B yMOBaX BOEHHOT'O CTaHy Ma€ MOABIHHY PUPOY:
3axXKMCHY — CIPSIMOBaHY Ha 30€pEeKEHHS JICPKaBHOCTI, Ta MpaBo3ade3nedyBalibHy — OpPI€EHTOBaHY
Ha JIOTPUMAHHS IPaB JIIOIUHU.

- EdextuBnicTs ii peamizamii 3ajeKuTh BiJl 3AaTHOCTI J€pP>KaBU IOEIHATH CYBOPICThH 10
3JI0YMHIIIB 13 TYMaHI3MOM J0 TPOMAJISH, SIKI AIFOTh y CKJIaJIHUX BOEHHUX O0OCTaBHHAX.

- [omanpmuii pPO3BUTOK KPHUMIHAIBHOI TMOJITUKA Ma€ IPYHTYBaTHCA Ha MPHHIUIAX
BEPXOBEHCTBA IpaBa, MPONOPIIIIHHOCTI Ta MI>XHAPOTHOT TPABOBOI COJIIAAPHOCTI.
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Aximimen Banepin Oneziena,cmyoenmia 3a cneyianoricmio K9,
Hasuanvno-naykosuii incmumym ynpaeninms,
mexHonoeiiu ma npasosux Hayk HT'Y.

Haykosuii kepienuk - Mycienko Anamonin Borooumuposuu,
3a8idyeau Kagheopu yusinbHo20 Ma KpUMIHAILHO20 Npasa,
KaHouoam 1opuouyHux Hayx, ooyenm, Haguanono-naykosui incmumym ynpasiiHius,
mexnonoz2iu ma npagosux Hayk HT'Y.

CYYACHI BUKJIMKHX BUBYEHHS OCOBHA 3J1I0YUHLIA 1JI TPAINIBHUKIB
OKPEMUX CJIY KB IPABOOXOPOHHUX OPI'AHIB, CY/IB.

Oco6a 3710unHIIA 3aBX/IU Oysia HApDKHUM KaME€HEM KPHMMIHOJIOTiYHOI, KpUMIHAIICTHYHOI Ta
KPUMIHAITBFHO-TIPAaBOBOI HAYKH, IPOTE€ B YMOBaX ChOTOJICHHS BUBYCHHS IILOTO ()EHOMEHY IOCTAJIO
nepes; HU3KOI O€3MpeleIeHTHUX BUKIMKIB, SKi KapIMHAJIbHO 3MIHIOIOTh MIAXOIU SK IS
MpalliBHUKIB MPABOOXOPOHHUX OpraHiB, Tak 1 JUIsl CyAIiB. AKTYyaJbHICTh 1€l mpoOiieMaTUKu
3yMOBJICHA TIIMOOKOIO TpaHCHOPMAIIIEI0 3JI0YMHHOTO CEepefOBHINA MiJ BIUIMBOM Tiobamizamii Ta
TEXHOJIOTIYHOTO Mporpecy. TpaauiiiiHli METOa, 110 IPYHTYBAJIUCS MEPEBAKHO Ha COLIAIBHO-
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aeMorpadiuHuX — XapaKTepUCTHKaX, KPUMIHAIBHO-TIPABOBUX O3HaKax cyO'ekta Ta ioro
oe3rocepenHbOMY (PI3MUHOMY CITiIl, BUSBISIOTHCS HEAOCTATHIMHU 11 (OPMYyBaHHS MOBHOTO Ta
JOCTOBIPHOTO TOPTPETY MPaBOMOPYIIHMKA. METOI0 IbOr0 aHadi3y € PO3KPUTTA IMX Cy4acHHX
BUKJIMKIB Ta OKPECJIECHHS IJISX1B BAOCKOHAJIEHHSI METOA0JIOr] BUBYECHHS 0COOU 37I0YMHLISA.

['070BHMIA TEXHOJIOTIYHUN BUKIUK CHOTOJEHHS — 1€ BIpTyami3allis OCOOMCTOCTI 3JIOYHHIIS.
[TosiBa ki0ep3TOYMHHOCTI TTOPOIMIA HOBUH THUIT IPABOMIOPYIIHUKA, YU "TijeCHUI" CITi y 37109MHI
MiHIManpbHUN a0o0 B3arami BiacyTHii. Kibep3mouwHens Ai€ aHOHIMHO, BUKOPHUCTOBYIOYH CKJIAHI
TEeXHIYHI 3aCO0H ISl MPUXOBYBAHHS CBOT'O PEATBHOTO MICIIs IepeOdyBaHHs, COIIAIBHOTO CTATyCy Ta
HaBiTh MOTHBIB. Lle cTBOpIOE Benmmue3Hi mpoOiIeMu ISl CITiTYMX, SIKi HAMAararoTbCsl BCTAHOBUTH HOTO
1ICHTUYHICTh, OCKUIBKY KJIACHYHUN KPUMIHATICTUIHUHN TOMIYK Ha MICIl TOii Terep 3aMiHIOEThCS
aHaimizoMm mudposoro cuigy. [Ipu mpomy MoTHBAIlis KiOEP3JTOUYUHIIIB YacTO BIIPI3HAETHCSA Bij
TpagUIIHHOT KOpUCTI U TOMCTH. L{e Moke OyTH iHTeNeKTyaabHe 3MaraHHs, 1J1e0JI0riYHa HEHaBHUCTh,
MICUXOJIOTIYHAa KOMIIEHCAllil YM HaBiTh IrpOBUH IHTEpecC, M0 BUMarae 3aiydeHHs He jume [T-
(haxiBIIiB, ajie i CyIOBHX IICUXOJIOT1B.

Jlnsi mpariBHUKIB MPAaBOOXOPOHHHMX OpPraHiB, BKIIIOYAIOUM OIEPATUBHI CIYXOW Ta CIITUMX,
npo0JieMa yCKJIaTHIOETBCS METOJIOJIOTTYHOK MPOTATMHOK. ICHYIOUMA OCBITHIM 0a3Wc HE 3aBXKIH
3a0e3neuye JOCTaTHIO MIATOTOBKY KaapiB y cdepi IOpUIMYHOI MCHUXOJIOTii Ta KPUMIHAIBHOTO
npodaiiniary. Cruiadi, SKi NPaIioTh 13 CepItHUMHI HACUIBHUIIBKUMU 3JI0YMHAMH a00 CKJIaJIHUMU
€KOHOMIYHUMH CXEMaMH, MOTPeOYIOTh HAaBUYOK ICHUXOJIOTIYHOTO MOPTPETYBaHHS, 100 BUCYBATH
oOIpyHTOBaHI Bepcii Ta 3BYXKyBaTu Koyo mifo3proBaHux. Ocoba 37I04YMHLS, SK €JIEeMEHT
KPUMIHATICTUYHOI XapaKTePUCTUKU 3JI0YMHY, Mae OyTH BHBUYEHA 4Yepe3 MpHU3MY 11 MCUXOJIOTTUHUX
0COOJIMBOCTEH Ta MOBEIIHKOBUX MATEPHIB, a HE Juile (POpMabHUX aHKETHUX JaHUX. BiACYTHICTH
[IUX HAaBUYOK YCKJIATHIOE MPOLIEC TOKa3yBaHHS Ta 3aTATYE PO3CIiTyBaHHS.

Oco6uB1 BUKIMKH IOCTAIOTh MEPE]] CYSIMU IiJ] Yac CyJ0BOro po3risaay. /s cnpaBeanuBoi
iHMBITyani3amii MOKapaHHs, IO € HAapDKHUM KaMEHEM KPHMIHAJIBHOTO MpaBa, CyIs TMOBHHEH
MaKCHMaJIbHO MOBHO OI[IHUTH 0c00y 00BHUHYBAa4€HOT'0, HOTO CTYIIHb CYCH1IbHOI HEOE3MEeKH, MOTUBU
Ta yMOBH, III0 CIIPUSUIM BUMHEHHIO 3510unHy. CydacHa CyioBa MpaKTHKa HaJ[3BHYAIHO 3aJ€KHA Bl
SIKOCT1 Cy/10BOi IICXO0JIOTO-IICUX1aTPUYHOT €KCIIEPTU3H. 3pOCTA€ KUIBKICTh BUMAAKIB, KOJIH 3JI0YUHU
BYMHSIOTHCS 0CO0aMU 3 IPUKOPJOHHUMH PO3JIaIaMU OCOOUCTOCTI, ICUXIYHUMH BIIXUJICHHSIMH, 10
HE BUKJIIOYAIOTh OCYIHOCTI, aJIe 3HaYHO BIUIMBAIOTh HA NOBeIIHKY. HegocTaTHbo sikicHa a00 HEMoOBHA
eKCIepTH3a MOXKE IMPHU3BECTH JO HEMPaBOMIPHOTO NPU3HAYEHHS TOKapaHHs abo, HaBIIAKH, JIO
HeoOrpyHTOBaHOT M'skocTi. KpiM TOoro, Ha 00’€KTHBHICTh CYAJIIB MOXKYThb BIUIMBaTH KOTHITHUBHI
yIEepeHKEHHS, 1110 BUMArae MocTiiiHoi camopediiekcii Ta BUKOPUCTaHHS HAyKOBO OOIPYHTOBAaHUX
KpPUTEPIiB OLIHKKA 0COOM OOBHUHYBA4YEHOTO.

[lomonanHd 1UX BHUKJIMKIB TOTpeOye KOMIUIEKCHOI Ta MDKAMCHUMIUIIHAPHOI CTpaTerti.
Hanpsimamu BIOCKOHAJICHHS €: O-TIEpIIle, aKTUBHE BIPOBAPKEHHS KPUMIHAIBHOTO MPO(aliIiHTy SIK
000B’SI3KOBOTO 1HCTPYMEHTY B pOOOTI CHIIUMX Ta ONEPAaTUBHUX IMPAIIBHUKIB, 110 JO3BOJISE
CTBOPIOBAaTH HAJ(iiHI ICUXOJIOT14HI MOPTPETH HA OCHOBI JaHUX Mo 3710uuH. [lo-npyre, kapaAnHaIbHE
OHOBJICHHSI OCBITHIX Hporpam Juisl IOPUAMYHUX KaJpiB, BKIIIOYAIOYM OOOB'A3KOBE MOTINOJIEHE
BHUBYEHHS IOPUANYHOI MICUXOJIOT11, KIOEpKPUMIHOJIOTIT Ta METOAIB POOOTH 3 LIM(PPOBUMHU JOKA3aMH.
[To-TpeTe, ynockoHajaeHHs MPaBOBOi 0a3u Ta CyIOBOI NMPAKTUKH, 30KpeMa, po3poOKa JeTalIbHIIINX
KpPUTEpPIiB OLIHKM OCOOM 3JIOUMHII y BUPOKY, 3 aKIEHTOM Ha ii MCHUXOJIOTIYHMX Ta COILiaJbHO-
PHU3UKOBHX XapaKTEPHCTUKAX, a HE JIUIIE Ha (OPMaTbHUX O3HAKAX.

AHalni3 cyyaCHMX BUKJIMKIB BUBYEHHS OCOOM 3J0YMHLS J03BOJISE€ CHOPMYNIOBATU Taki
KJIFOUOB1 BHUCHOBKH: TpaHcgopMallisi 00'ekTa BUBUEHHS — 0co0a 3JI0UYMHIISI MepecTae OyTH CyTO
colianbHO-AeMorpagiuyHuM 00'€eKTOM 1 HEPETBOPIOETHCS Ha CKIAJHUM MCUXOJIOTTYHUH Ta I poBUit
(deHoMeH, 110 BUMAarae BijJ MPaBOOXOPOHHHMX OpPraHiB Ta CyAliB mepexony Bia "dizuyHoro" mo
"BipTyasibHOro" Ta '"mcuxosoriyHoro" posciigyBaHHs. HeoOXinHICTh MUKIUCUMIUTIHAPHOCTI —
e(eKTUBHE BCTAHOBJICHHS OCOOHW 3JIOYHHIIS, OCOOJIMBO y cdepax KiOep3JO0UYMHHOCTI, MOTpedye
iHTerpanii 3HaHb KPUMIHOJOTI], KPUMIHATICTUKH, MOPUAMYHOI mcuxonorii ta IT-TexHOIOorii.
KitouoBa posib mpodaiifiiiry — BIPOBAKEHHS KPUMIHAIBHOTO MNpodailIiHry € KPUTUYHO
BXJIMBUM JJIsl TIJBUIICHHS €(QEKTUBHOCTI PO3CIIAYBaHHS CEPIHMX Ta BHCOKOTEXHOJIOTTYHUX
3JIOYMHIB 1 KOMITEHCAI[il 0OMEKEHOCTI TPAIUIIHHUX CI1TINX METOAIB. Y JOCKOHAJICHHS MPABOCY IS
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— SIKICTh MPABOCY/ISI Ta CIIPABEATUBICTh 1HIMBITyalTizailii moKapaHHs 6e3MoCcepeIHBO 3aIeKaTh B
MMOWHA Ta 00'€KTMBHOCTI BUBYCHHSI 0COOM OOBHHYBAYEHOTO CY/IOM, IO BUMArae IiJBUIICHHS
BHUMOT JI0 CyJIOBUX €KCIIEPTU3 Ta 3MEHIICHHS KOTHITHBHHUX YIEPEIKEHb.
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CEKIIA 5. AIMIHICTPATUBHE ITPABO TA ITPOLHEC, PIHAHCOBE,
IH®OPMAIINHE ITPABO

be3szyoos /1. O.

O00KMOp 10PUOUYHUX HAYK, npoghecop,

akaodemix Hayionanvrnoi akademii nayx suwoi oceimu Yxpainu,
NpOBIOHUL HAYKOBULL CRIBPOOIMHUK

Incmumymy oepoicasu i npasa imeni B. M. Kopeyvkoeo
Hayionanvnoi akademis nayk Yrpainu

AJIMIHICTPATABHO-IIPABOBUM E®GEKTUBHOCTI 3ABE3IIEYEHHS
IOPUJIMYHOI BE3IIEKU CYBEKTIB ITPABA

KommnekcHuil xapakrep MmpoOieMH HOpUAMYHOI Oe3MeKkH CyO'e€KTiB YKpaiHCBKOrO IpaBa
MIPUITYyCKa€e 0araToIIaHOBICTh MOCTABJICHUX MUTaHb, HEOOXITHICTh 3BEPHEHHS JIO JITEpaTypH, sKa
OCBITIJIIOE PI3HI aCMEKTH TEMH B PaMKax COIoJorii, ¢imocodii 1 icTopii mpaBa, KOHCTUTYIIHHOTO,
aJIMiHICTPATUBHOTO MPaBa, KPUMIHAJLHOTO, IIMBUTLHOTO MPOIIECY Ta 1HIIMX Tally3ei mpasa.

KOpuanuna Ge3neka y cydyacHOMY MPaBO3HABCTBI JIMIIE MOCTYMOBO HAOyBa€ PHC ILTICHOI
KaTeropii, CIPOMOXKHOI BiJlirpaBaTH pOJb OPIEHTHPY Ui AEP>KaBHOI IOJNITHKUA Ta IMyOIiYHOTO
ynpaiiHHsA. TpuBaauii yac BOHa 3aluuIaigacs B TiHI TAaKUX YCTaJEHUX IMOHATH, K MPABONOPSIOK,
3aKOHHICTh, MpPaBOBa CTAOUIBHICTh, IO YHEMOXIIMBIIOBAIO Ii TOBHOIIIHHE PO3KPUTTS SK
CaMOCTIMHOr0 siBUILA IyOiiuHOro mnpasa. BogHowac nepani oueBUAHILIMM CTa€ Te, IO B YMOBAx
HApOCTaHHS BHYTPIIIHIX 1 30BHIIIHIX 3arpo3, FiOpuIHNX (GOPM JECTPYKTUBHOTO BIUIMBY Ha MIPABOBY
cHCTeMY JiepKaBH, HOTpedye 0cOOIMBOI yBaru came KaTreropist OpuIu4HoOi O€3MEKH SIK CHHTETUYHUI
myOJIIYHO-TIPAaBOBHIA IHCTPYMEHT 3a0€3MeYeHHs [IUTICHOCTI TIPAaBOBOTO CEPEIOBHILA.

Opunnuna Gesneka — 1ie rapaHTOBaHUM aJMiHICTPATMBHO-IIPAaBOBUMHU MEXaHI3MaMU CTaH
MPaBOBOI BU3HAYEHOCTI, 3aXHIIEHOCTI Ta CTa0IbHOCTI (DYHKIIOHYBaHHS ITyOIi9HOT BIIan, B MEXKax
AKOro 3a0e3MneuyeTbcs peaiizalis Cy0 €KTUBHUX IpaB, HENOMYIIEHHS 3JI0BXHBAaHb BIAJO0,
e(eKTHUBHICTH MPABO3aCTOCYBAHHS Ta BiANOBIAAIBHICTh OpPraHiB BAKOHABYOI BJIaIU NEpe] 3aKOHOM
1 CyCHIbCTBOM.

VY KOHTeKcTI MyOJIYHOro IpaBa IOpUAMYHA Oe3MeKa OXOIUIIOE TaKl 3MICTOBHI €JIEMEHTH:
CTIMKICTb 1 mepeadavyBaHiCTh MPAaBOBOIO PETYJIIOBAaHHS (HOpMAaTHBHA BU3HAYEHICTh, CTAOIbHICTh
3aKOHOJABCTBA); €(EeKTUBHICT, MEXaHI3MIB 3aXUCTy IpaBa (IOCTyn J0 MpaBOCYAJs,
aZIMIHICTPAaTUBHUM 3aXMCT, MPEBEHLISA MOPYIIEHb); HEAOMYIIEHHS 3JI0BXKHMBAaHb BIIAJ0I0 (TapaHTil
MPOTUIIl CBaBULIIO, HAasBHICTh MEXAHI3MIB OCKAP)KEHHS, BIJKPHUTICTb ITyOJIIYHOIO YIPaBIIHHS);
CHCTEMHICTb 1 MOCIIAOBHICTh MPABO3aCTOCYBAaHHS (PIBHICThH IEpeJl 3aKOHOM, €JIHICTh MPAKTUKH);
3aXUIIEHICTh BiJ] MPaBOBUX PU3HKIB (y T.4. Y cepi HOpMOTBOPEHHS, aAMIHICTPATUBHOI AUCKpELi,
udpoBizalii MyOaiYHUX MOCIYT).

Ha BiamMiHy Biz TpaAMILiHOTO pO3yMiHHS O€31EKH Y CUIIOBOMY a00 KpUMIHAIbHO-IIPAaBOBOMY
CeHCl, lopuauYHa Oe3leka B Mexax IyOJi4HOro MpaBa Iependayae HE CTUIBKUM 3aXMCT Bif
30BHIIIHBOI 3arpo3M, CKUIBKM CTBOPEHHS TFapaHTOBAHOTO IPOCTOpPY peaiizalli MmpaB, 3aKOHHUX
iHTepeciB 1 myOmiyHoi kommnereHiii. Lle nepen6auae He nuille HasBHICTh IHCTUTYTIB, a U HAJICXKHY
SKICTh TPABOBUX HOPM, IMPO30PICTh NpPOLEAyp 1 BIANOBIAAIBHICTE CYO’€KTIB IMyOJIYHOrO
yIpaBIiHHS.

SAx naromomyBaB B.b ABep’sHOB « «3aBAaHHS aJMIHICTPATHBHOTO IMpaBa — HE JIMIIE
peryitoBaTH MyONIiYHY JisUIbHICTB, a 1 oOMexxyBaTu ii B iM’sl mpaBa, 3a0e3neuyioun Oe3MneKy Bil
CBaBULIA. Y I[bOMY CeHCi Oe3leka — He CTUIBKM OXOpOHA, CKIJIbKM IpPaBOBa OOIPYHTOBAHICTh
neprxaBHOT fii» [1]

JlokTpuHaANbHO IOpUIMYHA Oe3MeKa € MICTKOM MIDXK IMPaBOBOIO 1 JEPKaBHOIO O€3MEKOlo,
OCKUTBKA OOYMOBIIIOE€ BHYTPIIIHIO JIETITUMHICTh (DYHKIIIOHYBaHHS JAep)KaBU Ta 11 MyOJNIYHHUX
IHCTUTYIINH. Y 1bOMY 3B’SI3Ky BOHAa IIOBHHHA pO3IJISAATUCA SK CTPYKTYpHUH KOMIIOHEHT
HaI[lOHANbHOT Oe€3MeKH, 3aKpilUIeHWH Ha pIBHI CTPATEriYHUX JOKYMEHTIB, 3 BIAMOBIAHUMHU
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MOKa3HUKaMH, 1HAWKATOPaMHU i MPOLEIYPOIO OLIHIOBAHHS.

Orxe, ropuandHa Oe3reKka B CUCTEeMI MyOJIIYHOTO TIpaBa — 11 HE JIUIIE 00’ €KT JAEPKABHOTO
3axXHCTy, @ ¥ HUTICHUI MPaBOBUI pexXuM, KU 3a0e3reuye MpaBOBY CTAICTh, GOpMye AOBIpY A0
myOJIiYHOT BJIaJIU Ta BUCTYIIa€ 0a3010 JyIsl peastizallii pyH1aMeHTaIbHUX MpaB 1 CBOOO I Mo uHU. Taka
MO3MIIIsl BIAKPUBAE NUIAX A0 ii aAMiHICTPATHBHO-TIPABOBOI KOHKPETHU3allii — Y BUIJIAII MEXaHi3MiB,
IHCTPYMEHTIB 1 IPOLIETYP, K1 i CTAaHYTh MPEAMETOM IMOATBIIIOTO aHAJI3Y.

«lOpuanuna Oesneka — 1ie HE MPOCTO E€IEMEHT HAIlOHAIBHOI Oe3MeKH, a KPUTEpi sIKOCTI
nyOiuyHO1 Biaau, piBHA 11 mepeadadyBaHOCTI, 3IaTHOCTI JOTPUMYBATHCh IPABOBUX MHPOLEIYpP 1
rapaHTyBaTH BUKOHAHHS BJIACHHUX PillleHb)» [2]

IcropuuHo ckianucs ABa OCHOBHI MiAX0U 10 3a0e3meueHHs Oe3MeKH Iep:KaBU: OXOPOHHUIM
1 KOHKYPEHTHH.

CyTHICTh TIEPIIOTO MIIXOIy IMOB'sA3aHa 3 YCBIJIOMJIEHHSM OE3IMEKHU SIK CYKYITHOCTI 3aXO0JIiB
BUKITIOYHO 0OMEXYBAJILHOTO XapaKTepy, 0 MPU3BOAUTD 10 TAKOTO PO3YMIHHS POJIi AEpKaBH, sKa
(haKTUYHO OTOTOXKHIOE HOTo CHIIy 3 TpaBoM Ha cBaBLLIA (popmyna: «cuia (Bmama) — JDKEpeso
npaBa»). DopMyeTbCs CoIialibHE CEPENOBHIIE, IO XapPaKTEPU3YETHCS BHCOKOIO BipOTiAHICTIO
BHKOPHUCTAHHS MPUMYCOBUX (popM BupieHHsT KOHDIIKTIB. BusiBiserbes BicyTHICTh (a00 KpalHs
HEPO3BUHEHICTH) MOITHYHUX, MPABOBUX, CTUYHHUX, EKOHOMIYHHUX, COIIaTbHUX OOMEXKEHb CBaBIILIS
3 00Ky nepraBu. Ha nepesHiii aH BUCYBalOThCS CUJIOBI XapaKTEPUCTHUKU OE3MEKH.

OCKiTbKHM TIPH OXOPOHHOMY ITiJIXOJIi 3aKOHU TMPUHAMAIOTHCS 3 OJIHIEI0 METOI — TiJABECTH
MpaBoOBi MIACTaBH TMiA CcyO'eKTHMBHE OadeHHs 1 Ail BIaau, TO came JepxkaBa Ta il CTPYKTypHU
BUSIBIISIIOTHCSI TOJIOBHUMH JII€BUMH YMHHUKAMU TIPH BU3HAYCHHI 11l 1 3ac00iB Oe3meKu KpaiHu.

InTepecu Ge3nmeyHOro po3BUTKY BHMAraloTh HE BIIMOBH BiJ MPUMYCY, a PO3POOKHU OibII
[UBLTI30BaHUX CIIOCOOIB WOTO 3aCTOCYBAaHHS, PO3IIUPEHHS apceHaly TaKUX 3aco0iB i METOIIB,
MIJIBUIICHHS €(EKTHBHOCTI IIIAXOM OUIBIIOI BHOIPKOBOCTI, MPHUIIIBHOCTI Mdil, BUTICHCHHS
MPUMITUBHUX 1 )KOPCTOKUX (pOpPM HACHUIIHCTBA.

Sxuo B HAWOMMOK4IA TMEpCHeKTHBl KUTTS HEMOXIMBE 0e3 MpuMmycy, JAepkaBa Mae
pamioHabHO U e(eKTHBHO BIUIMBATH HA mepedir mofiil y Oik ioro rymanizamii. Toai nepxaBHUIA
CYBEpEHITET YCBIJOMIIOBATUMETHCS SIK IHCTUTYT COLIIaIbHOI B1IMOBIAAIbHOCT1, 0OMEKEHUH Y CBOIX
JOMaraHHsx, a 0e3rneka couiaabHOI CUCTEMH, Y TOMY YHUCIIi i JIep’KaBH, TIOYHE CIIPHIMATHCS HE SIK
CYKYITHICTh OXOPOHHHUX 3aXOiB BIaJM, a AK CTaH J>KUTTE3JATHOCTI KpaiHu (Hamii), cTpareris,
CTIpsSIMOBaHa HacaMIIepe,] Ha 3a0e3MeYeHHS )KUTTEBO BAKIIMBHX HAI[IOHATBHUX IHTEPECIB (a HE TUTBKU
X JepKaBHMU 3aXUCT). Y IbOMY MOJIATA€ CyTh KOHKYPEHTHOT KOHIenii Oe3neku (hopMyma: «1ipaBo
— IKepeNo CUIH (BIaau)»). i OCHOBHUMM acleKTaMU BUCTYIAKOTh TaKi:

ncuxonoeiyHulli — 'y CYCHUIbHIA CBIJOMOCTI JOMIHY€ YSABICHHS IpO Te, M0 TIJIbKU
BOJIEBUSIBIICHHS TPOMA/ISH 1 3aKOHM (FOPUIUYHI HOPMHU), K1 PErJIaMEHTYIOTh MEXaHI3MU 1 IPOLe1ypU
¢dopmyBaHHS W (YHKIIOHYBAaHHS JEpXKaBHHUX IHCTUTYTIB, iX MPO30PICTh JAlOTh MPAaBO Ha BIALY,
peastizallito CyKyIHOTro iHTepecy B MeXax JepiaBu;

noximu4Hull — JPKEPEIoM BIIaJM BUCTYIA€ HApOJ, SIKUH Mae MpaBo 3/1HCHIOBATH JEep)KaBHY
BIIay Oe3nocepennbo (pedepennaymu) adbo qopydaT peatizailiio CBO€El Blla i OpraHaM EHTPaTbHOT
BJIaJIU 1 MICLIEBOT'O CaMOBPSIyBaHHS;

npasoeuti — QYHKIIIS TIpaBa MOJISITa€ B 3aKPITUICHH] B 3aKOHAX )KHUTTEBO BAXXJIUBUX 1HTEPECIB
KpaiHM 1 B3a€EMHY BiJINOBIIAJbHICTE 0COOU, CYCHUIBCTBA 1 JA€p)KaBU MO 3a0€3MEUeHHI0 Oe3NeKH, a
TaKOX IOPUANYHOMY OOIpYHTYBaHHI OanaHcy ix iHTepeciB y cdepi Oe3neku, XapakTepy, piBHIO 1
CTyHeHs HMOBIPHOCTI 3arpo3 UM iHTepecam;

coyianvHuyl — TMINOPAIKYBaHHS 1HTEpecaM CYCHUIbCTBA JEP>KaBHUX 1HCTUTYTIB, BUCOKUMN
CTYMIHb 3alliKaBJIEHOCTI TpoMajsH y 3abe3neueHHi Oe3neku KpaiHu, iX colliajibHa aKTHUBHICTH;
ONTUMAIBHUI PIBEHb 3roAM MO 0a30BUX IIHHOCTSIX CYCHUIHCTBA, OJIHOYACHO TIOB'S3aHUN 3
HAsBHICTIO MEXaHI3MiB aJIbTEPHATHBHOCTI Ta KOHKYPEHI(ii MOrIsiIiB (KOHIIETIIii, TapagurM i T. I1.)
Ha NUIAXHU, TEMIIHM, TEPMIHHM peani3alii ColllaIbHUX MpoOJieM 1 Mpoueayp iX y3roJKeHHS Ha PiBHI
MEBHUX COLIANBHUX IPYII, JiT, JepXkKaBH, CyCHIbCTBA.

HepxaBa, mo (QyHKIIOHye B MOAIOHMX KOHLENTYaJbHUX paMKax, CTBOPIOE YMOBH
(Hacammepes, NOJITUKO-MHCTUTYIIOHATBHOTO XapakTepy) Ul MPOorpecy KpaiH, a CyCHUIbCTBO 31
CBOro OOKY Ma€ B CBOEMY PO3IOPAIKEHHI OPIEHTUPH, CTUMYJIH 1 PECYpPCH ISl PO3BUTKY B LIbLOMY
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HanpsMi. [lapaaurma Ge3nexn KOHIEHTPY€ETHCS HABKOJIO MPUHLUIIB ITPO30POCTi CYCIiIbCTBA, HOTO
IUTIOpaIi3My 1 KOHKYPEHTHOCTI, JEMOKPAaTHYHHUX METOMIB PO3B'SI3aHHS COIIABbHUX MPOOJIeM
(TmeperoBopHUii MPOIEC, MOTOMKYBAIbHI MPOLEAYPH, EKOHOMIUHI Ba)elli TOIIO0), 3aXHCTy IMpaB i
cBOOO/ TPOMAISH.

[Tpobnemu epeKTUBHOCTI Ta SIKOCTI IHCTUTYHIHHOTO 3a0e3MEeUeHHS IOPHINYHOI OE3MeKH
JeprKaBH € KIIFOYOBHMHU 3 MTO3MILIN aMiHICTPATUBHOTO 3a0€31eYeHHS FOPUINIHOI OE3MEKH JeprKaBH.

EdexTuBHiCT 3a0€3MeUeHHs IOPUAUYHOI OE3MEeKH JepXKaBH 3aJCKUTh Pa3oM 3 1HIIUMHU
YUHHUKAMU BiJl OPMyBaHHS ONTUMAJIBHOI IMPABOBOI CUCTEMH CYCIILIBCTBA, CTBOPEHHS «IMHHUX)
HOPMATHUBHHUX aKTiB, TOOTO HOPMAaTHUBHHX AaKTiB, IO JOCSTAIOThH LIJICH MPaBOBOIO PEryJIOBAHHS,
BCTAHOBJICHHSI PEXHUMY O€3yMOBHOI'O BHUKOHAHHS 3aKOHIB 1 MIATPUMKH HPABOMOPSIKY B KpaiHi.
3aKOHHICTH SK COIIANIbHY IIHHICTH HEOOX1THO OXOPOHSTH, 3a0€31euyr0un JOTPUMAHHS, HAIPUKIIA],
TaKUX yMOB, SIK TIOBHOTa KOHCTUTYLIHHOTO 3aKOHOJIABUOTO BPETYNIOBAaHHS CyCHUIBHUX BiJHOCHH,
CTaOUIbHICTh OCHOBHHMX IIPaBOBUX HOPM Ta IHCTHTYTIB, [I€BICTh TPAaBOBHX TapaHTiH,
BI/IMOBIIAJIbHICTH 3a TOPYIICHHSI BUMOT 3aKOHY.

Jlimepamypa:
1. ABep’snoB B. b. 3miHa JOMiHAHT y JOKTPUHAILHOMY TIIyMaueHHI peMeTa aJMiHICTPaTHBHOTO
npaBa // [IpaBoBa nepxkasa. — 2005. — Bun. 16. — C. 321.
2. Ilnaxorarok H. M. AnmiHicTpaTBHE NPaBo 1 yIpaBIiHChKa CTa0LIbHICTD: BUKIMKH Cy9acHOCTI //
KOpuanuna Ykpaina. — 2022. — Ne 10. — C. 51.
3. LlierkoB B. B. IlyOmiyHe ympaBimiHHS B yMOBaX BHUKJIHKIB IMPaBOBIH CHUCTEMi: TEOPETHKO-
npaBoBuii anamni3 // Jlepkasa i mpaBo. — 1999. — Ne 54. — C. 139.

I'puwyx bozoan Bikmopoeuu,

Txauyx Bimanin Onekcanoposuy

3000y6aui 8uWOi 0c8iMu nepuLo2o(bakaiaspcbKo2o) pieHs
Binnuywvxuii mopeosenvno-exonomiunuu incmumym JTEY

Haykoesuii kepienuk: Xom’auenxo C. I.

KaHouoam 1opuouyHUx Hayx, 0oyeHm

Binnuyvkuti mopzosenvrno-exonomiunuti incmumym /J[TEY
M. Binnuysa, Yxpaina

ITPABOBE PEI'YJIIOBAHHA
MUTHOI'O KOHTPOJIIO B YMOBAX BOEHHOT'O CTAHY

MuTHHI KOHTPOJb Ma€ BHpIIIATbHE 3HAYCHHS U €KOHOMIKH YKpaiHH, OCKUIBKH BHKOHYE
KIII0YOBI (picKasibHY Ta 3aXUCHY (QYHKIII1. BiH € HEeBIJIIJILHOIO CKJIAJI0BOIO AEPIKaBHOTO (hJiIHAHCOBOTO
KOHTPOJIIO Ta 1HCTPYMEHTOM 3a0e3NeyeHHs] €KOHOMIYHOi Oe3neku Kpainu. BignosimHo no cr. 4
MuTHOTO KOJIeKCY YKpaiHM MUTHHMIA KOHTPOJb - CYKYIHICTh 3aXO0/iB, 110 3/IHCHIOIOTHCS 3 METOIO
3a0e3neueHHs noAepkKaHHs HOpM 1iboro Kozekcy, 3ak0oHIB Ta 1HIIUX HOPMAaTUBHO-TIPABOBUX aKTIB 3
MUTaHb MUTHOI CIIpaBH, MI>KHAPOJIHUX JIOTOBOPIB YKpPaiHH, YKJIAJEHUX y BCTAHOBJIEHOMY 3aKOHOM
nopsiky. [IpaBoBe peryitoBaHHS MHUTHOTO KOHTPOJIIO € HEOOXIJHOK YMOBOIO UIS €(pEeKTHBHOI
iHTerpauii YkpaiHu 10 cBITOBOi €KOHOMIYHOI CUCTEMH Ta AOTPUMaHHS MIKHAPOJHUX CTAHIAPTIB y
chepi MuTHOi cmpaBu. Pa3oM 13 THM, IpaBOBE pEryJIIOBAHHS MHUTHOTO KOHTPOJI B YMOBax
noBHoMmacmTabHOi arpecii Pociiicekoi ®expepauii npotu VYkpaiHu HaOyno SKICHO HOBOTO,
CTPaTEriyuHoro BHUMIpPY, TPaHCHOPMYIOUHCH 13 TpaJAULINHOT (iCKaTbHO-PETYIATUBHOI (QYHKIIT B
KPUTUYHHIA IHCTPYMEHT rapaHTYBaHHs HalllOHAJIBHOI Oe3MeKH, 3a0e3eueHHs! BIiiCbKOBOT JIOTICTUKU
Ta MIATPUMKH MaKPOSKOHOMIYHOI CTIMKOCTI JIep>KaBu. Y IIbOMY MPOIIEC] IIEHTPATBLHE MICIIE MTOCITAE
3a0e3neueHHs] KOHTPIUBEPCIHOI Ta 6e3MeKOBOi CKIIaA0BOI, 110 Mae 0e3MocepeIHIO0 KOPEsLio 13
3aXMCTOM JIEP)KaBHOTO CYBEpEHITETy Ta OOOpOHO3MATHICTIO KpaiHH. MHUTHUI KOHTpOIb €
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MIEPBUHHUM IPAaBOBUM Oap'epoM Ha HUIAXY HE3aKOHHOTO TEpEeMIllleHHs 4epe3 MUTHHUH KOpIOH
VYkpaiaun 30poi, OoempumaciB, BHOYXOBHX pPEUOBHH, TOBAapiB IOJBIMHOTO Ta BIHCHKOBOTO
MIPU3HAYCHHS, a TAaKOXK 1HIIMX MaTepiaibHUX 3ac00iB, 110 MOTEHIIIHO MOXXYTh OyTH BUKOPHUCTaHI
cyO'ekTamu, sIKi 3arpOXKYIOTh HaI[lOHAJIBHIN Oe3merr.

IMnnemeHTaniss pexuMy BOEHHOTO CTaHy 3yMOBHJIA HEOOXITHICTh OINEpaTHBHOI aJanTaiii
IIPAaBOBOTO PETYIIOBaHHS AJIs 3a0€311e4EeHHS IPIOPUTETHOTO Ta IPUCKOPEHOI0 MPOIYCKY BIHCHKOBOI
JIOMIOMOT Y, CHIEI1aJIbHOI TEXHIKH Ta TYMaHITapHUX BAaHTAXIB, 110 KPUTHYHO BaXKJIMBO JUIS I ITPUMKHU
KUTTEAISIBHOCTI 30poitHux Cuin YKpaiHu Ta 3aI0BOJICHHS IMOTPed MUBUIBHOTO HaceneHHs. Tak, 5
kBiTHA 2022 p. HaOpaB unHHOCTI 3akoH Ykpainu «lIpo BHecenHs 3miH 10 IlogaTkoBOro Kogekcy
VYkpaiHu Ta 1HIINX 3aKOHOJABYMX aKTIB YKpPaiHU LIOJ0 BAOCKOHAJIEHHS 3aKOHOAABCTBA HA IEPioJ
nii BoeHHOro cTaHy» Bing 24 Oepesns 2022 poky, SIKMH 3alpoBaAMB HHU3KY 3BUIBHEHB BiJl
OIIOJIaTKYBAaHHS TOBapiB, 1110 BBO3STHCSA HA TEPUTOPIIO YKpaiHU, 1 IEBHUM YMHOM CIPOILYE MUTHE
o opMIICHHSI.

Oxkpim Toro, moctaHoBoro Kabinery MinictpiB Ykpainu Bim 5 BepecHs 2023 p. Ne 953
3arBepkeHo «llopsaok mporycky Ta 00Ky TyMaHITapHOI JOIOMOTH B YMOBaX BOEHHOTO CTaHY.
Hanuii [Topsaok BUKOHYE KIIOYOBY (DYHKIIIO 3a0€3MEeUeHHs MPO30POCTI Ta MiJA3BITHOCTI, IO Ma€
CTpaTeriuyHe AaHTUKOPYIIiifHEe 3HAYeHHS Ta CIyrye MEXaHi3MOM 3amoOiraHHs HEUIJIbOBOMY
BUKOPHUCTAHHIO a00 KOMepIliani3allii T'yMaHITapHUX TOBapiB, OCKUIbKH, HE3BAKAIOUU Ha CIIPOILIEHHS
MUTHHX TIPOLIEAYP, BiH BCTAHOBIIIOE MEXaHI3MU Bepu(iKaiii KiHIIEBOTO PO3MOALTY JOIMTOMOTH Yepes
00O0B'I3KOBY CHCTeMY OOJIKY Ta MOJAaHHS 3BITIB BICHKOBHUMHM aJMIHICTpalliiMU Ta KiHIEBUMHU
OTpUMYyBauaMH, IIATBEP/UKYIOYH IIJIbOBE BHUKOPUCTAHHS pECypciB 1 JAOBipYy JepXkKaBH [0
BOJIOHTEpChbKOro pyxy. Takum umHOM, mpaBoBa yHidikamis, peanizoBaHa 1M llopsakom,
rapMOHI3y€ BUMOTH IMPUKOPJIOHHOTO, MUTHOTO, CAHITAPHOTO Ta iHIIWX BHJIB KOHTPOJIO B €IUHY,
HIBUJIKOAIIOUY, aj€ KOHTPOJIbOBaHY Hpolenypy, 3a0e3leuyroud IpaBOBY BU3HAYEHICTh MJIS
MDKHApPOJHHUX JOHOPIB, JIOTICTUYHHMX OIEpaTopiB Ta KIHIEBUX OTPUMYBayiB, 1 BHCTYIA€
THCTPYMEHTOM JIep>KaBHOT MOJIITUKH 7S cTab1Ii3a1lii r'yMaHiTapHOT CUTYallii Ta 3MIIHEHHS CTIHKOCT1
THITYy B TIepioa BificbkoBUX aiid. BapTo Bimznaunty, mo [loctanoBa KMV Bix 18 uepBus 2025 p. Ne
703 «Jleski MUTaHHA MUIBIOBOTO ONOATKYBAaHHS, IEKIapyBaHHS Ta MUTHOIO O()OPMIIEHHS OKPEMHX
TOBapiB» B YKpaiHi» BHecClIa 3MiHH /0 3aKOHOIABCTBA, II0 PETYJIOBAIO OCOOIMBOCTI MHUTHOTO
KOHTPOJIIO Ta O(OPMIJIEHHS TOBapiB y Iepioj] BOEHHOro cTaHy. lle mpu3Beno 1o ckacyBaHHs
OUTBIIOCTI CHPOIIEHHX Ta EKCTPEHHUX MPOLENYp, 3alpOBaPKEHUX IICIsS IOBHOMACIITAOHOTO
BTOPTHEHHS, Ta PaKTUYHOTO MOBEPHEHHS J10 CTAHAAPTHUX HOPM MUTHOTO KOJIEKCY Ta MIXXHAPOTHUX
npakTuK. He3Baxkaroun Ha 3arajibHy CKacyBaJlbHY TEHJCHIIIIO, FOPHINYHA MOXKIIUBICTh 30€peKEeHHS
OKpEeMHUX BHMHATKIB Ta TUMYACOBHX PEKHUMIB, II0 CTOCYIOTHCS KPUTHUHO BAXIJIMBHUX CEKTOPIB abo
noTped 000pOHH, 3ATUIIAETHCS aAKTYaTBHOIO 1 PETYIIOETHCS CIIeiaIbHUMU TTocTaHoBamMu KabiHeTy
MinictpiB Ykpainu. BakiuBo miIKpeciauTd, 10 3BUIBHEHHS BiJl OMOAATKYBaHHS MOJATKOM Ha
nonany Bapticte ([1[IB), a Takox, y mMeBHUX BUMAIKaX, BiJl CIUIaTH MUTA, JJIA TyMaHITapHOL
JIONIOMOTH Ta BU3HAYEHOTO MEpEeNiKy COLIANbHO 3HAYYIIMX/KPUTUYHUX TOBApiB NPU IXHBOMY
BBE3€HHI HA MUTHY TEPUTOPII0 YKpaiHU 30epirae CBOIO YMHHICTh Ta 3A1MCHIOETHCS Y BIAMOBIAHOCTI
10 nocTiitHo nitounx HopM [lonaTkoBoro Ta MUTHOTO KOZIEKCiB YKpaiHH.

Hatomictb, ¢ickanbHa (QyHKIISI MUTHOTO KOHTPOJIO 30€pirae CBOE€ MPIOPUTETHE 3HAUYEHHS,
OCKUTBKU HAIXO/KEHHS MUTHHUX IJIATEXKIB € OJTHUM 13 KJIFOUOBHX JpKepel (iHaHCYBaHHS 0O00POHHOTO
OIO/KETy Ta COLlalIbHUX 3000B'A3aHb JE€p’KaBH, 110 BUMAra€ IMOCHWJIEHOTO ayAMTY Ta HpPOTUAL
KOHTpaOaHAl AMs 3amo0iraHHs TiHi3alil 30BHINTHBOCKOHOMIYHOI IiSUTBHOCTI. 3HAYeHHS MUTHOTO
KOHTPOJTIO TaKOXX TOJISITa€ y WOTO pOJIi SK PEeryisaropa KPUTHUYHOTO IMIIOPTY, ZI€ 3aCTOCYBAaHHS
TUMYACOBUX IMIBIOBUX DPEXUMIB (HAmpuKiIal, A MajlbHOTO, €HEPreTUYHOro OOJIaJJHAHHA Ta
MEIMYHUX 3aco0iB) 3abe3neuye Oe3nepeOiiHICTh MOCTauyaHHS KPUTHUHO BAaXKIMBUX PECYPCIB B
yMOBaxX MOPYIIEHHS TPaJUIIHUX JOTICTUYHUX JIAHLIOTIB Ta 3pOCTAHHS HABAaHTAXXEHHS Ha 3aXiJHi
MIPUKOPIOHHI IEPEXO/IH.

OTxe, B yMOBaX BO€HHOTO CTaHy MHUTHHUH KOHTPOJb € HOPMATHUBHO 3aKpilJICHOIO Ta
IHTErpOBaHOI0 MyOIIYHO-NPABOBOIO (PYHKIIIE€I0 JEp’KaBH, siKa, OyIydd HEBIJ'€MHHM €JIEMEHTOM
3arajibHOHAIIOHAIBHOI CUCTEMHU 000pOHHU Ta 3a0e3MeUeHHs MMPaBONOPSAKY, ONTUMIZYe OanaHc Mik
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npiopUTEeTaMHU HALIOHAJIBHOI Oe3MeKH, OMNepaTHBHOI JIOTICTUKM Ta (iCKaIbHO-€KOHOMIYHO]

ctabimi3ariii, 3riIHO 3 BUMOTaMH YHHHOTO 3aKOHOJABCTBA Ta MI)KHAPOIHHUX JOTOBOPIB YKpaiHHU.
Jimepamypa:

1. MutHu#t konekc Ykpainu: 3akon Ykpainu Big 13.03.2012 No 4495-VI. Bimomocti BepxoBHoi

Pamu Vkpaiau. 2012. No 44-45, 46-47. Ct. 552.

3azopooniit /Imumpo Izoposuu,
acnipanm Mixcpezionanvroi Akademii ynpasuinHs nepcoHaiom
M. Kuis., Ykpaina

®IHAHCOBO-TIPABOBI MEXAHI3MHU 3ABE3IIEYEHHSI EKOHOMIYHOI BE3IIEKH
JAEPKABH B YMOBAX KPU3U

ExonomiuHa Oe3mneka € OJHI€I0 3 KIFOYOBUX CKIIAJOBUX HAIIOHAJIBHOI OE3IMEKH Jep KaBH,
aJKe came BiJI Hel 3aJIe)KHUTh CTa0UIbHICTh (DIHAHCOBOI CHCTEMHU, 3/1aTHICTh JCpKaBU 3a0e3MeTyBaTH
collianbpHl TapaHTii, MIATPUMYBAaTH PO3BUTOK Oi3Hecy Ta €(dEeKTHBHO pearyBaTh Ha BHYTPIIIHI U
30BHIIIHI BUKJIMKHA. Y Cy4aCHHX YMOBax TIJI00aibHOI HEcTaOUIbHOCTI, KOJIM CBITOBA €KOHOMIiKa
CTHKAETHCS 3 KPU3aMU PI3HOTO MOXOKEHHS — BiJl (PIHAHCOBUX 1 €HEPreTUYHUX /10 BOEHHHX Ta
MOJIITHYHUX, — IMUTAHHS 3aXUCTY EKOHOMIYHOI CHCTEMU HaOyBae 0COOIMBOT aKTYaIbHOCTI.

VY 1eit nepio] BaXXJIMBY POJb BiAIrparoTh piHAHCOBO-MPABOBI MEXaHI3MH, aJKE€ came 4epes
HUX JIepKaBa pealli3ye CBOK CEKOHOMIUHY IMOJTHKY, 3a0e3redye 30aaHCOBaHICTh OFOJIKETY,
PETYIIOE TPOLIOBUIT 00Ir, KOHTPOIIOE (DIHAHCOBI MOTOKH Ta BCTAHOBIIIOE MPaBUJIa BUKOPUCTAHHSA
nepxaBHUX pecypciB. Ilo cyri, (hiHaHCOBO-IPaBOBI MEXaHI3MH — II€ MPABOBI IHCTPYMEHTH, SKi
JI03BOJISIIOTH JIEpKaBl JIIATH CUCTEMHO, 3a0e3ledyroun He juine (iHaHCOBY CTaOUIbHICTh, ane i
MIPO30PICTh, MIA3BITHICTH Ta Mepe0adyBaHICTh EKOHOMIYHHX MPOLECIB.

B ymoBax kpu3u came e(ekTuBHE NO€AHAHHS (PIHAHCOBUX 1 MPABOBUX I1HCTPYMEHTIB
JI03BOJISIE 3a1100iraTh 1ecTadinizanmii, SMEeHITYBaTH PU3HUKH JIJIs1 OFO/KETY, CTUMYJIIOBATH €eKOHOMIUHY
aKTUBHICTh Ta MIATPUMYBATH CTpareriuni ramysi. [[ns Ykpainu e muTaHHs ocOOJIMBO BaXKIIUBE,
aJ/pKe Jep)kaBa OJHOYACHO MPOXOIUTH eTan TIMOOKHX peopM, BiJHOBIIOE E€KOHOMIKY MiCHIS
BOEHHUX BTPAT 1 CTHKA€ETHCS 3 MOCTIHHMMHU BUKIMKAaMM Ha (piHAHCOBUX PUHKAX. Y TaKMX yMOBax
poJib (iHAHCOBOIO MpaBa MOJISATae He JIMIIE y CTBOPEHHI 3aKOHO/aBuoi 0a3u, ane i y popmyBaHHI
e(pEeKTUBHUX NMPAKTUUYHUX MEXaHI3MIB yIpaBiiHHA (IHAHCOBUMHU PU3HKAMHU.

Came TomMy mociikeHHs (DIHAHCOBO-TIPABOBUX MEXaHI3MIB 3a0€3MeUYeHHs] €KOHOMIYHOI
0e3neKu JiepKaBU B YMOBAX KPU3M € HAA3BHYANHO akTyalbHUM. BOHO 7103BOIISIE 3pO3yMITH, SIKUM
YIHOM JIep:KaBa MOKE Yepe3 MPaBOBl IHCTPYMEHTH 3a0€e3MeYnTH (P1IHaHCOBY CTAOIbHICTh, 3MILIHUTH
JIOBIpY J1O €KOHOMIYHOI HOJITHKH Ta CTBOPUTH YMOBHU JUIS CTalOro PO3BUTKY HAaBiTh Yy MepioJ
TTTMOOKUX KPU30BUX STBUIIL.

KnrouoBi cioBa: ekoHOMiuHa Oe3neka, (hiHaHCOBO-IIPaBOBI MEXaHI3MH, JeprkaBa, piHaHCOBa
CTaOUIBHICTh, KPU3a, IPABOBE PETYJIIOBAHHS, OIO/KETHA MOJITHKA, (iHAHCOBA CHCTEMa, JIepKaBHE
yIIpaBIIiHHS, EKOHOMIYHA CTIHKICTb.

[TocranoBka mnpobnemu: CyyacHMM CBIT mepedyBae y CTaHl IMOCTIMHMX EKOHOMIYHHMX
KOJIMBaHb, iHAHCOBUX TypOYJICHIIiH 1 KPU30BUX SBUIIL, 110 BUHUKAIOTH M1 BIUIMBOM SIK INT00aTbHUX,
TaK 1 BHYTPIIIHIX YMHHHUKIB, CEpe/l SKUX KIOYOBUMHU BUCTYIAIOTh 30pOiHI KOH(IIKTH, €HEpreTUYHI
Ta IHQIAMIMHI KpU3M, MOPYIIEHHS JAHLIOTIB IOCTaYaHHS, HECTaOlIbHICTh BAJTIOTHUX PHUHKIB,
3HMKEHHS 1HBECTUIIINHOT aKTUBHOCTI, @ TAK0X MOCUJICHHS 30BHIIIHBOIOIITHYHOTO TUCKY. Y TaKHX
yMoOBax 3a0e3NeueHHs] €KOHOMIYHOi Oe3MeKH JepKaBH CTa€ HE JUIIEe MUTaHHAM (iHAHCOBOI
CTIMKOCTI, a # YHMHHMKOM BIDKMBAHHS HAIlIOHAJILHOI €KOHOMIKHM SK CHCTEMH, 3JaTHOI JI0
caMOperyJsuii, BITHOBIEHHS Ta pO3BUTKY. I[Ipore edexTHBHE (YHKIIIOHYBaHHS MEXaHI3MiB
€KOHOMIYHO1 O€3MeKH € HEMOXJIMBUM 0€3 HaJIeKHOTO (hIHAHCOBO-TIPABOBOTO 3a0€3MedYeHHSs, SKE
BUCTYIIA€ 1HCTPYMEHTOM (DOpMyBaHHS, PEryNIOBaHHS 1 3aXMCTy (DIHAHCOBHMX BIIHOCHH y MeEXax
JepIKaBH.
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CytHicTh mpoOJieMH MOJATaE B TOMY, IO B yMOBaxX KpH3U TPaIuLiifHI IHCTPYMEHTH
Jep>kaBHOTO (hIHAHCOBOTO YIIPaBJIiHHS — IOJAaTKOBA CUCTEMA, OIO/KETHE TIJIaHyBaHHS, MOHETapHA
MOJIITHKA, JAep)KaBHUHM (DIHAHCOBUH KOHTPOJb — YaCTO BHUSBIAIOTHCS HEJOCTATHBO THYYKHMHU Ta
e(DeKTUBHUMH JJIsi OINEPaTUBHOTO pearyBaHHS Ha HOBI BUKIWKH. HasBHI (hiHaHCOBO-IPaBOBI
MeXaH13MH 3/1e01IbII0T0 po3podIieHi Uit GyHKIIOHYBAaHHS B YMOBAX CTa0iIbHOI €KOHOMIKH, TOJI SIK
KpHU30BI MPOIECH MOTPEOYIOTh MIBUIKOTO NMPHHHATTS pillleHb, OCOOJMBHX MPABOBUX PEXKHUMIB 1
MOCHJICHOT KOOpAMHALIi MK (iHAHCOBUMHM, NPABOBHUMH Ta aJAMIHICTPATUBHUMHU IHCTHTYILISMHU.
[Ipobnema mosnsirae HE JIMIIE Yy HASBHOCTI KPU30BUX SBHI, a ¥ y BIJICYTHOCTI IIJIICHOT MOAEI
MIPaBOBOTO PETYJIOBaHHS, sika O 3a0e3nedyBana CUCTEMHE pearyBaHHS JAep)kaBU Ha (hiHAHCOBO-
€KOHOMIYHI 3arpo3u, JI03BOJIsJIa MOOUTI3yBaTH pecypcH Ta IMIATPUMYBATH JKUTTE3/IaTHICThH
(inaHCOBOI CUCTEMH HaBITh 32 YMOB IITMOOKOI AecTadimizarii.

Oco0smBO TOCTPO i€ NMUTAHHS MOCTa€ Uil YKpaiHW, siIka B OCTaHHI POKM ONMHUIACH Y
HQ/I3BUYAHO CKJIAHHUX COILIaJbHO-CKOHOMIYHMX YMOBAX, CIHPUYMHEHUX MOBHOMACHITaOHOIO
BIMfHOIO, PI3KUM CKOPOYEHHSIM EKCIOPTY, 3pOCTaHHSAM JaedinuTy OOKETy Ta 3HAYHUM
HaBaHTAXEHHAM Ha couianbHy cdepy. Cuctema aepkaBHUX (iHAHCIB mepeOyBae MiJl MOTYKHUM
TUCKOM, IO MOTpedye HE MPOCTO ONEPaTHMBHUX pPIlllEHb, a CTPYKTYPHHUX 3MIH y MeXaHi3Max
¢dinaHcoBo-nIpaBoBOro peryntoBaHHs. HemocraTHs edeKkTUBHICTH (HiHAHCOBOTO  KOHTPOIIIO,
(dbparMeHTapHICTh 3aKOHOJABYOi 0a3u, MOBUIBHICTH MPABOBHUX MPOLEAYpP 1 HEPIBHOMIPHICTH
PO3MOILTY PECYpPCiB CTBOPIOIOTH JOJATKOBI PU3HKH JIJISI CKOHOMIYHOI O€3IEKU JCPKaBH.

TakuM 4YMHOM, TOCTa€ HEOOXIAHICTH y TJIMOOKOMY HAayKOBOMY OCMHCIIEHHI HpoOJieMu
BJIOCKOHAJICHHS () IHAHCOBO-TPABOBUX MEXaHI3MIB 3a0€3IeUCHHSI €KOHOMIYHOT O€3IeKH JIepiKaBu B
YMOBaxX KpHU3H, 110 BKJIIOYAE SK aHai3 ICHYIOUMX IIPAaBOBUX IHCTPYMEHTIB, TaK 1 BU3HAYCHHS HOBUX
MIIXOMIB JIO PEryimioBaHHs (IHAHCOBHX BIJHOCHH Yy KPU30BUX CHUTyamisX. JOCIiTKCHHS i€l
pobOJIeMH J103BOJISIE 3’ SICYBATH, SIKUM YHHOM (PIHAHCOBE MPABO MOXKE CTAaTH HE JIUILE PETYIATOPOM
CTaOUIBHOCTI, aJie i aKTUBHUM IHCTPYMEHTOM aHTHUKPHU30BOTO YIPABIiHHS, 3/1aTHUM 3a0€3MEeYUTH
e(pEeKTHUBHY B3a€EMOJII0 MK E€KOHOMIYHUMM IIpOLleCaMd Ta JAEP>KaBHOIO IOJITUKOI 3 METO0
30epeKEeHHsI EKOHOMIYHOI He3aIeKHOCTI Ta (JiHAaHCOBOI CAaMOJIOCTaTHOCTI I€PIKaBH.

AHai3 ocTaHHIX JIOCHIKEeHb 1 MyOmikaliid: ¥ HayKOBOMY TUCKYpcCi MpoOieMaTruka
(biHAHCOBO-TIPAaBOBUX MEXaHI3MiB 3a0e3Me4YeHHs] EKOHOMIYHOi Oe3lekn B yMOBaxX KpH3U
PO3BHUBAETHCS Yy KUIBKOX B3a€MOIIOB’A3aHUX HampsiMax, J€ EKOHOMICTH 30CEepeKYIOThCS Ha
¢bickanbHI Ta MOHETapHIN cTabimizamii, mpaBo3HABII — Ha IHCTUTYLIHHO-TIPAaBOBOMY JIH3aiiHi Ta
SKOCT1 peryJIfoBaHHs, a MUKIUCIUIUIIHAPHI Mpalli NPOIOHYIOTh KOMIUIEKCHI MOJIENI CTIMKOCTI, 1 B
LIJIOMY OTIJISi JITEpaTypu MoKa3ye, 1o MbkHapoaHi opranizauii (MB®, CsitoBuii 6ank, OECP,
€11b) HampaitoBaiu 3HAYHUNA MacHB PEKOMEHJAIM I110JI0 AaHTUKPHU30BOI OIOJKETHOI MOJITHKH,
apxiTeKTypu (DIHAHCOBOrO HarjsAy, YIpaBIiHHS JAepKaBHUM OOpPromM 1 mpo30pocTi MyONIdYHUX
¢iHaHCIB, BOJHOYAC HAIlIOHAIbHI IOCIIKEHHS — MepeayciM yKpaiHChKi — PO3BUBAIOTH 11 MiJX0U
3 ypaxyBaHHSM OCOOJIMBOCTEHN BIMHM, BUCOKOI 1HQIIALINHOT BOIATUILHOCTI, JeQIIUTY OIOJKETY Ta
noTpeOu y HIBUJIKHMX MPABOBUX PEXHMAX pearyBaHHs; cydacHi myOmikaiii 3 (iHaHCOBOro mIpaBa
CHUCTEMATU3YIOTh 1HCTPYMEHTH (iCKabHOI cTabumi3alii uyepe3 MOAATKOBI MUIbIH, BIICTPOUYKH,
pecTpykTypu3alii 3000B’43aHb, creuiadbHl (OHIM Ta LUIBOBI NPOrpaMy MIATPUMKH KPUTHUHHUX
CEKTOpIB, MIJKPECITIOI0UH, 10 €PEKTUBHICTh TAKMX 1HCTPYMEHTIB 3aJIeKUTh BiJ SKOCTI IPaBOBOI
(dopMH, YITKOCTI J1€JeroBaHUX MOBHOBA)XEHBb 1 MPOLEAYPHOTO KOHTPOJIIO, TOAl SIK €KOHOMIYHi
poOOTH aKIEHTYIOTh Ha KOHTPIMKIIYHOCTI, CEPEIHbOCTPOKOBOMY OIO/KETYBaHHI, IpaBHJIaX
BUJATKIB 1 OOPrOBUX «SIKOPSIX»; CYTTEBA YacTHUHA JITEPATypH PO3IIISAJAE MOHETapHY CKIIAJOBY
0e3NeKn — HEe3aJIeXKHICTh LEHTPAJbHOro 0aHKy, TapreTyBaHHS 1HQUIALII, MEXaHI3MU BaJIIOTHOT
crabinizanii, MaKpOIpyAeHLiHHI IHCTPYMEHTH Ta KOOpJIMHAIII0 (PiCKaIBHOI 1 TPOIIOBO-KPEAUTHOI
MOJIITUKM, a TPaBOBl JOCHI[DKEHHS JIOMOBHIOIOTh 1€ aHali30M HOPMAaTUBHUX PEXHMIB
HA/I3BUYAHOTO PEryJIOBaHHS, MPOLEAYp NPUHHATTA pIlIeHb y CTUCIMHA CTPOK, CTaHIApTIB
MI3BITHOCTI Ta CYAOBOIO KOHTPOJIIO, BKJIIOYHO 3 aHTHKOPYMUIIMHUMHU 3ar001KHUKAMU; OKpEeMHUN
IUIACT Tpalb MPHUCBSIYEHUH IHCTUTYLIAM MyOIiyHOro (hiHAHCOBOTO KOHTPOJIO, ayAuTy Ta
(1HaHCOBOTO MOHITOPUHTY, 1€ JOBOJUTHCSA, IO MPO30PICTh, BIAKPUTI JaHl ¥ uudposi
iHpacTpykTypu (e-0ro/KeT, e-ayJquT, €JIeKTPOHHI 3aKyIiBii) € He JHIIe AHTHUKOPYHIIHHMUMU
IHCTpYMEHTaMH, a ¥ «aMOpTU3aTOpaMu KPHU3W», OCKUIBKHA CKOPOYYIOTh TpaH3aKIiHHI BUTpATH,
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3HWXKYIOTh PHU3UKH HEIIJIbOBOIO BUKOPUCTAHHS KOWITIB 1 MPUIIBUALIYIOTH MEPEPO3NOALT PECypCiB;
y cdepi O0pProBoi MOMITHKHA CydacHI JOCTIPKEHHsS] BKa3YIOTh Ha BaXKJIMBICTh THYYKHX MPABOBHUX
MEXaHI3MIB YIPAaBJIiHHS JAEpPKaBHUM OOproM, BKIIOYHO 3 BHUITYCKAaMH 1HCTPYMEHTIB 13 3MIHHUM
KYIIOHOM, «state-contingent» ymMoBamH, KOJEKTMBHHUMH [iSIMH KPEIUTOPIB 1 Y3TO/KEHICTIO 3
MDKHAPOJHUMH 1HILIaTUBAMH I ITPUMKH, TOJII IK pOOOTH 3 (PIHAHCOBOI IHTErpaIlii HaroJoUyIOTh Ha
3HAQYE€HHI CYMICHOCTI HaIllOHaJIbHOTO (hiHaHCOBOro mpama 3 mpaBoM €C y 4YacTWHI Aep)KaBHOI
JONIOMOTH, Harisay 3a puHkamu kamitany, AML/CFT Ta caHKIiifHOT MOJITHKH; MOMITHO 3pocia
yBara Ji0 MpaBOBOI'O PEXUMY MICISIKPU30BOIO BITHOBJIEHHS, /1€ aHANI3YIOThCS MOJENI I[LILOBOIO
(doHIy BITHOBIEHHS, TPACTOBI MEXaHI3MH, TapaHTIHI I1HCTPYMEHTH, JAEp>KaBHO-TIPUBATHE
MMapTHEPCTBO Ta CTpaxyBaHHS BOEHHMX pPH3UKIB, a TaKOX O pOJI MicleBux ¢iHAHCIB 1
MDKOFOPKETHUX BITHOCHH Yy MIATPUMAaHHI 0a30BUX MYyOJIYHUX MOCTYT, IO B CYKYITHOCTI Gopmye
OaratopiBHEBHI KOHTYp O€3IeKH; MpHU IIbOMY B JITEPaTypl MPOCTEKYIOTHCSA MPOTATMHHU: Opakye
IHTETpOBaHOI METOAMKH OI[IHIOBAaHHS came (hiHAHCOBO-NIPABOBOi €(EKTUBHOCTI AHTHKPU30BUX
3aX0iB (TOOTO HE JIMIIIE EKOHOMIYHOTO PE3yJbTaTy, a i AKOCTI MPABOBUX MPOLEAYP 1 JOTPUMAHHSI
NPUHIUIIB  MPONOPLIMHHOCTI, MPaBOBOi  BWU3HAYEHOCTI, HEAMCKPUMIHALIi), HEIOCTaTHBHO
(dhopmaitizoBaHi IHAMKATOPH «IIPABOBOI CTIHKOCTI» 00 PKETHOTO MPOIIECy, C1ab0 OMrcaHi MeXaHi3MH
orepatuBHOI KoopAMHalii MK MiH(piHOM, HEHTpaIbHUM OaHKOM, PaxyHKOBOIO IHCTHTYIII€IO Ta
AHTUKOPYNLIMHUMHU OpraHaMu, a TakKoX HOTpeOye MOAAIBILIOrO0 PO3BUTKY MHUTAHHS IMPaBOBOTO
0ajaHCcy MK HIBHIKICTIO aHTHKPU30BUX PIIIEHb 1 TAPAHTIAMU MPO30POCTi Ta MiI3BITHOCTI, MO i
00YMOBIIIO€ HAyKOBY M MPAKTUYHY 3HAYYIIICTh LIbOTO AOCHIKEHHS, CIIPSIMOBAHOI'O HA MO€HAHHS
€KOHOMIYHUX MIXOMAIB 10 cTa0LIi3aIlil 3 YiTKOI MPABOBOIO 1HXKEHEPIEI0 MEXaHI3MIB, SKi JAepKaBa
3aCTOCOBYE JIJIs 30€peKEeHHS Ta BiTHOBJICHHS EKOHOMIYHOI O€3MeKH.

dopmymrOBaHHS IiIeH cTaTTi: MeToro i€l cTaTTi € KOMIUIEKCHE JOCIiKeHHs (hiHAHCOBO-
IIPaBOBUX MEXaH13MiB 3a0€3MCUEHHs] €eKOHOMIYHOI O€3MeKH JepkKaBU B yMOBaX KPU30BHX SIBUIL, 3
ypaxyBaHHJIM Cy4YacCHHUX BHKIHKIB, sSIKi IOCTalOTh Tepen (iHAHCOBOIO CHCTEMOIO YKpaiHHW Ta
r7100aIbHOK0 €KOHOMIKOIO 3arajoM. OCHOBHA yBara 30CepeKy€eThCsl Ha BUSBIEHHI B3a€EMO3B’A3KY
MiX e(eKTHBHICTIO TPABOBOTO PETyYIIIOBaHHs (DiHAHCOBOI chepH, CTAOUIBHICTIO Aep>KaBHUX (iHAHCIB
1 3/IaTHICTIO EKOHOMIKM MPOTUCTOATU JecTalini3yrouuM QaktopamM. Y Tpoueci AOCHiIKEHHS
nepeadavyaeThCs 3AIHCHATH aHaAi3 TCOPETUYHUX OCHOB (DIHAHCOBO-TIPABOBHX MEXaHI3MiB, PO3KPUTH
iXHIO CTPYKTYpPY, (QYHKIIIOHAJIbHI OCOOJMBOCTI Ta BHU3HAYUTU POJb y MIATPUMAHHI €KOHOMIYHOI
CTIMKOCTI JIepKaBH.

TakoX y CTaTTi CTaBUTHCS 3aBJaHHSA BHU3HAYMTH HENOJIKM YMHHUX (DIHAHCOBO-TNPaBOBUX
IHCTPYMEHTIB, SIKI IPOSBISIOTECS B YMOBAaX KPU30BHUX CUTYyalld, Ta OOIPYHTYBAaTH HampsMHU ix
yaockoHasleHHsl. Oco0nuBy yBary NpUAUICHO BUBYEHHIO IOJIATKOBOI, ONOKETHOI Ta I'pOIIOBO-
KPEIMTHOT TOJITUKH K 0a30BUX €JEMEHTIB cuUCTeMH (IHAHCOBOI O€3IMEKH, a TaKOoXK aHali3y
IIPAaBOBUX MEXaHI3MIB J€pKABHOI'O KOHTPOJIIO, (DIHAHCOBOTO MOHITOPUHIY M peryitoBaHHs
(hiHAHCOBOT'O CEKTOPY.

JlocsiTHEHHST TOCTaBJIEHOT METH Iepefdadae BUPILIEHHS HM3KHM KOHKPETHUX 3aBJaHb,
30KpeMa: JTOCHIJUTH CYTHICTh Ta 3MICT MOHSATTA «()IHAHCOBO-NPABOBI MEXaHI3MM 3a0€3MEUYEHHS
eKOHOMIUHOi Oe3MeKku»; MpoaHali3yBaTH NpPaBOBI 3acaau (YHKLIIOHYBAHHSA LHMX MEXaHI3MIB B
VYkpaiHi; BUSBUTH OCHOBHI PHU3MKH Ta BHKJIWKH, IO MMOCTAIOTh Tepea (iHAHCOBOK CHCTEMOIO B
yMOBaxX KpH3H; OL[IHUTU e€(EeKTUBHICTh 3aCTOCYBAaHHS HAasBHUX IIPABOBUX IHCTPYMEHTIB 1 BUBHAUUTH
HampsIMM 1X ONTHUMI3allii 3 ypaxyBaHHSIM MIKHAPOJIHOTO JIOCBIAY.

3aranoM, MeTa CTaTTi MOJIATae y TOMY, II00 Ha OCHOBI HAYKOBOTO aHali3y Ta MOPIBHAIBHO-
MPaBOBHUX IMIAXOJIB PO3KPUTH MOKJIMBOCTI MoOjepHi3auii (iHaHCOBO-NPAaBOBUX MEXAHI3MIB SIK
CHCTEMHOI'0 1HCTPYMEHTY Jep:KaBHOI MOJITHKH, CHPSIMOBaHOI Ha 3a0e3MeYeHHS EKOHOMIYHOT
cTaOlIbHOCTI, MiABMILEHHS (PIHAHCOBOI CTIMKOCTI Ta (OpPMYBaHHS JOBFOCTPOKOBHX YMOB JUIsS
PO3BHUTKY €KOHOMIKH HaBITh y MepioJ] IITMOOKUX KPU30BUX TpaHC(hHOpMaIlii.

BukianeHHss ocHOBHOro marepiany JociipkeHHs:: EdekTuBHICTH €KOHOMIYHOI Oe3nexu
Jep:kaBu  Oe3MOocepeIHbO  3aJISKUTh B SAKOCTI Ta 30amaHcoBaHOCTI (hiHAHCOBO-TIPABOBUX
MeXaHi3MiB, 110 (OPMYIOTh OCHOBY () 1HAHCOBOI MOJIITUKU, PETYIIOIOTh PyX OIO/UKETHUX PECypciB,
BU3HAYalOTh HANpsIMH JIEP>KaBHOTO KOHTPOJIIO Ta CTBOPIOIOTH YMOBH Ul CTaOLIBHOTO PO3BHUTKY
€KOHOMIKM HaBITh Yy MEpioJl KPU30BHUX SIBUII. Y CYYacHMX yMOBaX, KOJM €KOHOMiYHa cHcTeMa
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Vkpainu mnepexuBae OaraTopiBHEBY TpaHc(hopMmallito, MOB’s3aHY 3 BOEHHUMH BHUKJIMKAMH,
MOPYIICHHSIM JIAHITIOTIB TIOCTaYaHHs, 3pOCTaHHAM 1HQIAIIHHOTO THCKY Ta AedinuTomM (GiHaHCOBUX
pecypciB, 0cOoONMMBOrO 3HaueHHs HaOyBae NUTAaHHA MOOYJOBM CTiiiKoi cucTeMH (piHaHCOBO-
IIPaBOBOTO PETYJIIOBaHHsI, 3JaTHOT HE JIMIIE pearyBaTi Ha KpU3H, aje i 3ano6iraTi iXHboMy BIUIMBY
Ha KJIFOYOBI rary3i eKOHOMIKH.

®DiHaHCOBO-TIPABOBI MEXaHI3MH MOYKHA PO3TJIAIATH SIK CYKYITHICTh IHCTPYMEHTIB 1 PaBOBHX
HOpM, III0 BHU3HAYAIOTh MOPSAOK (pOpMyBaHHS, PO3MOALTY W BUKOPUCTaHHA (DIHAHCOBHX PECypCiB
JIEpP’)KaBH 3 METOI 3a0e3MEeUeHHs] MaKpOCKOHOMIYHOI CTaOUIBHOCTI, COIialibHOI pPIBHOBArw Ta
PO3BHUTKY IHCTHTYIIIHOT CHPOMOXHOCTI JEp)KaBHUX OpraHiB. BOHHM OXOIUTIOIOTH TOJATKOBY,
OIOJKETHY, BaIIOTHY, I'POIIOBO-KPEIUTHY Ta KOHTPOJIbHY HOJITHKY, KOKHA 3 SIKHX Ma€ BIJIACHY
CTPYKTYpY Ta (yHKIIOHAJIbHE MPU3HAUCHHSI, ajle BOJHOYAC TICHO OB’ sA3aHa 3 IHIIUMHU €JIEMEHTaMH
¢inancoBoi cuctemu. OCHOBOIO NPABOBOT'O PErYIIOBAHHS LIUX MPOLECIB BUCTYNA0Th KoHCTUTYLIS
VYxpainu, bromxernuit kogekc, [logaTkoBuii koekc, 3aKOHU PO (HiHAHCOBUIM KOHTPOIIb, 0aHKIBCHKY
JUSTIBHICTD, JCp)KaBHUKM OOpr Ta iHINI HOPMATUBHO-TIPABOBI aKTH, SKI 3aKPIIUIIOIOTh MPUHIIUITH
e(eKTUBHOCTI, MPO30POCTi, 3aKOHHOCTI i ()iIHAHCOBOI JUCIHUILTIHH.

B ymoBax kpu3u iHaHCOBO-IIPABOBI MEXaHI3MH BiAITPalOTh MOJIBIHHY POJIb: 3 OJJHOTO OOKY,
BOHM 3a0€3MeuyloTh NMPAaBOBHH MOPAIOK (YHKLIOHYBAaHHS (piHAHCOBOI CHCTEMH, a 3 IHIIOTO —
CTBOPIOIOTh MOXKJIMBOCTI JJISl aJlanTalii eKOHOMIKM 10 HecTaHAapTHuX cuTyariil. Came npaBoBi
IHCTpYMEHTH JO3BOJISIIOTH  ypsiIy ONEpPAaTHBHO 3alpOBA/KYBAaTH IIOJATKOBI IOCIAOJICHHS,
pecTpyKTypu3yBaTu OOprosi 3000B’s3aHHS, 3/11HCHIOBaTH AaHTHKPU30BE OIO/KETHE IJIaHYBAHHS,
HMiATPUMYBATH TMPIOPUTETHI Taiy3li €KOHOMIKM 4Yepe3 CIelialbHi Aep)KaBHI mporpamu 4 (GpoHau
BITHOBJICHHA. Y LIbOMY KOHTEKCTI IPaBOBI HOPMM CTalOTh HE MPOCTO PErYJIATOPOM, a AKTUBHUM
THCTPYMEHTOM €KOHOMIYHOI cTadimi3aiii, 110 BU3HA4Ya€e MEXI1 Ta MPOLEAYPH AEP>KaBHOTO BTPYUaHHS
y (piHaHCOBI MIpoLIECH.

BaxumBo 3a3HaunTH, MO €PEKTHBHICTh TAKUX MEXaHI3MIB 3aJICKUTh BiJl TPHOX OCHOBHHX
(akTopiB: y3roKEHOCTI MPaBOBOi 0a3u, cTaOLIBHOCTI (DIHAHCOBUX THCTUTYIIIH Ta PiBHS KOHTPOIIO
3a peamizami€l0 OPUHHATHX pimeHb. HasgBHICTP mporadmH y 3aKOHOAABCTBI, HaaMipHA
3aperyjaboBaHICTh a00, HaBMAaKH, HEBHU3HAYEHICTh IPABOBUX HOPM YACTO MPU3BOIATH [0
VIOBUIBHEHHSI TPOIECIB YXBAJCHHS YIPABIIHCHKUX pIMIEHh 1 3HIKEHHS e(EeKTHBHOCTI
aHTUKPU30BHX 3aX0/1B. ToMy /Ui IepKaBU KPUTUYHO BaXKJIMBO 3a0€311eYUTH OajlaHC Mi’K THYUKICTIO
(biHaHCOBOT MOJIITHKH Ta MPABOBOIO NIepe10avuyBaHICTIO.

OxpeMoi yBaru 3aciIyroBye MUTAaHHS MOJATKOBOI MOJIITUKH, KA € OJHUM 13 LIEHTpaIbHUX
€JIEMEHTIB CHCTEMH €KOHOMIYHOI Oe3MeKH. Y KpU30BHX YMOBAX IMO/IaTKOBA CHCTEMA Ma€ BUKOHYBATH
He Juie ¢GicKanbHy QYHKIIO, a i CTUMYJIIIOI0YY, 3a0e3Meuyoun MiATPUMKY Oi3Hecy, IHBECTHIIIH Ta
3aitHsATOCTI. I 1BOTO JIepKaBa 3acTOCOBYE MEXaHI3MH TMOJATKOBUX IUIBT, BIACTPOYOK,
CreliabHUX PEXHMMIB OMOJATKYBAaHHS JJIsI Majoro Ta CepelHbOro Oi3HeCy, a TaKOX CIPOIIEHI
MpOIeAYpH aAMIHICTpYBaHHSA MOAATKiB. IIpoTe ePpeKTUBHICTh IMX 3aXO0JIIB 3aJIEKUTH BIJ YITKOTO
IIPaBOBOTO O(POPMIICHHSI, HEIOMYILEHHS 3JI0BXKHMBaHb 1 PO30POCTi KPUTEPIiB IX HaJaHHS.

He meHm BaxIMBUM elIeMEHTOM € OOJDKEeTHA TOJITHKA, SKa B YMOBAaX KpPU3W MOBHHHA
6a3yBaTHCh Ha MPHUHLUIAX PAL[lOHATBHOTO BUKOPUCTaHHS PECYPCiB, MPIOPUTETHOCTI COLIATBHUX
BHUJIaTKiB 1 ()IHAHCYBAaHHS CEKTOpIB, M0 3a0€3MEeUyI0Th CTpATETriuHy O€3IeKy Aep>KaBH. Y I[bOMY
acrekTi (piHaHCOBE NMPaBO BUKOHYE (YHKIIIF0 KOHTPOJIIO 32 JOTPUMaHHIM OOPKETHOI JUCLHUIUTIHH,
3aro6irarouu HellIbOBOMY BUTPayaHHIO KOIITIB, 3a0€3MeUyI0uH MiJI3BITHICTb 1 BIIKPUTICTb IPOLECY
YIIpaBJIiHHS JIep’KaBHUMHM (DiHAHCAMHU.

Boanodac cyrreBy posib y 3a0e3medeHHI €KOHOMIYHOT Oe3MeKkH BiIIrparoTh MEXaHi3MHU
(iHAHCOBOTO KOHTPOJIO Ta MOHITOPUHTY, $IKI JO3BOJISIFOTH CBOE€YACHO BHUSBISTH HOPYIICHHS,
OILIIHIOBATH PU3HMKU 1 3amobiraTé (¢iHAHCOBMM 3JIOBXKUBaHHSAM. Ha 1pboMy piBHI mpaBoBe
peryJioBaHHS BHM3HA4Ya€ KOMIIETEHIIII0 OpraHiB JEp)KaBHOIO ayJuTy, pPaxyHKOBOI MayaT,
(hiHaHCOBOI 1HCTIEKIIIT, @ TAKOX MOPSIOK B3a€EMO/I11 MI>K HUMH Ta IHITUMU JIEP)KaBHUMHU CTPYKTYPaMH.
CyuacHi TeHJIeHIiI PO3BUTKY (DIHAHCOBOTO KOHTPOJIO MependadaroTh ioro uugposizamito —
BIIPOBA/KEHHSI EJEKTPOHHUX CHCTEM 3BITHOCTI, aBTOMAaTH30BaHMX AayJIUTIB Ta I1HCTPYMEHTIB
AHATITUYHOTO HArJIsIly 32 BUKOPUCTAHHAM MyOJIIYHUX KOIITIB.

TakuM 4nHOM, (DIHAHCOBO-TIPABOBI MEXaHI3MU BHCTYIMAIOTh KIIOYOBOK CKJIAJ0BOIO
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€KOHOMIUHOI O€3MeKH Jep’KaBU, OCKUIBKM CaMe 4yepe3 HHUX peajli3yeThCsl aHTHKPU30Ba CTpaTeris,
(hopMyIOThCSl TIpaBUJia €KOHOMIYHOI TMOBEIIHKH CYO’€KTIB TOCIOJAPIOBAHHS Ta 3a0€3MedyeThCs
cTabUIbHICTh (YHKIIOHYBaHHS (hiHAHCOBOI cucTeMH. Bin y3romkeHoCTi mpaBOBUX HOPM, IPO30POCTI
JIEpKAaBHOTO YIPABIIHHSA Ta PIBHS NMPaBOBOi KyJIbTYpU 3aJ€KUTh 3[JATHICTh JEpXKaBU HE JIMILIE
MIO/I0JTATH HACIIAKK KPHU3HU, ajleé # CTBOPUTH OCHOBY JJISi CTAJIOTO €KOHOMIYHOTO 3pOCTaHHSA, (DiHAaHCOBOI
CaMOCTIMHOCTI Ta MiABUINICHHS TOBipH TPOMAISH 1 MDKHAPOIHUX MapTHEPIB 10 ii piHAHCOBOI MOITHKH.

Y npooBKEeHHI JOCTIIKEHHS BAPTO 30CEPEAUTUCS HA TOMY, IO (DiHAHCOBO-TIPABOBI MEXaHI3MU HE €
CTaTHYHOIO KOHCTPYKIi€IO, a (OpPMYIOTh AWHAMIYHY CHCTEMY, 3AaTHY /O aJanTarii i BIUIMBOM
eKOHOMIUHHX, COILIANbHMUX i TOMTHYHUX (aKTOpiB. IX eeKTHBHICTh BH3HAYAECTHCA HE JIMIIE HASBHICTIO
3aKOHOJaBUMX HOPM, a i MPaKTHKOIO iX peanizauii, piBHEM KOOpAWHALIl MiX AEP)KaBHUMH 1HCTUTYILISIMH, a
TaKOX CTYIIEHEM JIOBipH 3 OOKy Oi3HECy Ta TpOMaJASHCHKOrO cycminbcTBa. OcoOIMBOTO 3HAYCHHSI HAOyBae
MMTaHHS CTBOPEHHS MEXaHI3MIB, SIKi JO3BOJISIOTH MIBUAKO pearyBaTH Ha KPU30BI CUTYyaIlil, 30epiraroun mpu
[IbOMY ITPABOBY BU3HAUYEHICTh Ta EKOHOMIUHY palliOHAJBHICTD JIEP)KaBHUX PILIIECHb.

Jis GUIbIIOTO PO3YyMIHHS POJI OKPEMHX CKJIAJOBHUX (hiHAHCOBO-TIPABOBOTO MEXAHI3MY Y
3a0e3neYeHH1 EKOHOMIYHOT O€3MeKH TOIIILHO PO3IIISHYTH iX Y OPIBHSIBHOMY acIeKTi. Y Tabui
| HaBeeHO OCHOBHI KOMIOHEHTH (D iHAHCOBOI CHCTEMHU, sIKI Oe3MocepeIHhO BIUIMBAIOTH HA PIBEHb
€KOHOMIYHOI CTIMKOCTI JIepKaBU:

CkJitagoBa OyHKIIA y cHCTEMI Kirouosuii
€KOHOMIYHOT O€31eKH IPaBOBUI MEXaHI3M
bromxeTHa cucrema 3abesneuye bromxeTHuit Koaekc
CTaOUIBbHICTh  JIEp’KaBHUX | YKpaiHu
(hiHaHCIB
ITogaTkoBa cucrema ®opmye  noximHy ITonaTkoBuii
0a3y O10/pKeTy KOJIEKC YKpaiHu
bankiBcbka Perymntoe rpomioso- 3aKoH «IIpo
cucrema KpeIUTHY MOJITUKY Hanionansuuii 0OaHK
Ykpainn»
®dinaHCOBUIHA [Tonepemxae 3aKkoH «IIpo
KOHTPOJIb 3IIOBKHBAHHS Ta | PaxyHKOBY manaty»
Hee(peKTHBHE
BUKOPHCTAHHS KOIITIB

Bonnouac 3HauHy poib y 3a0e3neueHHi eKOHOMIYHOi CTabUIbHOCTI BiAIrpae IpaBoBa
BHU3HAUEHICTh JIEP)KABHUX €KOHOMIYHMX pillieHb. BOHA MpOSBISETHCS y YITKOMY periiaMeHTyBaHHI
MIOBHOBA)XEHb OPraHiB BJIAM, MPO30POCTi (PiHAHCOBOT 3BITHOCTI Ta MiA3BITHOCTI MMyOIIYHUX KOIITIB.

VY Tabnuui 2 mpencTaBiIeHO y3aralbHEHY OLIIHKY BIUIMBY KPU30BHUX (PaKTOpIB Ha OCHOBHI
(iHaHCOBO-ITPABOBI MEXaHI3MU:

Kpusosuit Xapakrep Hacninku HeoOxiani
dbaxTop BIUIUBY I €KOHOMIYHOI | IPaBOBi 3aX0H
Oe3neku
Indmsmis 3HUKEHHS 3pocTaHHs [Tocunenns
KYIBEIbHOI COLI1aJIbHOL MOHETapHOTO
CIPOMOKHOCTI Hanpyru KOHTPOJIIO
bromxernnit Henocrarni 3pocTaHHs OnrumMizarii
nepinuT CThb (hiHaHCYBaHHS | JAepxaBHOro Oopry | s BU/JIATKIB 1
CoILllaJIbBHUX 1 ABUIIEHHS
porpam JIOXOJIIB
Boenni it ITopymenns 3MEHILIEHHS 3anpoBaxke
€KOHOMIYHUX BBII Ta inBecTumiii | HHI  cHOemiaJbHUX
3B’SI3KiB MIPABOBUX PEKUMIB
Kopymis Buxpusnen [Tinpus ITocunenns
HS pO3MOAINY | AOBIPH 10 AEP>KaBU | aHTHUKOPYIILIITHOTO
pecypciB KOHTPOJTIO
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OT1xe, eheKTUBHICTh (PIHAHCOBO-TIPABOBUX MEXaHI3MIB Y KPHU30BHH MEPION 3aIEKHUTh BiJ
3MaTHOCTI JEp>KaBH CBOEYACHO MOJIEPHI3ZYBAaTH 3aKOHOJABCTBO, BIPOBAKYyBaTH aHTHUKPHU30BI
IHCTpyMEeHTH Ta 3a0e3ledyBaTH MPO30PICTh YXBAJICHHS YIPABIIHCHKUX pIllleHb. Y MEPCHEKTUBI
HEOOXIIHO TOCWJIFOBATH IHTETpallil0 MPaBOBHX MEXaHI3MIB 3 €KOHOMIYHHUM IPOTHO3YBaHHSIM,
nuGpPOBI3AIEI0  JEPKABHOTO YIPABIIHHA Ta KOHTPOJEM 3a e(QEKTHUBHICTIO BHKOPHUCTaHHS
OI0/DKETHUX PECYPCIB.

BucnoBku

[IpoBeneHe 1OCIiIKEHHS 03BOJIsE 3POOUTH BUCHOBOK, 1110 (hiHAHCOBO-TIPAaBOBI MEXaHI3MH €
OJTHUM 13 KITFOYOBHX €JIEMEHTIB 3a0€3MEUCHHSI €eKOHOMIYHOI O€3IeKH JIep:KaBH, OCOOIMBO B yMOBaX
KPHU30BUX SIBHIII, KOJIU CTAOUTbHICTH (DIHAHCOBOI CUCTEMH, MPOTHO30BAHICTH O0PKETHOT IMOITHKHU Ta
e(EeKTUBHICTb EPKABHOTO yIPaBIIiHHSA HAOyBarOTh BUPILIATbHOTO 3HaYeHHs. CaMe yepe3 cuctemy
(hiHaHCOBO-TIPAaBOBUX IHCTPYMEHTIB Jep’kaBa pealli3ye€ CBOK aHTUKPHU30BY IOJITHKY, MIATPUMYE
KHUTTEBO BAXKIIMBI rally3i eKOHOMIKH, 3a0e31euye coliaabHi rapanTii Ta 30epirac MaKpoeKOHOMIYHY
piBHOBary.

PesynbraTn aHamizy cBim4arh, 1o CcTalOiIbHICTH (DIHAHCOBOI CHUCTEMH HEMOXJIHMBa 0e3
e(eKTUBHOI'O IPAaBOBOI'0 PETYJIIOBAaHHS, IKE Ma€ OyTH CIIPSIMOBAHE HE JIMILE Ha YCYHEHHS HACIIJIKIB
KpH3H, anie i Ha popMyBaHHS yMOB 114 ii HefonyuieHHs. L{e morpedye yrockoHaneHHs: HOpMaTHBHO-
paBoBOi 0a3u y cepi mogaTKoBOro, OOIKETHOr0, OAHKIBCHKOrO Ta (PIHAHCOBOTO KOHTPOJIO, a
TaKOXX MiJBUINEHHS PiBHA KOOPAMHAIl MDK OpraHaMu AEp>KaBHOI BIAIH, IO OEpyTh yd4acTb Y
(hi1HaHCOBO-€KOHOMIUHOMY YyTIpaBIiHHI.

Oco06muBy poib y 3MIIIHEHHI €KOHOMIUHOI O€3NeKH BiAIirparoTh MPO30PICTh OOIKETHOTO
npouecy, myOniuHicTh (iHAHCOBOI 3BITHOCTI Ta uudposizamis (iHAHCOBOTO KOHTPOJIO, SKi
JO3BOJISIFOTh MIHIMI3YBaTH KOPYIIIHHI PH3UKH, MIJBUIIUATH JOBIPY IO AEPXKABHHUX IHCTUTYLIN 1
3a0e3neunTy eheKTHUBHUI po3moain (iHAHCOBUX pecypciB. Y IIbOMY KOHTEKCTI BaXKIHBUM €
3arpoBa/PKEHHS IHHOBAIlIHHUX TPABOBHX IHCTPYMEHTIB, SIKi JO3BOJISIFOTH THYYKO pearyBaTéd Ha
KpHU30Bi SBUIA, HE TOPYUIYIOYM MPUHIIUIIB 3aKOHHOCTI, (PIHAHCOBOI MUCIUILUTIHA Ta COI1ATbHOI
CIIPaBETMBOCTI.

TakuM uyuHOM, (IHAHCOBO-TIPABOBI MEXaHI3MH BHUKOHYIOTh MOABIHHY  (YHKIIIIO:
CTa0umi3ylo4y — NUBIXOM MATPUMKH (PiHAHCOBOTO TOPAAKY Ta BUKOHAHHS —(hicKaTIbHHX
3000B’s3aHb, 1 CTUMYIIOIOYY — 4Yepe3 CHPHUSHHS BIJIHOBJICHHIO EKOHOMIYHOI aKTHUBHOCTI,
3aJy4EeHHIO 1HBECTHIIil Ta PO3BUTKY HiAnpueMHuNTBa. s Ykpainu, sika nepedyBae y CKIaIHOMY
Nepiosli  COLiaJIbHO-€KOHOMIYHUX TpaHcopMalid 1 BiOyIOBM MiCis MAacHITAOHMX KpPU30BUX
MOTPSICIHB, TEPIIOYEPTOBUM 3aBJIaHHSIM € CTBOPEHHSI CY4acHOI, THYYKOi Ta MPaBOBO Y3TOJKEHOT
cucteMu (DIHAaHCOBOTO YIpPAaBIIHHSA, 3/1aTHOI 3a0€3MEYMTH €KOHOMIUHY CTIHKICTh, €(PEeKTHBHICTb
JIepKaBHUX 1HCTUTYTIB 1 MIABULIECHHS 100poOyTYy rpOMaisiH.

VY nepcnekTrBi oAbl JOCHTIHKEHHS TOUUIBHO CIIPSIMYBATH Ha po3p00IeHHs KOHKPETHUX
MIPaBOBUX MOJIEeH aHTUKPU30BOro (PIHAHCOBOT'O PEry/IIOBaHHS, OLIHKY €(pEeKTUBHOCTI iX peaizarii
Ta aJanTalilo HalKpalMxX MDKHApOAHMX MPaKTHK A0 YKpaiHCbkMX peaniid. Lle 103BOIUTH
chopMyBaTH KOHIENTYyaJbHO HOBY MapaaurmMy (QiHaHcoBOi Oe3neku, B sKii (hiHaHCOBE MPaBO
BUCTYNaTHME HE JIMILE IHCTPYMEHTOM PEryJIOBaHHSA, a i rapaHTOM CTabUIbHOCTI, IPO30POCTi Ta
CTaJIOTO PO3BHUTKY HAI[IOHAJIbHOI €EKOHOMIKH.
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doxmop ¢hinocohii 3 npasa,

ooyenm Kageopu KOHCMUMYYIIHO20, AOMIHICMPAMUBHO20 MA (PIHAHCOB020 NPABA
IOPUOUYHO20 (DaKYIbmemy

XmenvHuyvbKkoeo yHieepcumemy ynpasiinta ma npasa imeni Jleonioa KO3vkosa

Konomieuyv Onexkcanopa Eodyapoiena,

3000y8auKka 8UWOI 0Cc8imMuU Ha OAKANABPCLKOMY DIGHI

OpUOUYHO20 haxkyrbmemy

XmenvHuyvkoeo yHieepcumemy ynpaeninua ma npaea imeni Jleonioa FO3vrkoea

MOHATTA 3BEPHEHb T'POMAISTH TA X BUJIH

VY cydacHHX yMOBaxX pO3BHUTKY JAEp:KaBHOCTI piBEHb 3a0€3MeUeHHs Ta IPaBOBOT'0 3aXUCTY MIpaB
1 cBOOO/I JIFO/IMHU € OJTHUM 13 TOJIOBHUX MOKA3HUKIB IEMOKPATUYHOCTI cycniibcTBa. B YkpaiHi, 5K y
MpaBoOBii 1 JEMOKpaTH4YHIA JAepxkaBi, peaii3alisi KOXXHOTO 3aKpillVIECHOTO 3aKOHOM IpaBa
rapaHTyeThCS BCIEI0 CUCTEMOIO JiepkaBHOI Biaau. Cepesl OCHOBHMX 3ac001B 3aXUCTY MpaB, CBOOON 1
3aKOHHUX 1HTEPECIB TPOMAJITH 0COOIMBE MICIIe TIOCIIae pearizallis nmpaBa Ha 3BepHeHHs. Lle mpaso
Jla€ 3MOTY JIIOJMHI BHCJIOBJIIOBATH CBOI JYMKH, BIJICTOIOBATH I1HTEPECH, MOBIIOMIISTH IPO
MOPYIIECHHSI 3aKOHOJIaBCTBa a00 MPOIMOHYBATH IUISAXH BIOCKOHAJICHHS MISUTBHOCTI JEp:KaBHUX
OpraHis.

Kouncrutynis Ykpainu y cratrti 40 rapanTye KO’)KHOMY MpPaBO 3BEPTATUCS K 1HIUBITYaJIbHO,
TakK 1 KOJIEKTUBHO y NMUCHMOBIH (hopMi abo 0COOMCTO A0 OpraHiB Aep>KaBHOI BIIAAM, MICIIEBOTO
CaMOBpsyBaHHsI, TOCA0BUX 1 cyxk00BuX 0ci0. L{i opranu, cBo€ro ueproo, 30008’ 43aH1 pO3TIISIHYTH
3BEpPHEHHS Ta HAJIaTH OOTPYHTOBAHY BiJINOBIZb Y BCTAHOBJICHNU 3aKOHOM CTPOK [1].

VY mporieci CTaHOBIIEHHS TPOMAISIHCHKOTO CYCHILCTBA B YKpaiHi IHCTUTYT 3BEPHEHb I'POMaJISTH
HaOyBae 0CcOOJIMBOIrO 3HAUYEHHS, a/KE BiH BUCTYIIAE OJHUM 13 TOJIOBHUX KaHANIIB KOMYHIKaIlil MiX
rpoMajiHaMH Ta JIEPkKaBOIO. 3 OMHOTO OOKY, MpaBO Ha 3BEPHEHHS € OpraHi3alliiHO-TIPaABOBOIO
rapaHTi€ro 3a0e3Me4yeHHs MpaB 1 CBOOO/I JIIOIMHHU, a 3 IHIIIOT0 — BKJIMBUM KOHCTUTYLIITHO-TIPaBOBUM
MEXaHI3MOM iX 3aXHCTy BiJ HENpPaBOMIpPHUX il 4u O€3AisUIbHOCTI OpraHiB BUKOHABYOi BJajH,
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MICIIEBOTO CaMOBPSIyBaHHs ab0 1X MocaioBUX 0Ci0.

BigmosigHo mo crarri 3 3akony VYkpainu «lIpo 3BepHEHHS TpoMajsiH», 3BEPHEHHSIM
BBAXAIOTbCA BHUKIAJCHI y TNHCBMOBIM abo ycHi ¢opmi mpono3umii (3ayBakeHHs), 3asBU
(komoTtaHHs) un ckapru [2]. 3aynexHo Bix GopMH, 3BEpHEHHS MOXYTh OyTH NMHUCBMOBHMH a00
ycHuMH. [IMcbMOBE 3BEpHEHHS HAJCHIIAETHCSA TMOIITOI, IEPENAETbCcs OCOOMCTO abo uepes
YIIOBHOBa)KEHY 0C00Y, a TAKOXK MOJKE [TOJJaBATUCS B €IIEKTPOHHOMY BUTJISII yepe3 Mepexy [HrepHer
YH 1HII1 32CO0M 3B S3KY. Y CHE 3BEpHEHHS pOOUTHCA i1 4ac 0COOMCTOro mpuitomy adbo tenedoHHOro
CHIJIKYBaHHS 3 BIJMOBITHUMH ITOCAJOBUMHU 0cO0aMU i 000B’I3KOBO PEECTPYETHCA.

3a 3MICTOM 3BEpHEHHS MOJUISIOThCA Ha MPOMO3UIT (3ayBasKeHHs), 3asiBH (KIONOTAaHHS) Ta
ckapru. [Ipono3unis (3ayBaskeHHs) — 11€ (hopMa 3BEpHEHHS, Y SIKiii TPOMaJITHA BUCIIOBIIIOIOTH IIOPAIN
a00 pekoMeH[aIlii 111010 BIOCKOHAIECHHS JisUIbHOCTI OpTraHiB JepKaBHOI BJad, OPraHiB MiCIIEBOTO
CaMOBpSTyBaHHSI, ICMYTATiB, HOCAIOBUX OCi0, a TAKOX MPONOHYIOTH IIISIXH ITOJIIMIICHHS IPABOBOTO
peryaioBaHHS CYCHUIBHUX BIJHOCHH, COLIaJbHO-KYJABTYPHOTO JKMUTTS Ta IHIIMX cdep. 3asBa
(KJIOTIOTAaHHA) — 1€ 3BEPHEHHSA, Y SIKOMY TPOMAJISHHH HPOCUTH CHPHUATH peasi3amii CcBoix
KOHCTUTYLIHHUX IpaB, MOBIAOMIISLE MPO MOPYIICHHS 3aKOHOJABCTBA YU HEAOJIKH Y AiSUTBHOCTI
JIep’)KaBHUX OPTaHiB, MANPHEMCTB ab0 mocaaoBux oci0. KiomoraHHs, 30kpema, € MHCbMOBOIO
(dbopMOI0 TIpOXaHHS MPO BHU3HAHHS IMEBHOTO CTATyCy, IpaBa 4yu cBoOoau. Ckapra ) MOJAE€THCS 3
BHUMOTOIO TIOHOBJICHHSI IOPYIIIEHUX IPaB Ta 3aXUCTY 3aKOHHUX 1HTEPECIB, sIK1 OyIU yIIeMIIeH1 TiIMHU,
0e3MisUTbHICTIO 200 PIIICHHSIMH OpPTaHiB BJIaIM M MOCaI0BUX 0cib [3, c. 189].

3a KUIBKICHUM CKJIAZIOM CYO’€KTIB 3BEpHEHHS MOXYTh OyTH IHIUBIAyaJbHUMH a0o
KOJICKTUBHUMH. [HAMBiTyanpHE 3BEpHEHHS IOAAETHCS OIHIEI0 0CO000, 0coOMCTO abo dYepes
YIIOBHOB@KCHOTO TIPEJCTaBHUKA, HANPUKIAJ, Yy BUIAIKaX, KOJIM HAETbCS IPO 3aXHCT MpaB
Henmie3naTHoi ocoOu. KonekThBHE 3BEpPHEHHS, CBOEID YEprolo, MOAAETHCS TPYIHOI T'POMAISH,
TPYIOBHM KOJEKTHBOM YM WIEHAMU T'POMAJCHKOro 00’€qHAHHS, 1 € (OPMOIO KOJEKTHBHOTO
BUCJIOBJICHHS TIO3UIIi1 Y1 BUMOTH JI0 OPTaHiB BIIAJIH.

OkxpiM 1[BOro, 3aKOHOJABCTBO PpO3PI3HSE 3BEPHEHHS 32 XapakTePOM iX HaIXOKCHHS:
MIEPBUHHI, TOBTOPHI, AyOJETHI, HEOAHOPA30Bi Ta MacoBi. [lepBUHHIMHU BBa)XKaIOTHCS 3BEPHEHHS, 110
nojarThecs Brepie. [IoBTopHuME — Ti, SIKi HAAXOAATh HOBTOPHO BiJ TOTO CAMOTO TPOMAJSIHUHA Y
3B’S13KY 3 HETOBHUM a00 HEHAJISKHUM PO3TIISAIOM ITONEPEAHBOT0 3BepHEeHHs. [ly0ieTHI 3BepHEHHS —
11€ aHAJIOT1YHI 332 3MICTOM 3BEpHEHHs, HAJIC/IaH1 pi3HUM ajapecaTtaM. HeoqHOpa30BUMH € 3BEpHEHHS,
10 HAJXOJATh KiIbKA pa3iB 0 OJHOTO OpraHy 3 OJHOTO W TOTO CaMOro MUTAaHHA, a MacoBi — IIe
YHCJIeHHI 3B€PHEHHS BiJl PI3HUX T'POMAJISIH 13 TOTOKHUM 3MicTOM [4, c. 44].

[TincymoByrO4H, CIIiJl 3a3HAYUTH, IO MPABO TPOMAJISIH HA 3BEPHEHHS € OJHUM 13 KIIFOUOBUX
MeXaHI3MIB peaji3alii NPUHLHUIIB JAEMOKPAaTHYHOI JiepKaBU Ta TrapaHTi€l0 JAOTPUMAaHHsS IpaB 1
cB00OA JIOAUHU. 3abe3neuyeTbcs MOXKIMBICTh KOXHOMY TPOMAJSHUHY BIUIMBAaTH Ha JISJIbHICTh
OpraHiB BiaaM, OpaTH ydyacTb y PO3B’S3aHHI CYCHIJIbHO BaKIMBHMX IMUTaHb 1 3aXUINATH BJACHI
1HTEpecH.
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3JIOB)KUBAHHS IPABOM Y C®EPI IHTEJIEKTYAJIbHOI BJIACHOCTI:
SABUIIE IATEHTHOI'O TPOJIIHI'Y

VY cydacHOMY CBITi, B Ie€pioA CTPIMKOTO PO3BHUTKY HAyKH, TEXHIKH Ta HUPPOBUX TEXHOIOTIH
CYTTEBO 3pOciia POJb IHTENEKTYaIbHOI HisIbHOCTI. OHUM 13 HAaWBaXUIUBIIIUX HAMPSMIB PO3BUTKY
MpaBa IHTEJEKTYaJIbHOI BIIACHOCTI € TAaTEHTHE IPaBO, SKE PETyNIO€ BIIHOCHHH, IOB’s3aHi 3i
CTBOPEHHSM, OXOPOHOIO Ta BUKOPHCTAHHSAM TEXHIYHHMX DIllIEeHb — BUHAXO/IB, KOPUCHUX MOJEJEH,
MIPOMHUCIIOBHX 3pa3kiB. [IpoTe ocTaHHIMU pOKaMu Bce OLTBIIOTO MOMIMPEHHS HA0YBa€ TaKe SBHIIE 5K
NATEHTHUH TPOJIIHT, SIKE IEPEKPECIIIOE caMy CyThb ITaTEHTHOTO IpaBa. Haiiuacrimie Bij 11l naTeHTHUX
TPOJIB CTPAXKAAIOTH MIAMPUEMCTBA, 10 BUPOOIISAIOTH TOBAPH MACOBOTO CITO’KMBAHHS.

Konnenuist «marenTHOro Tpoinry» 3apoaunacsa y CHIA. «IlareHTHUMHU TPOISIMU» BBAXKAIH
KOMIIaHII, SIKi caMi He 3aiMalIncst BUPOOHULTBOM 41 PO3POOKOKO TEXHOJIONIH, a Cleniali3yBalncs Ha
pua0aHHI MATEHTIB 3 METOO MOJAJIBIIONO CYI0BOIO THCKY. [XHs fisnBHICTS HONArana B TOMY, 11106
BUMAaraTi TNPHUIMHEHHS BUPOOHHMITBA a00 CTATHEHHS JIIEH3IMHUX TUTaTeXIB (pOSUITi) 3 1HIIUX
MiIPUEMCTB, OTPUMYIOUH MPUOYTOK BUKIIOYHO Yepe3 IpuandHi MexaHizmu. Taki ¢pipmu He Oynu
aHl BUHAXIAHWKaMH, aHi BUPOOHMKAMU — BOHM BOJIOJLIHM JIMIIEC MPaBaMU Ha IHTEJEKTyalbHY
BJIACHICTh 1 BUKOPHCTOBYBAIIU iX MEPEBAKHO JIIsI 0OOMEKEHHS AISUTbHOCTI 1HIIHUX.

OmHuUM 13 TTOKA30BUX MPUKIIAIIB MATEHTHOTO TPOIiHTY € cripaBa VideoLabs vs Netflix y CIIIA
(Ne 1:22-cv-00229, Oxpyxnuit cyn /[enasepy, pimenHs Big 14 tpaBHs 2024 p.). Komnawis
VideoLabs momana mo3zoB mpotu Netflix y 2022 poui mo Oxpyxknoro cyay mrary [lemasep,
3BMHYBATHBIIM CTPIMIHIOBY IUIaT(OpMY Y HOPYLIEHHI YOTUPbOX MATEHTIB y cepi TOTOKOBOTO BiJIEO
(US Ne 8,139,878, Neo 7,440,559, Ne 7,233,790 Ta Ne 8,605,794). Komanna aaBokatiB Netflix
OTIEpaTUBHO 1HILIIOBAJa TPH OKpeMi npoueaypu inter partes review (IPR) y [latenTHOMYy BijIoMCTBI
CIIA, ockapXUBIIM YHHHICTb TPbOX 13 YOTUPHbOX MaTeHTIB. Y @iHanpHUX pimeHHax PTAB
MOBHICTIO morojauiocs 3 aprymenTamu Netflix 3a BcimMa myHKTamu. Y pe3ynbTati Bci 14 MyHKTIB
nateHTy Ne 7,233,790 1 Bci 24 nynktu nareHty Ne 7,440,559 Oynau  BuU3HaHI
HEMaTeHTOCHPOMOXHUMHU. Lle pilIeHHs cTano BaXKIMBUM MPELEACHTOM, a/I)K€ BOHO HE JIUILE 3HAJIO
¢inancoBuil Tuck 13 Netflix, a i mpoaeMOHCTpYBao, IK KOMIaHI MOXKYTh IOPUIUYHO MPOTUTISATH
MaTeHTHUM TpoJisiM [1].

B ykpaiHChKHX peamisix Tak 3BaHI «IIaT€HTHI TPOJl» 3a3BUYail He NOKIaJal0Th 3YCHUJIb 0
MPpaBOBOi KYIIBJ MaTeHTIB a00 peecTpallii MpaB Ha HOBITHI 00’€KTH IHTENEKTYalbHOI BIACHOCTI.
HaTtomicTh, BHKOPHCTOBYIOUM HEIOCKOHAJICTh 3aKOHOJABUMX MEXaHI3MIB, BOHH O(QOPMIIIOIOThH
MAaTeHTH Ha BXKE B1IOMI Ta MOLIUPEH1 BUPOOH, IEPETBOPIOIOYN MEXaHi3M IIPaBOBOI OXOPOHHU Ha 3aci0
cnekyysaii. OqHuM 13 HAaOUTBII PE30HAHCHUX MPUKIIAIIB TATEHTHOTO TPOIIHTY B YKpaiHi € cripaBa
«JlankoBchkUH TpOTH TypTy “AHTHTIA”» (cmpaBa Ne 758/5570/20, pimenns Ilominbcekoro
paifonHoro cyny M. Kuesi, pimenns Bix 17.04.2024 p.). JlankoBcbkuii, CTBEpIKyBaB, IO €
BJIACHUKOM IaTE€HTY Ha KOpHCHY Monenb Ne74516 «Cnoci6 HajmamTyBaHHS MapamMeTpiB My3WYHOT
KOMITO3UIIi», sIKa OMHCYE CHoci0 HajallTyBaHHS MapaMeTpiB MY3WYHOI KOMIO3MII — 30Kpema,
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rapMOHIIHE y3TOJKEHHS TEMITy Ta TOHaIbHOCTI. BiH BuMaras Bijg TOB «AHTHTINA» KOMIEHCAIIIO Y

PO3Mipi TOHAT MIJILHOH TPUBEHB 32 BAKOPUCTAHHS IIHOTO CIIOCO0Y Y TPHOX MiCHAX rypTy. OIHaK Cy

BHU3HAB MATEHT HEAIMCHUM, OCKIIPKY BiH HE BIJNOBIIaB yMOBaM MMaTEHTO3AaTHOCTI, 30KpeMa depes

BiJICYTHICTh HOBU3HH Ta MIPOMUCIIOBOI MpUAaTHOCTI. KpiM TOTO0, Cy/1 3a3Ha4MB, 1110 TIO3MBAY HE HAJ/IaB

JOCTAaTHIX JIOKa3iB I0M0 (PaKTUYHOTO BHKOPHCTAHHS 3allaTeHTOBAHOTO CIIOCO0Y Yy TBOpPUid

JisTbHOCTI BignoBigadiB. Lls crpaBa BUKJIMKana OOTOBOPEHHS cepell FOPHCTIB, SKi BKa3yBaJld Ha

MOTEHIIIHI MPOTAIMHUA B YKPAiHCHBKOMY TATCHTHOMY 3aKOHOJABCTBI IMIOJO 3aXUCTy MY3UYHHX

TBOPIB Ta MOXKJIMBOCTI 3JIOB)KMBaHHS ITATECHTHUMU TpaBamu [2].

[logo MexaHi3MIB 3aXHCTY BiJ] HAaTEHTHOTO TPOJIIHTY, TO B YMOBaX HasBHUX IMPOTAIUH Y
3aKOHOJIAaBCTBI HAWOUIBII JIIEBUM 1HCTPYMEHTOM MPOTHIIT 3aJIMIIAETHCS caMe CYJIOBUM IMOPSIOK.
Cy0’exT, uni mpaBa OyiH NOPYIICHI, Ma€ MOKJIMBICTb 3BEPHYTHCS /10 CYly 3 TO30BOM IIPO BU3HAHHS
MATeHTY HeliiCHUM abo MPo HaJlaHHsI IPaBa MOAAJbIIOr0 BUKOPUCTAHHS 3aIIaTEHTOBAHOTO 00’ €KTA.

[TizcymMoBYyro4HM BUIIE BUKJIAJICHE, MOYKHA 3pOOUTH BUCHOBOK, 1110 TATEHTHHUN TPOJIIHT € OHIEI0
3 HAWUOUIBII MPOOJIEeMHHX (OpPM 3JIOBKMBAHHS TPABOM I1HTEICKTYaJIbHOI BJIACHOCTI, IO HaOYB
MacmtabHoro mommpeHHs. CyTHICTh I[BOTO SIBUINA TOJSATAE Y CIEKYISTUBHOMY BUKOPHCTaHHI
MATCHTHUX TpaB. AHaI3 Cy4acHOi MPAaKTUKH MOKA3ye, IO MMATEHTHI TPOJIi 3a3BHYail He 3aiiMarOThCs
BUPOOHUIITBOM a00 BIPOBA/DKEHHSM BHHAXOJIB, a 31cOUTBIIION0 BUKOPUCTOBYIOTH MATCHTU
BUKIIIOUHO JJI OTPUMAaHHS JILEH31MHUX TUIaTexiB ab0 MPUMYCOBHX KOMIIGHCAIill 4epe3 CyloBi
nmo30Bu. OTke, epexkTuBHA OOPOTHOA 3 TATCHTHUM TPOJIIHTOM IMOTPEOy€e KOMITJIEKCHOTO X0y, 10
MOEJTHYE CYZOBY MPAKTUKY, 3aKOHOaBY1 IHHOBAIIi1 Ta MiABUILEHHS MPaBOBOI 0013HAHOCTI YYACHUKIB
PUHKY.
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Mooscapoecoka Hamanin Onecigna,

KaHouoam 1opuouyHux Hayx, 0oyeHm,

npoghecop xkagheopu nyoniunoco npasa,

Gaxyrbmemy npasa ma MidscHapOOHUX 8i0HOCUH

Kuiscorkozo cmonuunozo ynisepcumemy imeni bopuca I pinuenka,
Kuis, Ykpaina

T'POILIOBUI OBIT: KOHIEMNIIA NYBJIIYHO-IIPABOBOI'O IHCTUTYTY

I'pomioBuit 06ir y cuctemi myOJIiYHO-TIPAaBOBUX BIJIHOCHH ITOCTA€ SIK CKJIaJHE MIKIajay3eBe
SBUILE, 110 TIOEJHYE €KOHOMIYHY JIMHaMIKy Ta IpaBOBI MeXaHI3MHM ii BHopsakyBaHHs. Ha Hboro
Oe3mocepelHbO  BIUIMBAIOTh BO€HHa arpecis pd mnpotu VYKpaiHM, IHCTUTYLIHHI 3MIHU
€BPOIHTErpaLlIfHOTO KypCy, TNpPUCKOpeHa LudpoBizalis Ta pyx 10 yHIDIKAIil MIATHKHAX
iH(ppacTpykTyp. Y IIbOMY KOHTEKCTI YTOoJa MpO acomiamiro MK YKpaiHOH Ta €BpOMEHCHKUM
Coro30oMm 3adikcyBaiia 04iKyBaHH II0JI0 PUHKOBOI OpraHi3allli eKOHOMIKH, TPAaBOBO1 CYMICHOCTI Ta
MiABUILEHUX CTAaHAAPTIB (DIHAHCOBOTO PETyNIOBaHHS, 110 3000B’A3y€ 10 MOJIEpHi3allii MPaBOBUX
PEXHUMIB IPOLIOBOro 00Iry Ta miuaThkHUX cepsiciB [ 1]. HamionansHa ekonomiuna ctpaterist 10 2030
POKY KOHKPETH3Y€E IIi BUMOTH y BHIJISIJII CTPATEriyHOi paMKH: MaKpOEKOHOMIYHA CTaOUIBHICTD,
JI0Bipa /10 HalllOHAJIBHOI BalIOTH, LUdpoBa TpaHcPopMallis piHAHCOBOIO CEKTOPY Ta MiJABHUILEHHS
¢dinancoBoi Oe3meKu BHU3HAUEHI SK B3a€MOIMOB’S3aHI I, IO OE3MOCEepeHbO 3allekKaTh Bij
MOCJIIJOBHOT'O pepOpMYyBaHHSI IPOIIOBOI cUcTeMH [2].
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I'pomioBuii 06ir K MpeaMET MPaBOBOTO PETYIIOBAHHS CIIiJ] PO3YMITH HE JIUIIE SIK TeXHIYHUN
MEXaHI3M TIEPEeMIIIICHHs KYMBEIbHOT CIIPOMOXKHOCTI, a K cepy peanizarii myOaiYHUX 1HTEPECIB,
1e aeprkaBa 3a0e3neuye cTablIbHICTh TPOIMIOBOI OJUHMI, JIIKBITHICTD, O€3MEPEePBHICTD MIATIKHUX
MPOIIECIB 1 MPAaBOBY BU3HAYEHICTD JJII YYACHUKIB pUHKY. L{i BiTHOCHHU € TyOI1YHO-TIPaBOBUMH 3a
CBOEIO TIPUPOJIOI0, TTO3asIK y HUX 3aBXKIM MPUCYTHIN Cy0’ €KT, HAAUICHUH MyOIIYHOIO BIAI00; BOHU
CIpsMOBaHI Ha JIOCATHEHHS 3araJIbHOCYCIIJIBHUX IIJIEH 1 MAMOPSAIKOBaHI 3aCaIHUIUM MTPUHITATIAM
my0JIIYHOTO TIpaBa — 3aKOHHOCTI, IPOMOPLIHHOCTI, IMyOIi4YHOI TOBipH Ta mia3BiTHOCTI [3—6]. BiaTak
MPaBO TPOIIOBOTO OOIry JIOTIYHO IOCTa€ SIK CAaMOCTIHHUH MIKTally3eBHH IHCTHTYT MYyOJIYHOTO
npaBa, IO IHTErpye KOHCTUTYILiiHI, aJAMIHICTpaTHBHI, (IHAHCOBI Ta KpPUMiHAJIBHO-TIPABOBI
IHCTPYMEHTH JUIs 3aXUCTY EKOHOMIYHOT'O CYBEpPEHITETY.

Metox TpaBOBOrO peryioBaHHS Yy wHid cdepi Mae KOMIUIEKCHUI xapakrtep. Ha
KOHCTUTYLIIHHOMY PiBHI 3aKJIa1al0ThCsl OCHOBHU I'POIIOBOI CUCTEMH, CTaTyC HAI[IOHAIBHOI BAJIIOTH Ta
paMKa HE3aJeKHOCTI IIEHTpPaJbHOro OaHKy; aIMiHICTpaTHMBHO-TIPABOBI 3acoOu 3a0e3neuyroTh
oprasizarfito Ta HarIsa;, (piHAHCOBO-NPABOBI — PETYJIIOBAaHHS TPOIIOBO-KPEAUTHUX BIJIHOCHH Y iX
my0JIiYHOMY BUMIpi; KpUMiHAIBHO-TIPABOBI — OXOPOHY BiJl HaiiHeOe3MeuHImuX nocsrab. J{o nuporo
JIOJTAIOThCS €KOHOMIKO-TIPABOBI 1HCTPYMEHTH (TapreTyBaHHs iH)IIALII, omepalii Ha BiIKPUTOMY
pPUHKY, OOJIIKOBAa CTaBKa, CIEI[iaibHI PEXHMHI 3aX0[H), SAKI 3’€AHYIOTh IOPUAMYHI TPHUIHCH 3
MaKpOEKOHOMIYHOIO JIOTiKo. CUHXPOHI3allisl HIUX METOAIB KPUTUYHO BAXKJIMBA B YMOBAaX BOEHHOI'O
qacy, KOJIM MOTPiOHI MIBHU/IKI, aJie TPaBOBO BUBIPEHI pPillleHHS, 31aTHI BTPUMYBATH KYPCOBY Ta LIHOBY
cTaliIbHICTH 06€3 pylHYBaHHS PUHKOBHX CTHUMYIIB.

CTpyKTYypHO IHCTHUTYT TIpaBa TPOIIOBOTO OOIry OLIJBHO ONHMCATH 4Yepe3 B3aEMOIII0
«aTpuOyTHUBHOTO fpa» Ta «IOMOMIXKHOTO KOHTYPY». ATpUOYTHBHI CyOIHCTUTYTH — I 0a30Bi
MIPAaBOBI CETMEHTH, 0€3 AKHUX HE iICHY€E TMPaBOMOPSIKY IPOIIOBOTO O0ITyY: €IMHA JIep>KaBHA TPOIIOBO-
KpeUTHA TOJIITUKA; €MICIHHI MPOIECH; y4acTh HaIllOHAJIBbHOI IJIATIKHOI CHUCTEMH; Jep>KaBHUN
KOHTPOJIb 1 HATJIST, TPOIIOBUH 0O0Ir y Ka3HAYCHCHhKiA CHCTeMi BUKOHAHHS OIOJDKETIB; FOPUIUYHA
BIJIMOBIAANBHICTE. J{OMOMDKHI CYOIHCTHTYTH 3a0e3MeuyloTh aJalTUBHICTh 1O HETHUHOBHUX abo
BHCOKOPH3MKOBHX CTaHIB: ()yHKIIOHYBAaHHS B YMOBAax CHEIiaJbHUX aIMiHICTPaTUBHO-TIPABOBUX
peXHUMIB (30KpeMa, BOEHHOTO CTaHy), Y MEXJIEPKaBHHUX IHTETpaliiHUX 00’ €IHAHHAX, a TaKOX Y
IUTOIIMHI IIHOYTBOPEHHSI Tpomiei (KypcOyTBOPEHHs, BAJIOTHI iHTEpBEHIIi, OOMEXEHHS pyXy
Karlitajly Touo). Pa3oM BOHM yTBOPIOIOTh LIJIICHY, BHYTPIIIHBO Y3TOJDKEHY CUCTEMY, 1110 MOEJHYE
crabinizamiifny, KOOpIMHYIOUY Ta OXOpOHHY (PYHKIIT AepKaBy.

3MICTOBHE HAaBAaHTA)XEHHS aTpPUOYTHUBHOIO sJipa MPOXOAUTH 4Yepe3 CYOIHCTHTYT €IUHOI
JIep’KaBHOI IPOMIOBO-KPEAUTHOI MOMTUKH. MOro mpeaMeToM € CYCIigbHi BiXHOCHHH, MOB’S3aHi 3
(dbopMyBaHHSAM, 3aTBEP/PKEHHSAM 1 pealli3alli€l0 CTPATeriuHUX OPIEHTUPIB MOHETAPHOI IMOJIITHUKY;
IHCTUTYLIHHOIO KOOPAMHALIIEI0 LEHTPaIbHOrO0 OaHKy 3 YpS/JOBUMU OpraHaMM; IPaBOBUM
3a0e3MeueHHsIM IHCTPYMEHTIB 1IHOBOI Ta ()iHAaHCOBOI CTaOUIBHOCTI; Y3TOJKEHHSM 13 OIOKETHOIO,
BAJIOTHOIO Ta IHUIMMM HampsiMamMH MyOJi4HOiI MoiTUKH [7-9]. ¥V Mexkax LbOro CyOIHCTUTYTY
KOHIIEHTPYETBCS «JI0BIa BOJIS MpaBay — CIPOMO>KHICTh MpaBa 3a(iKcyBaTH I[ili, MEXIi Ta MPOLEAYpH
MOHETapHOI MOJIITUKH TakK, 11100 BOHU BUTPUMYBAJIN MOJIITUYHI LIMKIIHU, IIOKK O€3MEeKH i 30BHIILIHI
¢iHaHCOBI 30ypeHHS.

Jlpyruii 6a30BUil eIEMEHT — CyGIHCTUTYT JepaBHOTO KOHTPOJIIO Ta HArsdy. Moro 3mict —
rapaHTyBaHHsS IPABOBOI YHOPSJIKOBAHOCTI OOIry uepe3 CHCTEMY IMPEBEHTHBHUX 1 HarjsI0BUX
IHCTPYMEHTIB: T€peBipKa IJIATOCIIPOMOXKHOCTI Ta CIIPABXHOCTI TPOIIOBUX 3HAKIB, CTaHAAPTH
KacoBMX omepaliii i1 Oe3roTiBKOBUX pO3paxyHKIB, BAJIOTHUI Harjsa, y3rofKeHI MeXaHi3MU
(1HaHCOBOTO MOHITOPHUHTY, NUCUMIUIIHYBaHHS MOBEIIHKH Y4aCHUKIB puHKY. KoHTposnb TyT — He
JIMILE PEeTPECUBHUM, a i opraHizaiiiHuii: BiH MiATPUMYE MPO30PICTh, MeperdauyBaHICTh Ta JA0BIpY
SIK YMOBU HOPMAJIbHOTO ()YHKI[IOHYBaHHSI PUHKY.

Tpete — cyGiHCTUTYT rpoIIOBOi eMicii. FIoro sjpo CTaHOBISTS BiHOCHHH IIAHYBaHHS OOCATIB
eMicii 3 ypaxyBaHHSIM MAaKpOEKOHOMIYHUX MOKAa3HUKIB 1 IUIATDKHUX MOTPeO, MpPaBOBUN pPEXUM
BUTOTOBJICHHS Ta OOIry TpOIIOBMX 3HAKiB, MpaBWja 1HKacallii Ta BUJIYYEHHS, a TAKOXX IPaBOBE
OTOCEPEIKYBaHHSI MYJbTUILIIKALII Oe3roTiBKOBUX Trpouieil OaHKIBChKOIO cuctemoro. IIpaBo
3abe3mneuye KepoBaHICTh IIUX MPOLECiB, a0u eMICiiHI pilleHHs He MiJPUBAIN LIHOBY CTa0IbHICTS 1
HE PO3MHUBAIIN MYOJIYHY JIOBIPY.
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YerBepTe — y4yacTh HallOHAJIBHOI IUIATLKHOI CUCTEMHU Yy TpolroBoMmy obiry. lle He mpocto
TeXHIYHUH CETMEHT, a 1H(pacTpyKTypHa «KPOBOHOCHA CHCTEMa» EKOHOMIkH. [IpaBo BH3Hauae
BUMOTH /IO OpraHi3amii IJIaTDKHUX CHUCTEM, iX peecTpalii Ta Harisay, yHpaBliHHS pPU3MKAMU
(JTIKBIMHOCTI, OIEpaliiHUM, CHUCTEMHHM), MOPSAIOK IHII[IFOBAaHHS, BHUKOHAHHS Ta 3a0e3MeueHHS
IJIATEXKIB, B3aEMOPO3PAXYHKH Mk OaHKaMU Ta HEOAHKIBCBKMMHU ycTaHoBaMu. s Ykpainw, sika
rapMOHI3ye perymoBaHHs 3 acquis €C, 1eil cyOIHCTHTYT — FOJIOBHHM KaHAJ 1HTETpaIlii 10 € JMHOTO
€BPOTENUCHKOTO TUIATIKHOTO TMPOCTOPY, IO BOJHOYAC MOTPeOye YBaXHOTO OallaHCYBaHHS MK
BIAKpUTICTIO Ta Oe3mekoro [1], [2].

I1’siTe — rpOLIOBHIi 06T y Ka3HaueiChKill ccTeMi BUKOHAHHS 610pKeTiB. MieThes mpo npasosi
BITHOCUHM Ka3HA4EHChKOrO 0OCIYroByBaHHS: BIAKPUTTS Ta BEJCHHS PaxXyHKIB, KACOBE BUKOHAHHS,
MOHITOPHUHT 1 3BITHICTb, YNPABIIHHA JIKBIJHICTIO €IUHOIO Ka3HAYEHWCHKOTO PaxyHKY, CYIpPOBIJ
Jiep>KaBHUX IIporpaMm 1 KOHTpakTiB. Lleil cermeHT pernpe3eHTye «ryOniuyHUl KOHTYp» I'pOLIOBOIO
00iry, y SKOMY BUIIPOOOBYIOThCS HA MPAKTHIN NPUHIUIH e(EeKTHBHOCTI, I[IJThOBOTO BUKOPHCTAHHS
Ta MPO30pocTi MyOaiYHUX (iHAHCIB.

Hlocte — ropuau4Ha BiAMOBIJAIBHICTH Y cdepi rpomoBoro obiry. Bona Mae KOMIUIEKCHY
npupoy: GiHaHCOBO-TIPABOBY (MTOPYIIIECHHS MMPABUJI KaCOBOI JUCIUILIIHY, JIIMITIB TOTIBKH, TTOPSIAKY
BUKOPUCTaHHA KOIITIB), aAMIHICTPaTUBHO-TIPABOBY (ITOPYLICHHS MTPABUJI BAIFOTHOTO PETYIIOBAHHS,
rOTIBKOBHX/0€3rOTIBKOBHX PO3PAaXYyHKIB) 1 KpUMIHAIBHO-TIPABOBY (HaliHeOe3MeUHillli MOCSATaHHS Ha
TPONIOBY cucTeMy W myOmiuHi (iHaHCOBI BigHOCWMHH). CaMe dYepe3 HEBIIBOPOTHICTH IMPABOBHX
HACNIJIKIB TIPaBO TPAHCIIOE CYCHUIBHHM CHUTHAl MPO <OKOPCTKICTHY» ITyOJIIYHOTO 1HTEpecy MO0
CTaOIBHOCTI TPOIIEH.

JIONOMIXXKHHMI KOHTYp BUKOHYE pOJIb «aMOPTHU3AaTOpa» y KpU30Bi MEPIOJU Ta «IIepeKiiagadar
MK HaI[lOHAIBHUM 1 HaTHAIIOHAJILHUM PIBHSIMH PEryJIIOBaHHs. B yMOBaxX BOEHHOTO CTaHy JiepKaBa
KOPHUT'Y€E BAJIFOTHI OOMEKEHHS, PEKUM PO3paxyHKiB, MpaBuila pyxy KariTany, IpiOpUTU3YE TUIaTexi
KPUTHYHOI IHPPACTPYKTYpH — yCe 1Ie Ma€ MpaBoBy (HopMy CreniaIbHUX aMiHICTPaTUBHO-TIPABOBUX
peXUMIB. Y TUIOHIMHI MDKIEpXKaBHUX 00’ €IHAHb MPaBO KOOPAUHYE KYpCOBI MEXaHi3MHU, MJIATIKHI
CTaHJApTH, CIUIbHI I1HCTPYMEHTH pO3PaXxyHKiB 1 KOHTPOJIIO, 3a0e3Medyloyd CYMICHICTh i
nependadyyBaHICTh TPAHCKOPJOHHHMX TOTOKIB. Y CErMEHTI I[IHOYTBOPEHHS TpoIeil mpaBo
BCTaHOBJIIOE PaMKH OQIIIITHOTO KypCOYTBOPEHHS, BAJTIOTHHX IHTEPBEHIIH, TOITYCKY/OOMEXEHHs
IHCTPYMEHTIB, a TaKOX MEXaHI3MU CHiBMpalll 3 MDKHAPOIHUMHU (iHAHCOBUMHU OpraHi3alisiMu —
HACTUIBKH, HACKUIBKH 11€ TTOTPIOHO 11 30€peKeHHST MOHETAPHOTO CYBEPEHITETY.

CucTeMOyTBOPIOBAIBHUN XapakTep IpaBa TPOLIOBOTO OO0Iry BHUSBISIETHCS y JIBOX THUIAX
BHYTpILIHIX 3B’s13KiB. CyOOpauHaIliiiHi — HOpPMU OJIHOTO CETMEHTa KOHKPETHU3YIOTh 0a30B1 IPUIIUCH
BUIIIOTO PiBHS (HANIPUKIIA], KOHCTUTYIIHHI 3acaii — y ClieliaJbHUX 3aKOHAX 1 MiA3aKOHHUX aKTax).
Koopaunariiini — komu pi3HI CYOIHCTUTYTH B3a€EMOJIONIOBHIOIOTh OJIMH OJHOTO (CKa)XiMo,
Ka3HayeMchbKUi OO0Ir 1 Jep>KaBHUM KOHTPOJIb Y CYNPOBOJDKEHHI Jlep)KaBHUX KOHTpPakTiB). Taka
MepEeKMBHA apXITEKTypa J1a€ 3MOT'Y OIHOYACHO JA0CATaTH CTa0lIbHOCTI Ta €IaCTUYHOCTI: IIPaBo 33a€
paMKy, ajie He mapai3ye aJanTauiifHi MexaHi3MH €KOHOMIKH.

VY3aranpHIOIOYM, TpPaBO TpOLIOBOro 00Iry BHUKOHYe MoABiMHY ¢yHKui0. [lo-nepie,
crabinizaniiiny: (GopMye IpaBoOBi YMOBHU I[IHOBOI CTabIILHOCTI, IJIATOCIIPOMOYXKHOCTI Ta J0BIpU 10
IpUBHI, a BIATaK — Iepen0auyBaHOCTI €KOHOMIUHHUX IPOLECIB 1 3aXUCTy MyOJIYHUX (PIHAHCOBHUX
inTepeciB. Ilo-npyre, cyBepeHi3aliiiHy: HaJgae Jep)kaBi IHCTPYMEHTH peani3alii eKOHOMIYHOTO
CYBEpEHITETY Y BIIKpUTIN €KOHOMIII1, IHTETPOBaHIN /10 €BPONEHCHKOTO Ta I1100aIbHOT0 (PiIHAHCOBOTO
npoctopy [1], [2]. B yMoBax BoeHHUX 3arpo3 i IpUCKOpeHoi TpaHcpopMallii pUHKIB caMe MO€JHAHHS
MPaBOBUX 1 EKOHOMIYHHMX IHCTPYMEHTIB Yy MEXaxX €IWHOTO I1HCTUTYTY J03BOJISIE YXBalllOBaTH
pillieHHs, 110 OJHOYACHO BIANOBIZAIOTh BUMOTaM Oe3leKH, MpPUHIMIIAM BEPXOBEHCTBA IpaBa Ta
JIOT1IIl PUHKOBOT €KOHOMIKH.

[Toanpinii poO3BUTOK IIbOTO IHCTUTYTY JOLIBHO COPSIMYBATH Y YHOTUPHOX B32EMOTIOB’ I3aHUX
Hanpsimax. [lepme — cucremaTuzaiis Ta YHOPMYBAaHHST MAacHUBY akTiB TpOIIOBOro o00iry 3
ypaxyBaHHAM iepapxii pkepes, 1100 3HU3UTH PEryisTOpHY (QparMeHTamilo Ta MiABUIIUTH
nepen0adyBaHICTh JJIsl YUaCHUKIB pUHKY. J[pyre — mornu0iieHHs MpaBOBUX rapaHTiil cTablIbHOCTI
HAI[IOHAIBHOI BAJIOTH, BKJIIOYHO 3 MPO30PILIMMH MPOLeypaMHu MPUHHATTS MOHETAPHUX PIllIEHb 1
BIJIMOBIAAJIBHICTIO 3a iX peanizainito. Tpere — misecnpsiMOBaHa TapMOHI3allis 3 €BPONEHCHKUMHU
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CTaHJIapPTaMH TUIATDKHUX TOCITYT, HATJSIIY Ta 3aXUCTY CIOXHUBava (piHAHCOBHX IMOCIYT SIK YMOBa
TEXHIYHOT CYMICHOCTI 3 €nuHUM puHKOM [1], [2]. UeTBepTe — PO3BUTOK MPABOBUX MEXaHI3MIB
U(POBOrO TPOIIOBOro 00iry (MUTTEBI IJIATEXi, €-Ipolli, IHHOBAIIfHI TUIATKHI 1HCTPYMEHTH) Yy
MO€THAHH] 3 PU3UK-OPIEHTOBAHUM HATJISIOM.

3 oryIsiAy Ha METOI0JIOT 110, KOPHCHOIO € OIOpa Ha TOKTPUHAIBHI IIX0/IH 11010 PO3MEKYBaHHS
yOIIYHOTO ¥ IPUBATHOTO MPaBa, iX MEX 1 IEPETUHY, a/Ke CaMe TYT MPOXOAUTD JIiHis, IO 103BOJISIE
KOPEKTHO BIHECTH TPOLIOBUH OOIr 10 MyOJIYHO-TIPAaBOBOIO MPOCTOPY Ta BHU3HAUUTH MEXI
MPUBATHOI aBTOHOMIi y (iHaHCOBUX BigHOCHHAx [3—6]. BoaHouac iHCTHTYyLIHA paMKa €IUHOT
IPOILIOBO-KPEAUTHOI MOJITUKH Ma€ CIUPATUCS Ha yCTaJlleHI HAyKOBI MIIXOAM IMOAO Ii IIEH,
IHCTPYMEHTIB 1 MPOIEAYp — K y MPAaBO3HABCTBI, TaK 1 B eKoHOMiIll [7-9]. CuHTE3 KX IBOX OMOp —
3arajJlbHOTEOPETUYHOI Ta MOHETAPHO-TIPUKJIAIHOI — 3a0e3reyye BHYTPIIIHIO JIOTIKY IHCTHUTYTY Ta
HOTO0 MPaKTUYHY JI1€31aTHICTb.

OTxe, mpaBo TpOIIOBOro O0Iry — Ie He Juine Habip HOPM, a KOHLENTYalbHO LUTICHUNA
myOJIIYHO-TIPABOBHI 1HCTUTYT, y SKOMY IIPaBO 1 €KOHOMIKa JiIOTh CHHXPOHHO. BiH 3a0e3meuye
3B’A30K MDK KOHCTUTYLIMHUMH TapaHTiSIMH Ta MOBCAKACHHUMH IUIATDKHUMH TPAKTUKAMH, MIX
MaKpOEKOHOMIYHUMH IUISIMH 1 MIKPOPIBHEBUMH TPaH3aKIISIMH, MK HaI[lOHAIBHAM CYBEPEHITETOM
1 BUMOramu iHTerpoBaHoro ¢inaHcoBoro mpoctopy. Came B IWili CHHXpOHi3amii — ¥oro
METO/I0JIOTIYHA HOBU3HA Ta MPUKIIAAHA I[IHHICTH /Ui TOBOEHHOI BiIOYAOBU, CTIMKOTO 3pOCTaHHS U
YCIIIIHOI €BpOIHTErparii Y KpaiHu.
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Mpynap I'anuna Bonooumupiena,

00KMOp IPUOUYHUX HAYK, npoghecop,

npogecop xkaghedpu npasocydos

IOpuouunozo gpaxyromemy

Hayionanvnoco mpancnopmuozo ynieepcumemy

3AXHCT NEPCOHAJIBHUX TAHUX ITPAIIBHUKIB Y HU®POBOMY
CEPEAOBHUII: BUK/IMKHU CTAJIOI'O IPABOTBOPEHHS B YKPAIHI

AKTyanbHICTh gociimkeHHs. CTpiMka nudpoBi3allis pUHKY Ipaii — BiJl e-TPYI0BUX KHIHKOK
1 MacoBOro mepexoay Ha AMCTAHIIIHY POOOTY 0 BUKOPUCTAHHS AITOPHUTMIYHHUX CHUCTEM BiTOOpY
MepPCOHATY — PaJUKaIbHO 3MIHIOE CITIOCOOM 30MpaHHs, 30epiraHHs Ta BUKOPUCTAHHS IEPCOHATBLHUX
JTaHuX TpaniBHUKIB. HamioHampHa mpaBoBa 0a3a 3aluIIA€Tbes (ParMEHTOBAHOIO i HE MOBHICTIO
TapMOHI30BaHOIO 3 €BPONECHCHKUMHU CTaHAAPTAMHU; BOJHOYAC 3pPOCTAIOTh PU3HKU HAJIMIpPHOTO
MOHITOPUHTY, BUTOKIB 1 TUCKpUMIHAIIHUX MpakTHK mnpodimoBanHs. Lle akTyamizye motpedy B
«CTaJIOMY MPABOTBOPEHHI» — IMOCTYNMOBOMY, y3rojukeHomy 3 GDPR Ta HOBUM mpaBom €C 11010
LI, oHOBIIEHHI HOPM TPYIOBOTO, aIMIHICTPATUBHOT'O Ta iH(GOPMAILIHHOTO MTpaBa

Meta nocnimxenns. OKpeciaeHHsI MPAaBOBUX 3acaj 1 HANPSMiIB YIOCKOHAJIEHHS 3aXUCTY
MEPCOHAIBHUX JAHUX IMPALlIBHUKIB y HU(PPOBOMY cepenoBulli 3 ypaxyBanusm sumor GDPR, Al Act
Ta MPUHIIMITIB CTAJIOT0 IPABOTBOPEHHS, a TAK0K BUSBJICHHSI KOJII31H M TpyIOBUM 1 iHpopMaLiitHUM
MIPaBOM Yy KOHTEKCTI mudposizamii mpari.

Bukiian ocHoBHOro Marepiany. basosuii 3akon Ykpainu «IIpo 3axuct nepcoHaabHUX TaHUX»
(Ne 2297-VI) Bu3Hauae 3arajibHi IPUHIMIHN 00pOOKH, ajie moTpedye CUCTEMHOT eBpoatanTaii (4iTki
nediuimii, pomi controller/processor, DPIA, mnoBigomieHHs m0po mnOpyIIeHHs, eGEeKTUBHUN
HarJISIIOBUI OpraH), 0 BH3HABaJla 1 Hayka, 1 3aKOHOTBOpYi iHimiaTmBH (30kpema Ne 8153,
npuitHsATHI y iepmomy ynuTansi 20.11.2024) [1].

3ampoBa/pkeHHsT e-TpyAoBUX KHIKOK (3akoH Ne 1217-1X) 1 posmmpeHHS pexuMiB
nucTaHniiHoi/HagoMHo1 podotu (3akon Ne 1213-IX; ct. 60-2 K3nll) mepesenu 3HauHy YacTHHY
TPYAOBUX JaHUX Yy €NEKTPOHHY (HOpMy I MOCTABMIIM MUTAHHS «IIpaBa Ha BIIKIIOUYECHHS», PEKUMIB
JOCTYILy, JIOTYBaHHs Ta 30epiranus [2; 3;4].

3akoH Ne 851-1V rapanTye 10puINYHY CHITY €-JJOKYMEHTIB, ajie CyJ0Ba MPAKTHKA HAroJIOIIYE:
JUIS €NEeKTPOHHUX TOBIJIOMJIEHb CYTTEBI MIATBEPIKEHHS JOCTaBKH/aBTEHTUYHOCTI; PO3JIPYKIBKU
BEO-CTOPIHOK caMi 1o co0i He MoBOAATH (pakTiB. lle mpsMo BIumMBaE Ha TPYAOBI CHOPU OO
MOBIOMJICHb MPAIliBHUKY/POOOTOAABIIO, MOTOIKEHb MOJITUK TOIIO. BueHi Ta cyaoBa mpakTHKa
BKa3yl0Th, 1110 MOTPIOHI YHI(IKOBaHI MpolecyallbHI CTaHJapTU 30upaHHs/30epiraHHs HU(POBUX
noka3iB podotomasieM. [5;6, c. 29;7]

GDPR 3anae npuHIMnm MiHiMi3anii, Mpo30pocTi, 0OMEXEHHsI LlJIeH, TpaB cy0’ €KTa JaHMX, a
Tako)k BuMarae DPIA s pusukoBUX omepauii — HampHUKIad, MaclITaOHOTO MOHITOPHHTY
npauiBHukiB. Permament (€C) 2024/1689 (Al Act) BigHocuts iHcTpymentu LI nans
HallMy/OLlIHIOBaHHS TE€PCOHANy J0 «BHUCOKOPM3UKOBHX» 1 TIependavae croemiagbHi BUMOIH:
YIOPaBIiHHSA PU3UKAMHM, AKICTh JAHUX, MPO30PICTh, JIOACHKUI Harisid, kidepOesneka. Lle mpsimo
BIUIMBa€ Ha npakTuku HR-aHamiTuky B YKpaiHi B KOHTEKCTI €BpoiHTerparii. [8;9].

Ha wmoro nymky, nomoxkenHss GDPR Ta Permamenty (€C) 2024/1689 (Al Act) €
(byHIaMEeHTaJIbHUMH Opi€EHTHpaMU Ui (POPMYBaHHS Cy4acHOI MapaAurMH IIPaBOBOTO PETyIIOBaHHS
y cdepi 3aXHCTy MEPCOHATBHUX JaHUX TMPAIIBHUKIB, OCOOJIMBO B KOHTEKCTI BHKOPHUCTAHHSI
TeXHOJIOTil 1mTy4Horo iHTenekty B HR-mpomecax. BoHum neMOHCTpyIOTh mepexia BiJ
JEKJIAPATUBHOTO JI0 PU3UK-OPIEHTOBAHOTO ITIXOMY, KOJHU JIep)kaBa 1 poOOTOaBeIlb 30008’ s13aH1 HE
JMIIE TOTPUMYBATUCA (POPMATIBHUX MPaBUII, a M yIIPaBIATH PU3UKAMH MOPYLICHHS MPaB JIIOJUHH.
[lpuHnunu MiHiMiI3alli, MOpomopIiiiHoCcTI Ta mpo3opocti, 3aknaneHi B GDPR, crBoprooTh
CBO€PITHUH eTHUHUI Kapkac s uudpoBoi enoxu, Tofl sk Al Act geranizye BUMOTH J10 6€3M€YHOT0
Ta M1A3BITHOTO BUKOPUCTAHHS aJIFOPUTMIB, SIKI MOKYTh BIUIMBATH Ha TPYJOBI PIlLICHHS.

B ymoBax eBpoiHTerpamiifHoro kypcy YKpaiHu I1ii JOKyMEHTH MaloTh HE JIMIIe HOPMAaTHUBHE,
a i METO/IOJIOTIYHE 3HAaYeHHs. BOHM BUMararoTh IepeoCMUCIEHHSI HAI[IOHATBHOT CHCTEMHU TPYJOBHX
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rapaHTiii 1 po3poOJeHHS MPaBOBUX 3aM001KHUKIB BiJl aBTOMATU30BaHOI JUCKPUMIiHAIIi{, TOPYIICHHS
MPUBATHOCTI M HEMPABOMIPHOTO MOHITOPHHTY TpalliBHUKIB. Ha Moe mepekoHaHHsI, agamnTallis
yKpaiHChbKOro 3akoHomaBcTBa A0 craHaapTiB GDPR i Al Act moBuHHa OyTH HE TEXHIYHUM
3all03UYEHHSAM, a IHCTUTYLIHHUM IIEpETBOPEHHSAM — 13 (DOpPMyBaHHAM KyJIbTYpH «ETHYHOIO
U(POBOro YHPABIIHHS» Ta TOCWJICHHSAM pOJIi JIIOJACHKOTO KOHTPOJIO HaJ alrOpPUTMIYHUMHU
nporecamu y chepi mparii.

3 MeTo10 3a0e3nedeHHs1 €(heKTUBHOTO Ta CTAJOrO IMPABOBOTO PETyYIIOBAHHSA y cepi 3axucty
MePCOHAIBHUX JAHUX MPalliBHUKIB JOIUILHUM BHIAE€THCS peaizallis TAaKUX HapsMiB:

1) T'apmoHi3alis HaliOHAIBHOTO 3aKoHOnIaBcTBa 3 Hopmamu €C. HeoOximHO 3miliCHUTH
KOMILIEKCHE OHOBJIEHHS 3akoHy YKpaiHu «[Ipo 3aXuCT nepCcoHaIbHUX AAHUX» Y BIAMOBIIHOCTI A0
nonoxenb Permamenty (€C) 2016/679 (GDPR), nepen0GaunBiIM 4iTKe pO3MEKYBAaHHSI CTaTyCIiB
BOJIOZLJIBIISL TA PO3NOPAJHUKA JAHUX, 3alIPOBAKEHHS IPOLIETYp OLIHKHU BIJIMBY Ha 3aXMCT JAHUX
(DPIA) Ta 000B’30K MMOBiJOMJICHHS TIPO 1HIMICHTH OC3MEKH.

2) ImruiemeHTarisi €BpONEHCHKUX TMIAXOIIB /O BUKOPHCTAHHS INTYYHOTO IHTEJICKTY B
TPYyZOBUX Tmpouecax. 3 orisay Ha mnonoxkeHHs Permamenty (€C) 2024/1689 (Al Act) Bapto
pO3po0OUTH CHeIianbHI MPAaBOBI MEXaHI3MH KOHTPOJIIO 33 3aCTOCYBaHHSM AJITOPUTMIYHUX CHCTEM ITi]]
yac BiOOpY, OIIHIOBAaHHA Ta MOHITOPHHTY MNpAIliBHUKIB, 3a0€3MEUMBIIN MPUHIUINA MPO30POCTI,
HEMCKPUMIHALIT Ta «II0JCHKOT0 KOHTPOJO» Haj pimeHHsamu 1.

3) Po3pobnenns yHipikoBaHMX MPOIECYAIbHUX CTAaHAAPTIB MIOJ0 CIEKTPOHHHUX JOKa3iB Y
TpyaoBux crnopax. Ilpononyerses 3akpinutu y K3nll ta nmponecyanpHux kojekcax mnpaBuiia 100
aBTeHTU(iKawlii, 30epiraHHs Ta JOMYCTHMOCTI €JIEKTPOHHHMX JOKa3iB (Jor-¢aiimiB, MeTaJgaHuX,
€JIEKTPOHHHX MOBIIOMJIEHb) y CYIOBOMY ITPOIIECI.

4) TlocwieHHS IHCTHUTYIIHHOTO KOHTpONO Yy cdepi MepcoHaNbHUX AaHuX. JlomiapHO
PO3IMIMPUTH TOBHOBAXXEHHs Y TIOBHOBaxkeHOTo BepxoBHoi Pagu Ykpainu 3 mpaB JIOAMHU Y YaCTUHI
3MIIHCHEHHSI CHCTEMHOTO MOHITOPHHTY 00pOOKH MEPCOHANBHUX JaHUX Y cepi Mpaili Ta 3anpoBauTu
MeXaH13M IPEBEHTHUBHOI'O aIMIHICTPATUBHOI'O HAIJISAAY.

5) CTBOpeHHs HalliOHATBHUX CTaHIAPTIB IHPOPMAIiiHOT Oe3MeKkn y TPYAOBUX BiTHOCHHAX.
Cnig po3poOMTH Ta 3aTBEPAUTH THUIIOBI TOJITHKH KOH(DIACHIIIMHOCTI, CTaHIApTH 30epiraHHs
EJIEKTPOHHMX KAJPOBHUX JAaHUX Ta BUMOTH J0 0€3MeYHOT0 (PyHKI[IOHYBaHHS €IIEKTPOHHUX TPYJOBHUX
peecTpiB, 110 3a0€3MEYUTh €HICTh MPABO3aCTOCOBHOT MPAKTUKH Ta MiJIBULIUTH JOBIPY MPalliBHUKIB
10 QpoBHUX POPMATIB B3aEMO/III.

BucHoBkH. 3ax1CT epCOHANBHUX JaHUX MPAliBHUKIB Y IM(DPOBOMY cepeaoBuUIlll OiIble HEe
3BOJIMTHCS JI0 MOJTITUKUA KOH(IIEHIIIHHOCTI — 1€ CUCTEMHA BUMOTa IIPABOBOI JACP)KaBU Ta KIOYOBA
yMOBa JIOBIpH B TPYJOBHMX BITHOCHMHAaX. YKpaiHa Ma€ MEpPEeUTH BiJ] «TOYKOBHX» 3MIH JI0 CTaJOro,
€TalHOr0 1 CKOOPAMHOBAaHOTO OHOBJIEHHS: TapMOHI3yBaTH MarepianbHi Hopmu 13 GDPR,
immiementyBatd Bumorun Al Act s anroputrmiddHoro HR, yHidikyBatn mpaBuia e-mokasiB i
3MILHUTH HarasA. Takuil Kypce MiHIMI3y€e pU3HKY OPYUIEHb, M1BUIIUTH IPaBOBY BU3HAUYEHICTD JJIS
0i3Hecy 1 3a0e31eUnTh peabHui, a He JeKJIapaTUBHUN piBeHb IPUBATHOCTI MPALliBHUKIB
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3AXUCT IHTEJIEKTYAJBHOI BJACHOCTI Y C®EPI MEJIA TA
COITAJIBHUX MEPEX I YAC IOIIUPEHHSA BOEHHUX ®EUKIB

[ToBHOMacmiTabHa BifiHA TepeHecia 00poThOY 3a IHTENEKTYalIbHY BJIACHICTH y COIMEPEXI:
¢deiiku 1 MaHIMyAMIl 4acTO MOLIMPIOIOTHCS Yepe3 HECAHKIIOHOBAHE BUKOPUCTAHHS UY)KOTO
KOHTEHTY (KaJpu JKYpHAJICTIB, BOJIOHTEPIB, BINCHKOBUX), MiApOOJE€HI JIOTOTUIIM Mefia Ta
«Tepe3anuBu» Bijieo Oe3 3roau npaBoBiIacHUKIB. [lapanenbHo Aie KpuMiHaIbHA BiAMOBIAATBHICT B
Vkpaini 3a nyOiikaililo 4yTJIMBHX MaTepialiB Mpo pyX 1 PO3MIIIEHHSA BIMCBK — L€ NEpPeTHH
0e3MeKOBUX HOPM 13 HU(POBUMH NpakTHKaMM KopucTyBadiB 1 menia. Tox «3axuct IB min gac
BOEHHUX (EIKIB» — 11€ 1 MPaBO3aCTOCYBaHHS aBTOPCHKOro npasa/TM Ha nnatgopmax, 1 3ano0iranas
KO/ B/l HEMPAaBOMIPHUX IMYOJIiKaIliH, 1110 MOXKYTh 3aTPOXKYBaTH KUTTIO.

FOpuaryHa BiqmoBiIb MPAaBOBIACHUKIB y COLMEpekax — Iie Hacammnepen notice-and-takedown
i aBTOMaTH30BaHi cucTeMu imeHTH(dikamii KoHTeHTY. 3a odimiiinoro «Copyright Transparency
Reporty YouTube, maptHepchki Content 1D-3asBu cranoBwim moHaa 99% ycix niid 3 aBTOPCHKOTO
IpaBa, a 3arajbHa KUIbKicTh AiH y 2024 poui nepeBummina 1 mupn [1]. Lle mokasye, mo came
MexaHi3mMu [B € omHmM 13 HaiimMacmTaOHIMMX 3ac00iB MPOTHIIT «imepe3anuBam» 1 (eikam, e
BUKOPHUCTOBYIOTH UyXi Marepiain 6e3 103B0i1y a0 3 ImiApoOJIEHHIM JiKepena.

[TapanenbHo 3 iHCTpymMeHTaMmu IB nie xpumiHaibHa 3a00pOHA Ha MOMIMPEHHS JTAHUX PO
nepemimenHs/po3mimenns 3CY, texniku, [II1O tomo. Crarts 114-2 KK VYkpainu (i3 3miHamu
3akony Ne2178-1X Big 01.04.2022) mpsiMmo BCTaHOBITIOE BiJIMOBIIABHICTh 32 TaKe OMPUIIIOTHEHHS,
3a OOTSKYBaJbHMX OOCTaBMH Iepen0aueHO CYTTEBI CTPOKM mo30aBieHHs Boii. Lle oxommioe i
BHUMAJKH, KO (POTO/BiIe0 MyOIIKYyIOTh Y ColIMepekax abo MepecuialoTh Yy MECeHIKepax, HaBITh
0e3 «yMHCIIy Ha 3paay», — IPaBOMOPYLICHHS KBali(iKyeTbcs caMme 3a (paKTOM HECAHKI[IOHOBAHOTO
nomrpeHHs. J{is penakiiii 1 6sorepis 11e 03Hauae 000B’ 130K MONEPETHBOI IEPEBIPKU I pelaryBaHHs
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KaJpiB Ta TOTPUMAaHHS BIICHKOBHX 3a00pOH, OKPEMO BiJl aBTOPCHKO-TIPABOBUX ITPABHII.

Jani nmpo mMemiaciokuBaHHs (IKCYIOTh, 110 ayAUTOPIsS BUNTHCA BiApi3HATH derku: y 2025
poui 43% ykpaiHIiB NepeBipsAIOTh HASABHICTh JPKEPENbHUX MOCKUJIaHb y MaTepianax (mpotu 37% y
2023), 33% mykaroTh Bieo/dhoTo-maoka3u, 30% crnuparoThes Ha pernyTaiito apropa [2]. s 3axucty
IB e o3nauae: mpo3opa aTpuOyllis aBTOPCTBA, IMIBUJAKE BHUJAJICHHS «IIEPE3aJIMBIBY 1 MpaBUIbHE
oopMIIEHHS JI0Ka3iB MpaB IMiJABUIIYIOTH JAOBIPY 0 OPUTIHAIY 1 3MEHIIYIOTh BipajbHICTh (DEHKIB.
Jlis mpaBO3acTOCYBaHHS — IO TMYyOJIiYHI pO3’SCHEHHS TPO OOMEKEHHS BOEHHOTO 4Yacy Ta
MapTHEPCTBO 3 IIaTHOopMaMu pealbHO MPALIOITh, KOJIU MIATPUMAaH] TPAMOTHOIO KOMYHIKALII€l0.

BoenHi Qeiikn yacTo «IeriTuMi3yroTh» cede yepes miapodieni sorotunu 3MI/nepxopranis
a00 akayHTH-ABIHHUKH. KOpuanyHi 1HCTPYMEHTH TYT — CKapru Ha nopymeHas TM y miardopmax,
UDRP-niponienypu momo JOMEHiB-iMiTaliid 1 cygoBa 3a00poHa HET0OpPOCOBICHOT KOHKYpEHIIii. 3a
nanumu WIPO, y 2024 p. mogano 6 168 UDRP-cnpaB Bix npaBoiacHuKiB 31 133 kpain — ogHa 3
Hal3aBaHTAXCHININX «aHTH-CKBOTHUHIY CTATUCTUK 32 BCIO ICTOPIIO MOJITHKY; 1€ MIATBEPIKYE, 110
OpeH-3JI0BKMBAaHHS  JIMIIAETHCS MAacoOBUM 1 JII€EBUM TMOJEM JJs  [PaBO3acTOCYBaHHS
(BunaneHHs/Tpancdep IOMeHIB, e MackytoTbes mifg 3MI, mrab, 6naroniiini ¢onau tomo) [3].
[Tapanensno Koaekce npaktuku €C moxao aesingopmartii mizg erigoro DSA 30008’ s3ye miaaTdhopmu B
€C posropraTH 3aX0[y MPOTHU Je3iH(DOPMAIIITHAX MTPAKTHK, 30KpeMa IMIIepcoHaIlii OpeH 1B/ MeIiH,
10 Ja€ JOJATKOBUM PEryIsSTOPHUI TUCK Ha BUJAICHHS MiAPOOOK.

o6 mpunuHATH «repe3anuBuy» 1 Gpeikn yepe3 iHcTpyMeHTH B, mpaBoBiacHuKy morpioHa
mpolecyanbHa «CiTKa Oe3neku» MoKa3iB: MepBUHHI (haian/mMeTanaHi, 4acoBi MITKH, CKPIHKACTH 3
URL, noru mnmatdopm (3a 3amuTamu), CBIAONTBA aBTOpCTBa/IineH3ii. B VYkpaini me mincmmoe
onoBieHui 3akoH «I[Ipo aBTopchke mpaBo 1 cymixkHi mpaBay» Ne 2811-IX, rapmonizoBaHwHii 13 mpaBoM
€C: BiH 33aJ1a€ paMKy JJIs IPAaBOMIPHOT'O BUKOPHCTAHHS, CITIOCO0IB 3aXKCTY 1 poOOTH 3 IaTdpopMamMu
(notice-and-takedown). ¥V tpaHcHaIioHaNBHUX KeHcax MPAIFOITh | HEraTOPHI 3aX0IU: OKPIM 3HATTS
KOHTEHTY, 3aCTOCOBYIOThCs Site-blocking/muHamivni GJIOKYBaHHS 3a CyIOBUMH yXBajlaMH — MIJXi,
saxuit WIPO y cBoemy orusazi 2024 p. Big3Havae sk eeKTUBHUIN IHCTPYMEHT 3HMKEHHS Tpadiky a0
MipaTChKUX/MaHIMYISITUBHAX PECYpPCiB, KOJMM TPamuIliiiHi 3ac00M BUSBISIOTHCS HEJOCTAaTHIMU.
[IpakTruHMiA aIrOpuT™M: MBUIKA (DiKCaIlis JOKa3iB — OJIHOYACHI CKapry 3a aBTOPChKUM mpaBoM/ TM
Ha 1uiarpopmax — y pasi cuctemrocti — UDRP i1 (abo) GnokyBanbHI yXBaldw IIOJO CAWTiB-
PETPAHCISTOPIB.

VY3aranbHI0I04H, e()EeKTUBHHHA 3aXUCT IHTEIEKTYaJIbHOI BIIACHOCTI B MEJIia Ta COIIMEepexKax Iy
Yac MOIIMPEHHS BOEHHUX (eikiB moTpedye He MOOAMHOKUX peakliliif, a LiJiCHOI MPaBO3aCTOCOBHOT
MOJIeNIl: MPEBEHTUBHOTO MAapKyBaHHs I aTpuOYyLii KOHTEHTY; IBUIKUX IUIATGOPMHUX MPOLETYP
MIPUITMHEHHS MOPYILIEHb; Y3IO/PKEHUX CYJIOBHX 1 MM03aCyJ0OBUX MEXaHi3MIB TPaHCHALIOHAJIHHOTO
BHJIaJIEHHS Ta OJIOKYBaHHS; HAJIEXKHOI JIOKa30BO1 apXiTeKTypH (Bi (ikcallii MeTalaHux J10 B3a€MOJIT
3 MpoBaiiiepamMn); AOrOBIPHUX IHCTPYMEHTIB JUIs 3aXUCTY OpPEeH/IIB 1 JOMEHIB; CUCTEMHOI CIiBIIpaLli
Jiep’KaBu, TPABOBJIACHUKIB 1 miaaTopM Yy ¢opMmaTi CHIBPEryJIOBaHHA 31 3pO3yMUIOIO
BiJIMOBIAAbHICTIO 32 MOBTOPHI1 3JI0B’KUBaHHS.
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IPABUJIA NEPEMIIIEHHSI TOBAPIB YEPE3 KOPJOH YKPATHU B YMOBAX
BINMHU

IToBHOMacmTabHE BTOPrHEHHs pocii B YKpaiHy BIUIMHYJIO Ha 3MiHY JESIKUX HOPM YHHHOTO
3aKOHOJABCTBA. JlepkaBHAa MUTHA Ciy)kOa YKpaiHu 3iTKHYy’nacsd 3 HEOOXIAHICTIO ONEpaTHBHOIO
BHUpIIICHHS KOMIUIGKCHUX IMpOoOJieM, MOB’SI3aHUX 13 3a0€3MeYeHHsIM €KOHOMIYHOI Ta 0O0OpOHHOI
CTIMKOCTI JiepKaBH, TOMY JI0 3aKOHIB YKpaiHH, B TOMY 4ucii 10 MHUTHOTO Kojaekcy YKpainu Oynu
BHECEH1 3MIHU Ta JOMOBHEHHS, IKI PETryIIOI0Th OCOOIUBOCTI MEPEMIllIeHHs TOBapiB Yepe3 KOPAOH
VYkpainu B yMoBax BiitHH. 3MiHH, 3aIIPOBaHKEHI B IIEH NIepioJl, CIPSIMOBaHI Ha IOCHIICHHS KOHTP OJTIO
3a TepeMillleHHsM TOBapiB, L0 Ma€ CTpaTeriyHe 3HAUYEHHs, a TAaKOX 3a0e3leuye HallOHAJIbHY
6e3neky. IlepmodeproBo Oyn0 BHECEHHs 3MiH y poOOTY OKPEMHX MUTHHX IYHKTIB MPOMYCKY Ha
KOPJIOH1 3 pOCi€r0 Ta OUIOpycClo, JaHe pimeHHs Oyno mpuilHATO JlepKaBHOI MUTHOIO CIIY:KO0O0I0
VYxpaiau 24 nrotoro 2022 poky, a Takoxk Ypsjgom Ykpainu Oyno npuiiaato [loctanoBy Ne426 Bin
09.04.2022, sika MOBHICTIO 3a00POHSIE BBE3EHHS HA MUTHY TEPUTOPiI0 YKpPAiHU B MUTHOMY PEXUMI
IMITOPTY TOBapiB 3 pOCIfCHKOI (enepartii y 3B’s13Ky i3 BiiCbKOBOIO arpeciero [1].

[Tig yac BiliHU cTaja OUIBII MOMKUPEHOIO KOHTpabaH1a, TOMY PEryIrOBaHHS KOPJOHIB TOBHHHO
OyTH OUTBII >KOPCTKIIINM, Y IBOMY BaKJIMBY POJIb BiJlirpa€c MUTHHWA KOHTPOJb. SIK 3a3HAYArOThH
Pe3nik H.I1. Ta bomran A.JI. MUTHUI KOHTPOJIb - IIe HEOOX1/1HI 3aX0/IH, K1 BYKHBAE JePKaBa 3 METOIO
JOTPUMaHHS 3aKOHOJIABCTBA Ta HEJOIYIIECHHS MMEPETUHY KOPAOHY KOHTpaOaHIHUMHU TOBApAMHU YU
TPAHCHOPTHUMU 3aCO0aMU 3 MOPYUIEHHSM MHUTHOT'O PEKUMY Ta IHIIOTrO peryitoBaHHs. Lle mieBuit
IHCTPYMEHT JIep)KaBH, SIKUH CYBOPO periiaMeHTOBaHMi 3akoHOM [2, ¢.106].

Jnis 60poThOH 3 KOHTpabaua00 y 2023 porri Oynu BHECeHH1 3MiHU 10 KprMiHaTbHOTO KOAEKCY
Vkpainu, ioro Oymo momosHeHo crartero 201% y sxiif mepen6aueHo, mo KoHTpabaHma, TOOTO
NepeMilIeHHs Yepe3 MUTHUNA KOpPJIOH YKpaiHM 11032 MUTHUM KOHTPOJIEM a00 3 IPUXOBYBAHHSM BiJ
MUTHOTO KOHTPOJIO TOBapiB (KpIM MIAAKIU3HUX TOBapiB Ta €JIEKTPUYHOI €Heprii), BUMHEHA Y
3HaYHOMY pO3Mipi, - KapaeTbcsi MTpagoM BiJl JECATH TUCAY O ABAIUATH II'SATH THUCSY
HEOMOJATKOBYBAaHUX MIHIMYMIB J0XOAiB TpomaasH [3]. OCHOBHMMHU NpPUYMHAMH BYWHEHHS
KOHTpabaHIM €: YHUKHEHHs CIUIaTH MUTHUX 300piB (ITOJATKIB) JJIsi MEPEMIIIEHHS TOBapiB;
YHUKHEHHS! Oy/b-KHX 3a00pOH Ta OOMEXEeHb, NEepPEMILlyBaHUX TOBApIB; OTPUMaHHS abo crpoda
oTpUMaTH OyIb-iKi popMHU IUIATEeXiB, CyOCcHAiN ab0 1HIINX IUIATEXKIB, SIKI HE MAlOTh IOPHINYHOTO
MiATBEP/DKEHHS; OTPUMaHHs a00 cripoda OTpUMAaTH HE3aKOHHY IepeBary, sika IKOINTh, TPUHIHIIaM
Ta MPAKTHIN 3aKOHHOT KOHKYpeHIii [4, ¢.137].

3MiHM y NpaBujIax NEpeMILEHHS] TOBapiB uyepe3 KOpJOH YKpaiHu B yMOBaX BOEHHOI'O CTaHy
Oyl 3yMOBJIEHI HEOOXIJHICTIO pearyBaHHs Ha KOMIUIEKC MpPOOJIEMHUX AaCHEKTiB MHUTHOTO
KOHTPOJIIO, 110 BUHUKJIM BHACHIJOK BIMCHKOBOI arpecii, Takux sik: 1) 3a0e3nedyeHHs Oe3NeKku Ta
NPOTHIIA KOHTpabaH[i; 2) PU3MKU KOPYMIIHHMX 3JI0BXKMBaHb, 3) BIUIUMB 300iB y yorictuii; 4)
00OMEKEHICTb JIIOACHKUX Ta TEXHIYHUX PECYPCIB; 5) CKIIaJHOCTI 3 IEPEBIPKOIO OXOIKEHHS TOBAPIB;
6) TexHi4Hi Ta iHpopMariiiHi 6ap'epu; 7) HeOOXiAHICTh afganTarii 10 ctanaaptiB €C; §) yckiiaaHeHHs
IUTSL MAJIOTO Ta cepetHboro Oi3Hecy [5, C. 58-59]. OcHOBHUI 3aKOH, SIKUM PETYIIO€THCS TaHe TUTAHHS
€ MutHuii koxekc Ykpainu. ['nmaBoro XII MurtHoro kozexkcy YKpaiHU pErysro€eTbCs MOPSIOK
MIPOITYCKY Ta ONOJIaTKyBaHHS TOBAPIB, 110 MEPEMILLYIOTHCS (IEPECUTIAIOTHCS ) Yepe3 MUTHUN KOPIOH
VYkpainu rpomansHamu. Crarrero 365 MuTHOro Kojekcy YKpaiHu BU3HAYA€ThCS 3arajibHi MpaBuiia
Ta IpoUeAypH JUIsl pI3UYHHUX OCi0, 10 NEPETUHAIOTH KOPJIOH 3 TOBapaMu. [ poMaisiHi MarOTh MPaBo
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nepeMillyBaTH 4epe3 KOpIoH Oy/ib-sKi TOBApH - 11€ € OCHOBOIO, SIKa TAPAHTY€E CBOOOAY MEPEMIIICHHS
0COOMCTHX peuei, OJHAK II€ MPaBO HE MOMIMPIOETHCS HA TOBApH, 3a00POHEHI JO BBE3EHHS a0o0
BUBE3CHHS 3 YKpaiHM, HallpHUKIa: 30posi, HAPKOTHKH, KyJIbTYpHI LiHHOCTI 0e3 1o3Boy Toio. Le
IIOJIOKEHHSI € KJIFOUOBUM JUIsl 3a0€3[1eYeHHs HalllOHAJIbHOI Oe3MeKH Ta JOTpUMAaHHs. 3aleXHO Bl
croco0y HepeBe3eHHs Ta THUILY TOBApy, CTATTS BH3HAUYAE Pi3HI MicCUA Ta YMOBHU JJISl POXOKEHHS
KoHTpoJto. Hampukiaz, 11 noJopoxyodux aBTOMOOUIEM 4K HOi3/10M nepeadadeHa MOKIHUBICTh
JIeKJIapyBaHHs TOBapiB, HE MOKUAAIOYN TPAHCIIOPTHOTO 3ac00y, 10 3HAYHO MPHUCKOPIOE mporec. Le
IIPABUJIO KOHTPACTYE 3 IHIIUMM, SIKI BAMAraroTb ClelM(iuHUX A1i: TOBApH, 1110 BUBO3ATHCS, MOKYTh
Oyt odopmiieHi B OyIb-IKOMYy MUTHOMY OpTaHi Ha BCiii TepuTopii YKpaiHu, TOxi SK TOBapH, IO
BBO3ATHCS (32 BUHATKOM IIE€BHUX KaTeropiil), npoxoaars opopMieHHs Oe3locepelHbO B MyHKTax
NPONYCKy Ha KOpAOHI. TakoXX JaHOK CTaTTero mepeadayeHO0 BUKOPUCTAHHSA CyYacHHX
iH(opMaIIHHUX TEXHOJOTIH, MUTHI OPraHM MOXXYTh BUKOPHUCTOBYBAaTH JOKYMEHTH Ta BIJOMOCTI,
OTpHMaHi uepe3 cucTeMy «CIMHE BIKHO JUIsi MKHAPOIHOI TOPTiBIIi», IO CIPOIIyE OOMiH JaHUMU
MDK PI3HUMM JEepXKaBHUMU OpraHaMM Ta 3MEHIIye OIOpOKpaTMYHE HAaBaHTAKEHHS HAa TPOMAaJIsH.
Kpim nocunenHst KOHTpOII0, Oy BIPOBAKEH] i 1HIIT BaKIIMB1 3MIHU JJIS a1anTalii 10 yMOB BiffHH.
VY 3B’3Ky 3 BOEHHUM CTaHOM Ta 3 MOTPEOOI0 MIBUAKOIO JOCTABJSHHS I'yMaHITapHOI JOIOMOIH,
nporeypa mepeMilleHHs] JaHuX TOBapiB uepe3 KOpAOH Oylia CHpolleHa, MPOIYyCK Yepe3 MUTHHN
KOPJOH YKpaiHU T'yMaHITapHOi JOIIOMOTI'H BiJl IOHOPIB 3/{IHCHIOETHCS 3@ MICLIEM NIEPETUHY MUTHOTO
KOpAOHY YKpaiHM IIISXOM IOJaHHs JeKIapallii, 3al0BHEHOI 0c00010, 110 IIEPEBO3UTh BiAMOBIIHHIMA
TOBap, 0€3 3aCTOCYBaHHS 3aXO0JiB HETApU(HOTO PEryltOBaHHS 30BHIIIHHOEKOHOMIUHOI AisTHOCTI
[6, c.186]. OTxe, moBHOMacIITaOHE BTOPTHEHHS pocii B YKpaiHi 3MYyCHJIO 3alpOBaJUTH 3MIHU Y
MpaBWJIax IEpPEMIllIeHHs TOBapiB 4epe3 KOpAoH YKpaiHu B ymoBax BiiiHW. Llsg Tpancdopmarris
BiOyacsi K BIAMOBib Ha KOMIUIEKC CTPATETIYHHX, €KOHOMIYHUX BUKJIHMKIB Ta IS 3aXUCTY
HalloOHANBHUX 1HTepeciB. OKpiM TOro, 3ampoBaKEHHS TMOBHOI 3a00pOHH Ha IMIIOPT TOBapiB 3
pociiicekoi (eneparii Ta 3MiHM y (QYHKIIOHYBaHHI ITyHKTIB NPOITYCKY Ha KOPIOHI 3 Oiopyccio
J€MOHCTPYIOTh, SIK MUTHHIISl CTaja €JIEMEHTOM JEpXKaBHOI MOJITUKH, CIPSIMOBAHOI Ha 130JIALII0
KpaiHu-arpecopa. Takox A IpoTHIil TIHBOBIM €KOHOMII Ta MiHIMi3allil PU3HKIB, OYJIO MTOCHIEHO
60poTe0y 3 KOoHTpabaHaow. BoaHowac, s 3a0e3neyeHHs KPUTUYHO Ba)UIMBHX MOTped, Oyno
CIPOIICHO MEXaHi3MH MHUTHHX TMpOLEAYp TyMaHIiTapHUX BaHTaxiB. Lli 3MiHM He nwuime
J€MOHCTPYIOTh 3/IaTHICTh JIep>KaBU 10 LIBUAKOI afanTalii B KpH30BUX yMOBaX, ajie i MiAKPECIIO0Th,
0 MHTHA CHCTeMa YKpaiHM € HEBiJl'€MHOIO YacTUHOK ii 0OOpOHO3JATHOCTI Ta E€KOHOMIYHOI
CTIMKOCTI.
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TOPI'OBEJIBHI MAPKH B IU®POBY ENNIOXY:BUKJIMKH TA IIEPCIIEKTUBH

VY cydacHOMY CBIiTi, KoM IIUGPOBI TEXHOJIOTI, IX MOCTIHHUN PO3BUTOK Ta IHHOBAIli CTPIMKO
TpaHchopMyroTh yci cepu Oi3HeCy, MUTaHHS 3aXHCTy OpeH/iB HaOyBae 0COOIMBOI aKTyaIbHOCTI.
3HayHa KUIBKICTh KOMIAHIM ChOTOJHI (PYHKIIOHYE B OHJIAWH-CEPEOBHILI, 110, 3 OJHOTO OOKY,
BiJIKpHMBA€ HOBI MOYUIMBOCTI JUIsl TO3UITIOHYBAHHS, a 3 IHIIOTO — TIOPOJIKYE 3arpo3u HEMPABOMIPHOTO
BUKOPUCTaHHSA KOMEPLIHHUX Mo3HaueHb. Came B IbOMY KOHTEKCTI OCOOJIMBE 3HAYECHHS MA€ THCTUTYT
TOPrOBEIbHOI MAPKHU.

BignosinHo 10 a03. 4 crarti 1 crarti 3akoHy Ykpainu «IIpo oXxopoHy npaB Ha 3HaKu JUis
TOBApiB 1 MOCIYT», TOPrOBeIbHA MapKa — II€ MO3HAYCHHS, 33 SKUM TOBapH 1 MOCIYTH OJHUX OCIO
BIIPI3HSIOTHCS BiJ TOBapIB i mociyr iHmux oci6 [1].

Ha nymky takux HaykoBuiB sk CmepiueBcbkuii C. @., [lerponasnoscrka C. €., Paguenko C.
€. 30epiraloTbCs MNOMIAIM IO TOPrOBEJIbHI MapKU € CBOEPITHUMHM CHUMBOJIAMH, 3/aTHUMHU
MPUBEPHYTH [EPBUHHY YBary HasBHMX 1 MOTEHUIMHMX CHOKMBadyiB. 311HCHEH! JOCTIIKEHHS
MOKa3yloTh, M0 OMU3bKO 85% NpUHHATHX pIllIeHb NMPO KYHIBIIO TPYHTYIOTCS Ha Bi3yaslbHIN
iH(popMmarii. Y 3B’SI3Ky 13 4MM OCHOBHOIO (YHKIIE CHMBOJIY € IHAUBIAyaji3alis TOBapy Ta
MOKJTUBICTH HOTO BUPI3HEHHS (BIIMIHHOCTI) cepe] IHIIMX aHaJOTi4HUX ToBapiB [2, c. 751].

VY TakoMy KOHTEKCTI CydaCHI TEXHOJOril HaJalThb MOKJIMBOCTI OUIBIIOTO pPO3rojiocy Ta
pEeKJIaMH TOPTOBEJILHUX MAapoK. MOHITOpPUHI BIATYKIB, peakiiii Ta moOakaHb CIIOKMBAdiB Ha
CHOTOJIHI € JTIOCTYITHUM JUIS BIIACHUKA TOPTOBEIHHOT MApKH, a TAKOXX HA/J3BHYAIHO BAKIMBHUM JIJIS
MOJJAVIBIINX YAOCKOHAJIEHb Ta alrpeiiB.

[Ipore nopsia 3 MOSIBOIO HOBUX MOXJIMBOCTEH HEPIZIKO 3 SABISIOTHCSA i HOBI pU3HKHU. 3arpo3u
JUIsl BIACHUKA TOPTOBEJIbHOT MapKH Ta MEPELIKOIM sl CII0XKMBaYiB, K1 Yac Bijl Yyacy MOTPAIUIAIOTh
Ha M1ApoOKH, (PIIIUHT Ta KIGEPCKBOTHHT.

ITig kiGEpCKBOTMHIOM PO3yMiIOTh HE3aKOHHY JISTIbHICTD, SKa MOJISATAE Y peecTparii TOMEHHUX
IMEH 13 METOIO iX MOJIAIBIIOT0 MPOIaXKy 32 3HAYHO BHIIIOIO I[IHOKO 200 3 METOI0 OTPUMATH MPUOYTOK
BiJl Mapa3UTyBaHHS Ha T'YABLII UM TOPrOBEIbHINA MapIli, 110 € BIACHICTIO 1HIIOT 0COOM YK OopraHizarii
[3,c.1].

[le onHi€ero cepito3HO0 MPOOIEMOIO € (IIMHT, TOOTO CTBOPEHHS (haJIbIIMBUX BEO-pECypciB,
K1 BI3yaJIbHO KOMIIOIOTH 0(iliiHI cailTh BitoMux OpeHaiB. Taki pecypcu 4acTO BUKOPUCTOBYIOTHCS
Ui 300py MEpCOHAJIBHMX JaHMX abo Mpojaxy KoHTpadakTHOI mponykuii. BHacmigok mporo
MOTEepNaIOTh HE JIMIIE CIIOXKHUBaul, ajie i cami MPaBOBIACHUKH, SKI BTpayarOTh PEIyTalliio, TOBIpY
ayauTopii Ta mpuOyTOK.

3axWCT TOPrOBENBHMX MAapOK B IHTEPHETI € BAXKIWUBUM AaclEKTOM IS 3a0e3MeUeHHS
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YHIKQIBHOCTI Ta imeHTudikamii Opengy. Jns nocsarHeHHS Ii€l METH HEOOXITHO BIPOBAJAUTH
KOMIUTIEKCHUH MiAXiJ, 10 nependadae: odimiiiHy peecTparito TOproBebHOI MapKH, CHCTEMAaTHIHHUNA
MOHITOPHHT ii BUKOPUCTAaHHS B OHJIAWH-CEPEIOBUIII, 3aKPITUICHHS BIAMOBITHOTO TOMEHHOTO 1MEHI,
olepaTHBHE pearyBaHHs Ha MOPYIICHHS IIPpaB y HUPPOBOMY IPOCTOPI, a TAKOXK 3alTyuyeHHs (axXiBIliB
3 IHTENIEKTyaIbHOT BIACHOCTI JUIsl HQJaHHS KOHCYJbTAIIN Ta MPEICTaBHULITBA IHTEPECIB y IPABOBUX
NUTaHHAX [2, c. 752].

3 BUILEBUKJIAIEHOTO MO>KHA 3pOOUTH BUCHOBOK, III0 CY4aCHI TEXHOJIOTIi MalOTh CBil BIUTUB 1
Ha I1HCTUTYT IHTENEKTyaJIbHOI BJIACHOCTI, 30KpeMa Ha TOProBeJbHI MapKu. 3 OAHOTO OOKY,
nudpoBizallis BiIKpUBAaE HOBI MOXJIMBOCTI Ui MPOCYBaHHS OpeHAy, HOro momyispu3amii Ta
B3a€EMO/IIT 31 CITOKMBAYEM Y PEXKHMI peaJIbHOTO Yacy.

3 iHmoro OOKy, BOHa CTBOPIOE HOBI PU3UKM Ta BHUKIMKU IOJO 3aXUCTY IpaB, OCKUIbBKU
BUKOPHUCTAHHS TOProBeJIbHOT Mapku B [HTepHEeTI Moke OyTH HECaHKIIOHOBaHMM a00 CyNepeunuTH
3aKOHOAABCTBY. TOMY cydacHa CTparerisi ynpaBliHHS TOPTOBEIBHOI0 MAPKOIO MOTpeOye iHTerparrii
nu(PpPOBUX ITHCTPYMEHTIB 13 MPAaBOBUMH MEXaHI3MaMHU 3aXUCTY.

TakuM 4yMHOM, y Cy4yaCHHX yMOBax IUQPOBi3alii ePeKTUBHUNA 3aXUCT TOPTOBEIBLHOI MapKU
MOBUHEH MaTH KOMIUIEKCHHMI XapakTep 1 OXOIUIIOBATH HE JIUIIE IOPUAUYHY peecTpaiiro, a i
MOCTIHUI MOHITOPHHT HHU(POBOTO IPOCTOPY, 3aCTOCYBAHHS TEXHIYHUX IHCTPYMEHTIB KOHTPOJIIO 32
BUKOPHUCTAHHSM OpEHJTy, a TAKOK aKTUBHY MPABO3aXHCHY MO3HIIIO HOr0 BIACHHKA.
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Hayionanvnoco mpancnopmuozo ynieepcumenty

®OPMU JEPKABHO-ITPUBATHOI'O ITAPTHEPCTBA
Y COEPI IHOPACTPYKTYPHU:
CBITOBA ITIPAKTHUKA TA JOCBIJ] YKPATHU

HepxaBHo-nipuBatHe mnaptHepcTBo ([IIII) — 1me 3acHoBaHe Ha JIOTOBOP1 JJOBFOCTPOKOBE
CHIBPOOITHUIITBO MDXK  J€p’KaBolO  (AepKaBHUMHU OpraHaMM ¥  OpraHamMum  MICLEBOTO
CaMOBpSJIyBaHHS), a TaKOX NPUBaTHUMHU KOMIAHIsIMM, CIpsMOBaHe Ha (PiHaHCYBaHHS,
MIPOEKTYBAHHS, BIPOBAKEHHS W YNpaBIIHHS MyOJIYHUMH 00’€KTaMM 1 MyOJIYHUMHU IOCIyraMu
(public facilities and public services), siki TpaauiiifHO 3a0e3neuye aepkapa (myoniuyHuit cextop) [1].

UuHHE 3aKOHOJABCTBO, a caMme 4.2 cT.4 3akoHy VYkpainn «lIpo nepxaBHO-IpUBaTHE
NapTHEPCTBO», BU3Ha4dae Taki chepu peamizamii [IIII: BUpPOOHMIITBO, TpPaHCHOPTYBaHHA 1
MOCTa4YaHHS TerjIa Ta PO3MOAUI 1 MOCTavYaHHs MPUPOIHOTO ra3y; OyAIBHUIITBO Ta/ab0 eKCIuTyaTaIlis
aBTOCTPAJ, JOPIr, 3aTI3HULIb, 3TTITHO-TIOCAIKOBUX CMYT Ha aepoipOMax, MOCTIB, IUIIXOBHUX €CTaKasl,
TYHEJIIB 1 METPOIIOIITEHIB, MOPCHKHX 1 pIYKOBUX MOPTIB Ta iX IHPPACTPYKTypH; MAIMHOOYAyBaHHS;
30ip, OUMIIEHHS Ta PO3MOAUICHHS BOJHM; OXOPOHa 3/J0pOB’S; TYpU3M, BIAMOYMHOK, pEeKpearis,
KyJlIbTypa 1 cHOpT; 3a0e3neueHHs (YHKIIOHYBaHHS 3pOLIYBAJbHUX W OCYIIYBaJIbHHMX CHCTEM;
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yIpaBJIiHHSA BIAXOJAMH, OKpIM 30MpaHHS # TepeBe3eHHs; BHPOOHUIITBO, PO3MOAUICHHS U
MOCTA4YaHHS EJIEKTPUYHOI €Heprii; HaJaHHS COIATbHUX TMIOCIYT, VYIPABIIHHSA COIAIBHOIO
YCTQHOBOIO, 3aKJaJ0M; BHUPOOHMLTBO 1 BIPOBA/PKEHHS €HEpro30epirarounx TEXHOJOTIH,
OYIIBHHUIITBO W KaIITAJIBHUN PEMOHT JKUTJIOBUX OYIWHKIB, TIOBHICTIO UM YAaCTKOBO 3PyHWHOBAHMX
BHACIIIJIOK OOMOBHX J1iii; BCTAHOBJICHHSI MOAYJIBHUX OYIWHKIB 1 Oy[iBHULTBO TUMYACOBOTO JKUTIA
JUIsL BHYTPIIIHBO TEPEeMIlIeHNX oci0; HaJaHHS OCBITHIX IMOCIAYr Ta MOCAYr y cdepli OXOpOHHU
3JIOPOB’sI; YIIPABIIIHHS TaM ITKAMH apXiTeKTypH ¥ KyJIbTYpHOI CIIaAIIMHI; TOHOPCTBO KPOBi Ta/abo
KOMITOHCHTIB KpPOBi, 3aroTiBiisi, nepepoOKa, TECTyBaHHs, 30epiraHHs, pPO3MOAUT 1 peai3allis
JIOHOPCHKOT KPOBi Ta/ab0 KOMIIOHEHTIB KPOBI; €JIEKTPOHHI KOMYHIKaIlii [2].

Ha nymky 1. Jlonenko, nep)kaBHI OpraHu, Oyaydd cyO’€KTaMd MyOJIYHOI aaMiHicTparlii,
MOBHHHI BHKOPHCTOBYBAaTH IIMPOKHH CIEKTP MpaBOBHX (opm It 3abe3meueHHs CTaOlIbHOCTI,
MMPOTHO30BaHOCTI W e(EeKTUBHOCTI cHiBmpaii 3 mnpuBaTHUMU naptHepamu [3]. [lapTHepcTBO
JIep>KaBHOTO 1 MPUBATHOTO CEKTOPiB HaOyBae pi3HOMaHITHUX (OpM BIANOBIAHO OO CTYMEHs iX
3JIy4CeHHS 1 BIJTIOBITHO JI0 PiBHSI PU3HKY, KUK OepyTh Ha ceOe cTopoHu. [lepemycim 11e KOHTPAKTH,
AK1 JIep)KaBa J1a€ MPUBATHUM KOMIAHIsIM: Ha BUKOHAHHS POOIT 1 HAaAaHHS CYCHUIBHUX IOCIYT, Ha
MOCTayaHHS MPOAYKIII A Jep:kaBHUX MOTped Tomjo. CucremMa KOPOTKOCTPOKOBHX KOHTPAKTIB
JOCUTH MOIIMPEHA B TOCTIONAPCHKIii MPAKTHULIl OpraHiB JepKaBHOI BIAIX 1 32 KOPJOHOM, 1 B YKpaiHi.
e oxuiero momupeHoo GopMOr0 MapTHEPCTBA AEPKABHOTO 1 MPUBATHOTO CEKTOPIB € JEPKaBHO-
MpHUBAaTHI KOMNaHii. Y4acTh NMPUBATHOTO CEKTOPY B KamiTajl JEepKaBHOTO MiANPHEMCTBA MOXKE
nependadaTyd axkiiOHyBaHHA (KOPIOpATH3allil0) 1 CTBOPEHHS CHUIBHUX mMmiAnpueMmctB. CTymiHb
cBOOOIM MMPUBATHOT'O CEKTOPY B YXBAJICHHI a/IMiHICTPATHBHO-TOCIIOIAPCHKUX PIllIeHh BU3HAYAETHCS
B TaKOMY pa3i HOro 4acTKOIO B aKki[ioHepHOMY Kamitani. [1{o MeHIa yacTka mpuBaTHUX 1HBECTOPIB,
SIK TIOPIBHATH 3 JIEP’KABOIO, TO BY)KUHI CIIEKTP CAMOCTIHHX pIillIeHb BOHU MOXYTh YXBaJIIOBaTH 0e3
BTpy4aHHs jaepxasu [4].

Tpamuuiiiai ¢dopmu AT Bueni po3rismaroTh SK NEPBUHHI €KOHOMIYHI W Oprasi3amiiHO-
MPaBOBI MEXaHI3MHU BIAHOCHH MIX JE€p>KaBolO 1 Oi3HecOoM, SIKi BIPOBAIKYBaJHCh HA MOYATKOBHX
eTarnax pO3BHTKY LUX B3a€MO3B’SI3KiB, BIATAK MIATBEPAWIH CBOKO €(EKTUBHICTh 1 IIMPOKO
3aCTOCOBYIOTBCS Yy CBITOBIM MpakTHUIl JepKaBHO-MPUBATHOTO MAapTHEPCTBA B pi3HHX cdepax
rocrojaproBanus [5, ¢. 57—65]. V cBiTOBIi mpakTuili BUOKpeMItoroTh Taki popmu JAI1IT:

1. KoHTpakr sk aAMiHICTpaTUBHUI [OTOBip, IIO YKIAJA€THCA MK JEp>KaBoK (OpraHom
MICIIEBOT'O CAMOBPSITyBaHHs1) 1 IPUBATHOIO (DipMOIO HA 3IICHEHHS IIEBHUX CYCIJILHO HEOOXiTHUX 1
KOPHUCHUX BUAIB JisuibHOCTI. IlpukianamMu MoXXyTh OyTH KOHTPAKT HAa BUKOHAHHS poOIT, HaAaHHs
CYCIUIBHUX TOCIIYT, HA YIPaBJIIHHA TOIIO. Y IIUX KOHTPAKTHUX BIIHOCHMHAX IpaBa BIACHOCTI HE
NepeaaTbcs MPUBATHOMY IapTHEPY, BUTPATH 1 PHU3MKHM MOBHICTIO Hece nepxkaBa. IHTepec
MIPUBATHOTO MMAapPTHEPA MOJISATAE B TOMY, III0 33 JOTOBOPOM BiH OTPUMYE IPAaBO Ha OOYMOBIIEHY YacTKY
B JI0XO/1, IpUOYTKY ab0 310paHuX IaTexax.

2.Openpa i mizuHT. OCOONWBICT OPEHIHUX BITHOCHH MK BIIQJHAMH CTPYKTypaMu i
NpPUBATHUM OI3HECOM IMOJIATa€ B TOMY, II0 Ha BU3HAUYEHUX JIOTOBOPOM YMOBax BiJOYyBaeTbCs
nepefada TNPUBATHOMY TMApTHEPY JEpKaBHOrO ab0 MyHINMIIAIBHOTO MaiiHa B THMYacoBe
KOPHUCTYBaHHS Ta 3a MEBHY ILIaTy.

TpanuiiitHi JOTOBOPU OPEHIM TMependavyaroTh 3BOPOTHICTH MpeAMETa OPEHIHUX BITHOCHH,
IPUYOMY MPAaBOMOYHICTh I[OJI0 PO3MOPSPKEHHS MalHHOM 30epiraeTbcs 3a BIIACHUKOM 1 He
MepeaacThCsl MPUBATHOMY MapTHEPY. Y CHEIlialbHO OOYMOBIEHUX BHUMAAKaX OPEHIHI BIAHOCHHU
MO>KYTb 3aBEPUIMTUCS BUKYIIOM OPEHJIOBAHOTO MaifHa. Y pa3i JOroBOpY JI3UHTY JII3UHT00AEP)KyBay
3aB)KIM Ma€ MPAaBO BUKYIHUTH JIepKaBHE a00 MyHIITUNIAIbHE MAHO.

3. Konuecis. Ii oco6muBicTh nossrae B Tomy, 110 Jepkapa (MyHIlMNaIbHA YCTAHOBA) B PAMKaX
MapTHEPCHKUX BiTHOCHH, 3aJIMINAI0YMCH IIOBHOIIPABHUM BIIACHUKOM MaifHa, [0 CTAHOBHUTH MPEAMET
KOHIIECIHHOI Yro/u, yIOBHOBaXy€ MPUBATHOTO MapTHEpa BUKOHYBATH MPOTATOM IEBHOTO CTPOKY
oOymoBieHi B yroai (QyHKIII 1 HaAUIAE WOTO I I[HOTO BIAMOBIIHUMH TPAaBOMOYHOCTSIMU,
HEOOXITHUMU JUIs 3a0e3MeYeHHs HOPMalbHOrO (YHKIIOHYBaHHS o00’e€kTa KoHIuecii. 3a
KOPHUCTYBaHHS JIEp>KaBHOIO a00 MyHIIIUIAIbHOIO BJIACHICTIO KOHIIECIOHEP BHOCHUTD IJIaTy Ha YMOBaXx,
0o0yMOBIIEHUX y KOHIleciiHii yroai. [IpaBo x BinacHOCTI Ha BUpPOOJIEHY 32 KOHIIECIEIO MPOIYKIIIIO
MepeaacThCsl KOHIECIOHEDY.
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4. CrinbHI TiANPHEMCTBA. 3aleKHO BiJ CTPYKTYpH M XapakTepy CHUIBHOTO KamiTaay BOHHU
MOXYTh OyTH a00 aKI[IOHEPHHUMH TOBApHUCTBAMH, a00 CIUIBHUMH MiANPUEMCTBAMH 3 ITaOBOIO
y4acTio CTOpiH. MOXJIMBOCTI MPUBATHOTO MapTHEpa B yXBaJICHHI CaMOCTIHHUX aJMiHICTPaTUBHO-
rOCIOIaPCHKUX PIlIEHh BU3HAYAIOTHCS YAaCTKOIO B aKI[IOHEPHOMY KamiTasi. PU3HKU CTOPIH Takox
PO3MOIIISIOTHCS 3aJI€KHO BiJ i1 BETUYHHU.

5. KontpakT Bu3HavaeThcs sk KoHTpakTHa ¢opma JIIIII, BiAmoBimHO 10 SKOi AeprKaBHUMA
napTHEp Ha KOHKYPCHHMX 3acalax yKJIaJae 3 TMPUBATHUM MApTHEPOM YroJy Ha IMPOEKTYBAaHHS,
OYIIBHMIITBO M €KCIUTyaTallir0 00’€KTa Ha CTPOK JKMTTEBOTO IHUKIY 00’€KTa 1 3AIMCHIOE OIIaTy 3a
MIPOEKTOM DPIBHUMH YacCTKaMHM IIICJISA BBEJCHHA 00’€KTa B EKCIUTyaTallil0 32 YMOBH MiATPUMAaHHS
MIPUBATHUM ITAPTHEPOM 00’ €KTa BIAMOBITHO /10 33aHUX (QYHKIIOHATBHUX BUMOT.

EdexTuBHMIA pO3MOALT PU3HKIB MiXK MMAPTHEPAMHU € TIEPEBArol0 BUOOPY Ti€l UM 1HIIOI MOJIEI.
B 3apy0OikHEX KpaiHax mocuTh nomupennii mexanizm JIIII, ¢popmoro peanizariii sKoro € KOHIIECIs.
OcTaHHIM YacoM MOIUPEHHS HA0yBa€ KOHTPAKT.

B Vkpaini ngeski momeni I ampiopi HEMOXJIMBI, TOMYy IO HEMae BIIIMOBITHOTO
3aKOHOJIABCTBa, a00 TakKi MOJIEIi CynepeyaTb YAHHUM 3aKOHOAaBUYUM HOPMaM.

JloroBipHI BiIHOCHHU OpEeHIW (JI3WHT) 1 CHUIBHOI ISIIBHOCTI MOXYTh PO3TJISAaTH SIK
MeXaHI3M 3aJy4YeHHs NPUBATHUX IHBECTULIN y BHIAJKY, SKIIO TMPOEKT HE mependaydae 3HAUHHX
1HBECTHII1} 1 MaciITaOHOTO OYyAIBHUIITBA. MeXaH13M YIpaBIliHHA MaliHOM He niependayac 311iCHeHHS
TUTATEXXIB 32 YIPaBIIiHHSA MalfHOM 1 3a3BUYail HE TTepe10avae 3HaUHUX 1HBECTHUIIH B aKTUBH, TIEpeaaHi
3a TakuM JOTOBOPOM. Y UYHMHHOMY 3aKOHOJIABCTBI HEJOCTAaTHHO BPETrYIbOBAHO 1HBECTULIIMHUN
JIOTOBIp, TOX 1€ CIPUYMHIOE TPOOIEMH y BUKOPHCTAHHI TAKOTO MEXaHI3My ISl CTPYKTYpYBaHHS
inBecTuiiuux npoekTiB [1]. Iommupenimon ¢GopMO0 € KOHIECis, BOIHOYAC [AeAaji dacTime
yKJIagaoTs ¥ yroau npo LI

Came TOMy, 3a pe3yiapTaTaMH IONEPETHHOTO aHANI3y Ta 3 YypaxyBaHHSIM OCOOJIMBOCTEH
KOXXHOTO OKPEMOTO TPOEKTY, JOTOBIp KOHIIECIi, JIOTOBIp MPO CIIJIbHY AISUTBHICTE a00 3MIlTaHMA
noroip I BumaroThcs HAMOUTBIN JOUITFHUMHU MPABOBUMHU IHCTPYMEHTAMU ISl PETYIIOBAaHHS
MIPABOBIAHOCHH M IPUBATHUM ITAPTHEPOM 1 JEPKABOIO IS 3ATy4EHHS 1HBECTHIIIH.
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binoyepkiscbkoeo nayionanbHo2o azpapHo2o yHieepcumeny

Haykoeuii kepienuk: Cimaxosa Ceimnana leaniena,

KaHouoam 1opuouyHux Hayx, 0OyeHm

ooyenm Kagpedpu nyoniuHO-nPasosuUx OUCYUNIIIH COYIATbHO-2YMAHIMAPHO20 GaKyibmemy
binoyepxkiscvkoeo nayionanvrnoz2o azpaprnozo ynigepcumemy

AHAJII3 CTPATETTYHUX HAIIPSIMKIB AJIMIHICTPATUBHOI PE®@OPMHU B
YKPAIHI

VY Te3ax KoH(pepeHLIi pO3IISHYTO NMUTAHHS, IO CTOCYIOTHCS CTPATEriyHUX HaIPSIMKIB
aZMiHICTpaTHUBHOI pedpopMu B YKpaiHi, 30KpeMa OKpecIeHO i TOJIOBHI LiJIi Ta 3aBJaHHA. 3a3HAYCHO
PO MMiIBUIIEHHS €EKTUBHOCTI JEP>KaBHOTO YIIPaBJIiHHS, TPO30POCTI AISUIBHOCTI OpraHiB BJIaIH, Ta
MIPOBEICHHS JICLEHTpaTi3aLlii.

KirouoBi crnoBa: anMiHicTpaTuBHa pedopma, JepKaBHE YIpaBIiHHS, BUKOHAaBYa BIIAJa,
myOJIiYHe aAMiHICTPYBaHHS.

B ymoBax chorojeHss, YkpaiHa 3ycTpiyaeTbCs 3 HOBUMHU 1 HOBUMM BMKIMKaMHU Yy cdepi
myOJIiYHOTO yIpaBIiHHS, [0 CHOHYKae 10 (opMyBaHHA e(EKTUBHOI CHUCTEMH JIEPIKaBHOTO
yrnpaBiiHHsA. Ha noisixy g0 BuUpilleHHS psaay aJAMiHICTPATUBHO-TIPABOBUX MPOOJIEM MOCTae
MPOJOBKCHHSI BIPOBA/DKEHHS aJMiHICTpaTuBHOI pedopmu B VYKpaiHi, SKa € KIIOYOBHM
IHCTPYMEHTOM MOJIepHi3alii myOmiuHOl BIagu Ta BaXKJIMBUM KPOKOM Ha IIIAXY iHTerpamii 1o
€sporneiicekoro Coro3y. IlpoBeneHHs agmiHicTpaTuBHOI peOpMH TOBHHHO 3[iHCHIOBATHCS 3
JOTPUMAHHSIM IIPO30POCTI, pE3yJIbTaATUBHOCTI Ta MiJI3BITHOCTI OPraHiB BUKOHABYOI BJIaJl1, a TAKOXK Y
CTBOPEHHI YMOB JUISI PO3BUTKY I'POMAITHCHKOTO CYCIIJILCTBA.

Ha nymky ykpaiHCBKMX BYEHMX aJMiHICTpaTHBHA pepopMa — 1€ KOMIUIEKC MOJITHKO-
MIPAaBOBUX 3aXOiB, SIKi MOJSTAIOTh Yy CTPYKTYPHHX, (DYHKIIIOHAIBHUX Ta AEP KaBHO-CIYKOOBUX
NIEPEeTBOPEHHSIX, Hacammepea y cdepl BUKOHABYOI BJIAAM, 3 METOIO IEpeTBOPEHHA ii 3 BiaJIHO-
PETpPECUBHOTO MEXaHi3My Ha OpraHi3allilo, 0 CIYXKHTh CYCHUIBCTBY, i CTBOPEHHS Ha Iiii OCHOBI
eexTHBHOI crcTeMH AepKaBHOTo yrpasiinus [1, €.3].

Mertoro agMiHICTpaTUBHOI peopMU € TIOeTalmHe CTBOPEHHS TaKOi CHUCTEMHU ITYOJIIYHOTO
aZIMIHICTpyBaHHs, ska O 3a0e3nednsia NEpeTBOPEHHA YKpPaiHM Yy BHCOKOPO3BHHEHY, NPaBOBY,
LMBUII30BaHy JIep>KaBy 3 BUCOKUM PIBHEM KUTTS, COL1aTbHOI CTAOUIBHOCTI, KYJIbTYPH 1 1EMOKPATII,
JI03BOJIMJIA il cTaTH BIUIMBOBUM (hakTopoM y cBiTi 1 €Bpomi [2]. Tak, ailicHO cuctema my01iYHOTO
aZIMIHICTPYBaHHS Ha pa3l HE € Ha BHCOKOMY pPiBHI, TOMy ONMPAOUUCh Ha €BPOIEHCHKUI JOCBI]
PO3BUHYTHX KpaiH CBITY Halliil Aepxasi BapTo pedopmyBatu ii, Ta IPUBOAUTH Y BIANOBIIHICTh J0
MDKHApOJHMX CTaHAapTiB. BapTo 3ayBaskuTH, 1110 KOHIEMIiA aIMIHICTPATUBHOT pepOPMH OKPECIIIOE
HU3KY KJIIOYOBHX 3aBJaHb, SIKI BKIIIOYAIOTh (POPMYBAHHS OpraHi3alliiHUX CTPYKTYp, Kl 3/1aTHI
e(EeKTHUBHO peayli3oByBaTH MyOJIYHY BJIQAYy HAa LEHTPAJIbHOMY Ta MICLIEBOMY PIBHAX. AKTHUBHUI
PO3BHUTOK CHCTEMH MICIIEBOTO CAMOBPSTyBaHHS CIIPSIMOBAHUI Ha 3a0€3MeYeHHS pealbHOT aBTOHOMIi
rpomaji. 3arpoBaPKEHHSI HOBOI 171€0JI0T1i aMiHICTpYBaHHsI TIOBUHHO OyTH CIIPSIMOBaHE Ha 3aXHUCT
KOHCTUTYLIMHUX TpaB 1 cBoOox moauHu. IIpodecioHaniam 1 moyiTHYHA HEHTPAJIbHICTh MOBHUHHI
OyTu mpiopuTeTOM B Opraizamii myOJi4HOl CiIyxXOH. YcmimHa peaiizamis aJMiHICTPaTUBHOI
pedopmu HEMOXITMBA 0€3 CyJacHOI CHCTEMH MiATOTOBKM Ta MEPEiATOTOBKH MEPCOHANTY, a TaKOX
0e3 yImpoBaXKEHHsI PalliOHATBHOTO aJAMIHICTPATUBHO-TEPUTOPIATILHOTO YCTPOIO, KU 3a0€3MeUnTh
e(deKTUBHE yNPaBIIHHSI HA MICLISX.

HeobxigHo moromucek i3 nmymkoro Kopons B., skuii y cBoemMy AOCHIIKEHHI BKa3ye, IO
aKTyalIbHICTh pedopMyBaHHS MYyONIYHOI BJIAJM 3YMOBIIOETHCA HEOOXITHICTIO KOPHUTYBaHHS
cTpaTerii MpOBEACHHS aJMiHICTpaTUBHOI pedopMH, mepexoay Ao ii HOBOro eramy — eTamy
pedopMyBaHHs MyOI14HOT aMIHICTpaLlii y BIAMOBIHOCTI 3 HOBUM PIBHEM a/IMIHICTPATUBHOTO MpaBa
Ta HOBMMHU 3HaHHSIMHU IIPO IyOIiyHy aamiHicTpamio[3, ¢. 3].
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Asep’sinoB B.b., 3a3Hauae, 1m0 agmiHicTpatuBHa pedopMa MOKIMKaHA CTBOPUTH €(EKTUBHY
cucTeMy IyOJIIYHOTO YIPaBIiHHS, OPIEHTOBAHY Ha MOTpeOH rpoMasiH. Cepe ii KIIou0oBUX HAIIPSIMIB
BiH BUIUIAE: pepopMyBaHHS JIEpKaABHOI CIIyXOH, sike mependadae ¢popmyBaHHS npodeciiiHoro Ta
NO0OPOYECHOTO KaJpOBOrO KOPITyCY, 3aCHOBAHOTO Ha MPUHLMUIAX MOJITHYHOI HEHTpPaIbHOCTI;
3alpOBa/PKEHHS CyYyaCHMX CTaHAAPTIB 3AIHCHEHHS AEP)KaBHOTO YIPABIIHHA (JI€MOKPAaTHYHICTD,
BIJIKPHUTICTh, IPO30PiCTh, MPODECIHICTD, M A3BITHICTH TOMIO) [4, ¢. 20-27].

Ha namre nmepekoHaHHsI, 1€ OJIHIEIO CKIIAJI0BOIO aJIMIHICTPATUBHOI peOpMH OBUHHO OyTH
MOJICpHi3allisl OpraHi3amiiiHOI CTPYKTYpH BHUKOHABYOi BJIaJM B KOHTEKCTI ONTHMI3allli BEIHKOT
KUTBKOCTI OpraHiB, Ta3 METOI0 YCYHEHHs IyOJIOBaHHS IOBHOBAaXCHb 3aJUII CTBOPEHHS UiTKOT
BEpPTUKAJI YIPABIIHHS y HAIIIN JEprKaBi.

[TinBumieHHss €eKTUBHOCTI AISUTBHOCTI OpraHiB BHKOHABUOI BIAJM IIJISXOM ONTHMI3allii
iXHBOT pOOOTH Ta yCYHEHHS HaJMIpHOi OIOPOKPATIi; CTBOPEHHS CHPUSTIUBUX YMOB ISl PO3BUTKY
MICIICBOTO CaMOBpSAYBaHHS W 3a0e3nedeHHs (DIHAHCOBOI CIPOMOXKHOCTI TPOMAJ; YTBEPUKCHHS
MPO30POCTI Ta Mi3BITHOCTI BIaJAM MEPE]l CYCHIILCTBOM; & TAKOXK OPIEHTAIIS HA TOTPeOU rpoMaIsTH
Yyepe3 YJOCKOHAJICHHS SIKOCTI Ta JOCTYIHOCTI aJMIHICTPAaTUBHUX IMOCIYT, CTaHyThb MIIIHUM
(GbyHIaMEeHTOM Ha IUISAXY YKpaiHU 10 €BpONechKol IHTerpalii.

Ha nanmit wac B Ykpaini Bke peasi3oBaHO HHU3KY BaXJIMBHUX €TaliB aJMiHICTPATHBHOI
pebopmu. MoxkeMo KOHCTaTyBaTH, IO OJHHMM 13 HaiBaromimmx JOCATHEHb cTajia pedopma
JeTeHTpati3alii, y Mexxax Kol CTBOPEHO 00’€JJHaHI TEPUTOPiabHI TPOMaIH, 3aTBEPPKEHO HOBHHI
aJIMiHICTPATUBHO-TEPUTOPIAILHUN YCTpii Ta pO3MHUPEHO (HIHAHCOBI MOKIMBOCTI MICIEBOTO
CaMOBPSTyBaHHS. 3aBJISKH IIbOMY IPOMaJId OTPUMAITH MPSIMI MI>KOIOKETHI BITHOCHHH 3 JIEPKABOIO,
a TaKOX peajbHl IHCTPYMEHTH YIPABIIHHS MICIIEBUM PO3BUTKOM, IO CHOPUSIIO 3MIITHEHHIO IXHBOT
CIIPOMO>KHOCTI i aBTOHOMII.

KpaBuenko O., Bkasye, mo pedopma AeneHTpalizaiii po3nodara YCIHiIIHO, alle JeprKaBi
MOTPIOHO JTOKJIA/IaTH MaKCUMAaIbHHUX 3YCWJIb JUJIS ii 3aBepIIeHHS. 3a3HAa4YeHl B CTATTI MpoOJIieMu
3aKOHOJ/IaBCTBA BHMMArarTh 30BCIM IHIIOTO PIBHS B3a€MOII IIEHTPAJbHUX 1 MICIIEBHX OpPTaHiB
BUKOHABYOI BJaIy 3 OpPraHaMH MICIIEBOIO CaMOBPSAYBaHHS, OCKUIBKA KIIOUOBHM 00'€KTOM
perioHaJIbHOI MOJIITHKHW BCe OUIBIIE CTAa€E TEpUTOpPialIbHA rpoMaia. ToMy TepHTOpiaTbHUM TpoMagamM
BOXJIMBO HAJAro/DKyBaTH CIIIBIIPALI0 3 OpraHaMy Jep)KaBHOI Biagu Ui 3a0e3TleyeHHS
e(eKTUBHOCTI IXHBOTO PO3BUTKY [5, c. 31].

KpiM 1boro OIHUM i3 BaXIJIMBUM KpPOKIB CTajdo pedOopMyBaHHS JIEP)KaBHOI CIIy)KOH, Ta
yXBaJIeHHs! HOBOTo 3akoHY Ykpainu «lIpo nep:xaBHy ciayx0y», KU 3a1IpoBaiuB KOHKYPCHI 3acain
MPU3HAUYECHHS Ha Iocaad, OOMEXHB MOJITUYHUN BIUIMB Ha JISJBHICTH CIYXOOBLIB 1 BU3HAYMB
OCHOBHI NPHUHLUIN — MPO30pPIiCTh, €PEKTUBHICTh, MPOQECIOHATI3M Ta MOJITUYHY HEUTPaIbHICTb.
CyTTeBOTO mporpecy MOCATHYTO ¥ y cdepi eneKTpOHHOro ypsiayBaHHs. PosmmpeHo cucremy
Ha/IaHHS EJIGKTPOHHMX aJMIHICTPaTUBHHUX MOCIYT, 3alpoBaykeHo Lu(ppoBi mopranu «lis» Ta
«EMUHUA Iep)KaBHUIM BeOMOpTaNl ENeKTPOHHUX TOCIYT», SIKi 3HAYHO CIPOCTHIIM B3a€MOJIIIO
I'POMAJIsH 13 AeP)KaBOIO Ta 3MEHUIMIIN PiBEHb OIOPOKPAaTHYHUX MpOLEeaAyp. BaxxanBoro ckiagoBoo €
MOKpAlIeHHsI SKOCTI MyONIYHUX TOCIYI 4Yepe3 CTBOPEHHS IIEHTPIB HaJaHHs aJMIHICTPaTMBHHUX
nocayr (LIHAIIiB), ski 3a0e3nedyroTb JIOCTYNHICTb, KOM(OPTHICTb Ta ONEPaTHUBHICTb
00CITyroByBaHHsI TPOMAJISIH Ha MICIIEBOMY PiBHI.

OTxe, MU BBaXXaeMo, 1110 agMiHICTpaTHBHA pedopMa € BaXKIMBHUM KPOKOM Ha HUIAXY JI0
noOynoBu e(peKTUBHOI, MPO30pOi Ta MiA3BITHOI CUCTEMH MyOJIIYHOro ympaBiiHHA. BoHa copuse
PO3BUTKY MICLIEBOTO CaMOBPSAYBaHHS, MIJABHUILYE SKICTh IEPXKABHUX IOCIYT Ta €JIEKTPOHHOTO
ypslyBaHHS. A TOMY TOJAIbIIMN POB3BUTOK aJMHICTpAaTHUBHOI pedopmu Oyae CcHpusTH
HaAOJMKEHHIO HAIIOI IeP)KaBH J10 €BPOIEHCHKUX CTaHAAPTIB HAJIEKHOTO BPSIIyBaHHS.

Jimepamypa:
1. AnminictpaTuBHa pepopma — icTopis, ouiKyBaHHA Ta nepcnektuBu / Ynopsa. B. I1. Tumomyk.
Kuis. ®axrt, 2002. 100 c.
2. AnminictpatuBHa pedopma [ Enexktponnuii pecypc]. HamionansHa akagemist 1ep:kaBHOTO
ynpasiinHs npu [Ipesunentosi Ykpainu. Pexxum nocrymy:
https://arm.navs.edu.ua/books/adm_reform/nm/rozdil_1.html.

152


https://arm.navs.edu.ua/books/adm_reform/nm/rozdil_1.html

3. Kopons B. AaMinicTpaTuBHa peopma Ta MepCreKTUBU PO3BUTKY MICIIEBOIO CAMOBPSTyBaHHS.
[Ipukapriarcbkuii HallOHANBHUN yHIBepcuTeT iMeH1 Bacuia Credanuka, kadenpa MEHEHKMEHTY 1
MapkeTuHry. 2015. Pexum noctymy :
https://dspace.wunu.edu.ua/bitstream/316497/11531/1/Statia%2012.pdf.

4. Aep’siHoB B. b. AnminictpatuBna pedopma i npaBosa Hayka. [IpaBo Ykpainu. 2002. Ne 3. C.
20-27.

5. KpaBuenko O. [/lenenTtpanizaiis Biaau B YKpaiHi: icTopist peopMyBBaHHS, MPOOIEMH
3aKOHOJABYOT0 YHOPMYBAHHS Ta IIUISIXU MIABUIIEHHS €()eKTUBHOCTI BIPOBaIKeHHA. BicHUK
KuiBcrkoro HamioHanbHOTO yHiBepcuTeTy iMeHi Tapaca IlleBuenka. 2025. KOpuanani

nayku, 129(1), 25-31. Pexxum goctyny : https://legal.bulletin.knu.ua/article/view/3541.

Ky3zvomko Temana Pycnaniena,

cmyoenmxka 2 kypcy cneyianvnocmi D 8 IPABO
COYIanbHO-CYMAHIMAPHO20 haKyibmeny

binoyepxkiscbkoeo nayionanvrnozo azpaprnozo ynigepcumemy

Hayxoeuii kepienuk: Cimaxoea Ceéimnana leaniena,

KaHouoam 1opuouyHux Hayx, 0OyeHm

ooyenm Kagpeopu nyoaiuHO-NPaABOSUX OUCYUNIIIH COYIATbHO-CYMAHIMAPHO20 PaKyIibmeny
binoyepkiscbkoco HayionanbHo20 azpapHo2o yHieepcumemy

AJIMIHICTPATUBHA BITIOBIJAJIBHICTD HEITOBHOJIITHIX TA 3AXO/14
II TIPOPIVIAKTUKHN

VY Te3ax koH(pepeHIii HaMU pPO3MVIIHYTO OCHOBHI NPUYMHM Ta YMOBU BUYMHEHHS
aJIMiHICTpPATUBHUX MPaBONOPYIIEHb HEMOBHOMITHIMH. [IpoaHanizoBaHO MpaBOBI HOPMH YHHHOTO
3aKOHOJABCTBa YKpaiHM Ta HAyKOBI MiAXOIW 10 BHU3HAYEHHS CYTHOCTI aJMiHICTpaTHBHOI
BiJIMOBIAAILHOCT] HETIOBHOMITHIX. OKpeMy yBary mpHIiJICHO CUCTEM] MPOPITAKTUYHUX 3aXOIB, SIKi
3aCTOCOBYIOTBCS JI0 HEMOBHOMITHIX. Jl0CiXKEHO BUXOBHUI XapaKkTep aJMIHICTPATHBHHUX 3aXOIIB 1
poab JepKaBHHUX, CIMEMHHX Ta OCBITHIX IHCTHTYWIH Yy 3amo0iraHHi agMiHICTpaTUBHUX
MPaBOTIOPYIIEHHB CepPeJl MOJO/I.

Kito4oBi cioBa: afMiHICTpaTMBHA BiJNOBIJAJIBHICTb, HEMOBHOJNITHI, MPaBOMOPYILIEHHS,
npodiTaKkTKa, 3aX01 BIUTUBY, BAXOBAHHS, I€TIKTO3/aTHICTb.

AJMIHICTPAaTUBHI MPABOMOPYILIEHHs, IO BYMHAIOTHCSA HEMOBHOJITHIMU, MAalOTh CKJIAIHY
COIIAIbHO-TICUXOJIOTIYHY TMPUPOAY, OOYMOBIJICHY B3a€EMOJII€0 HU3KU (HAKTOpIB, CEped SKUX
JOMIHYIOTh COIliaJTbHI, TICUXOJIOT14HI Ta BUXOBHI YMHHUKH. O/IHI€I0 3 TOJIOBHUX MPOOJIEM € Te, 110
Cy4yacHa MOJIO/Ib IPOXOJUTH COLIaJi3allil0 HEe HaWKpaIlluM YMHOM, MIJUIITKH 9acTo (OpMYyIOTh CBOL
IIHHOCTI MiJ BIUTMBOM ciM’i. bpak Hane:KHOro BUXOBAaHHS Ta BiACYTHICTh TiAHHUX MPHUKIAAIB AJIs
HACJIlyBaHHSI HEPIAKO CTalOTh NPUYMHOIO IMOBTOPHOTO BUMHEHHS MpaBomnopyuieHb. CbhOrojHi
CiMEifHI CTOCYHKH 3MIHIOIOTBCS: 4acTO MK OaThkaMu U JIThbMHU BUHHUKA€ €MOILliHA BiJIJalEHICTh,
0ailTyXicTh J10 TOTpeO 1 mpoOsIeM aiTel, a TAKOK HECTaua yBaru 10 iXHbOr0 MOPaIbHOTO BUXOBAaHHS.
Taki oOcraBuHM (OpMYIOTH Yy NATITKIB TMOYYTTS COLIANbHOI 130JbOBAHOCTI, Oa)kaHHS
CaMOCTBEPAMTHUCS Yepe3 MOPYIICHHS BCTAHOBJICHUX MTPABHII.

[lcuxomnoriyai YMHHUKH, 30KpeMa BIKOBI OCOOJHMBOCTI €MOIi Ta BOMI MiAJITKIB, MarOTh
BYKJIMBE 3HAYEHHS Y BUMHEHHI HUMH MPaBOMOPYIIEHb. Y MiUIITKOBOMY Billl BJACTHBE MParHeHHs
70 CaMOCTIMHOCTI, MaKCHMali3M Ta eMolliiiHa HecTilikicTe. Ha Tni HemoctaTHbO copmoBaHOT
MPaBOCBIIOMOCTI III PHUCH 3YMOBIIIOIOTH HEYCBIIOMJIEHE a00 IMIYJIbCHUBHE MOPYIICHHS
aJIMIHICTPAaTUBHO-TIPAaBOBUX HOPM.

[IparneHHs 10 BU3HAHHS B TPYIIl YaCTO CIIOHYKAE MITITKIB O BYNHEHHS aIMIHICTPATUBHUX
MIPABOMOPYIIEHB, SIK 3ac00y CAMOCTBEPIXKEHHS. 3HAYHY POJIb BiIIMPA€ TAKOXK BIUIMB CYy4YaCHHUX Meia,
7€ TIOMYJISIPU3YIOTHCS arpecHBHI MOJENI TOBEIIHKH, TMOPYIIEHHS 3aKOHIB a00 3HEIIHCHHS
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MopalbHUX 3acaj. [HdopmariiiHuii mpocTip (opMye y HEMOBHONITHIX BUKPHBIICHE YSBJICHHS,
30KpeMa aJMiHICTpaTUBHUX MPOCTYIIKIB, TAKUX SIK XYJIITaHCTBO, IPiOHE PO3KpaaHHS YU MOPYIICHHS
MIPAaBUI IOPOKHBOTO PYXY.

3aKoHOJIaBCTBO YKpaiHu, 30kpema Konekc Ykpainu npo aaMiHICTPaTUBHI IPaBONOPYILIEHHS
(mami-KYnAIl) crarrts 24 Ta crarrs 184, nepenbayaroTh BUXOBHHU XapakTep aIMiHICTpaTHBHOI
BIMOBITAILHOCTI 0ci0 BikOM Bix 16 1o 18 pokiB, mo peai3zyeTbesi Yyepe3 3aX0d BIUIMBY, SIK-OT
MOTIEPE/PKECHHS, JIOTaHa Yd Tiepeada Imia Harisa O0aThkiB abo memaroriqHoro kolektuBy [1]. Sk
3a3Hayae CaBpanuyk JI.JI., eeKTUBHICTh TaKMX 3aXOJIB YacTO 3HMIKYETHCSA 4Yepe3 BIACYTHICTH
HAJIE)KHOTO KOHTPOJIIO 3 OOKY OpraHiB MiCIIEBOI BJa/ii, HABUYAIBHUX 3aKJa/liB 1 COLIATBHUX CITYKO.
HenocratHs koopauHalis i MK MUMU Cy0’€KTaMH, a TaKOXK (hopManbHUHN TIAXia 10 BUXOBHHUX
3aX0JIiB MPU3BOJATE J0 TOTO, IO MPO(MITAKTUYHUIA BIUIMB HE JIOCSITAa€ METH, a HEIMOBHOJITHIA HE
YCBIJIOMJIFO€ HACITI/IKIB CBO€T MOBEIIHKH[2].

HenoBuomiTHi y Bimi Big 16 g0 18 pokiB BBaXalTbCSd OCOONMBUMHU CyO’€KTamu
aJIMIHICTPAaTUBHOI'O MpaBonopyueHHs. s Hux aepxkapa nependadae crenianbHl 3aX0H BILIMBY,
MEPEBAKHO BUXOBHOTO XapakTepy 30Kpema: ImyOisiuyHe abo iHIIe BUOAYEHHS Tepell MOTEPIiINM,
HONepe/KEHHs, JoraHa abo cyBopa Jorasa, Iepejada IiJi Harjasa OaTbkam, MEAaroriyHoOMy 4u
TpyzoBoMy KoJeKTHBY [l]. SIk mokasye cymoBa HmpakTHKa IMOKa3ye, IO HACIpaBli TakKi 3aXO0Iu
BIUIMBY 4acTO 3aCTOCOBYIOThCS (pOpMaibHO, 6€3 JOCTaTHBOI yBaru 10 iX BUXOBHOI cyTi. Cyzii 4acTo
00OMEXYIOThCSI BUHECECHHSM TOTICPE/HKCHHS 200 oraHu 0e3 HaJIe)KHOTO aHaJIi3y HEMOBHOJIITHROTO,
HOro cowLiaibHOTO CepeIOBUIIA Y IICUXOJIOTTYHUX OCOOINBOCTEH.

Kopmekc Ykpainu mpo aaMiHICTpaTHBHI MPaBOMOPYLICHHS Iependadae TaKoK MOKIHBICTH
3aCTOCYBaHHS JI0 HEMOBHOMITHIX aJMIHICTPATMBHHUX CTSTHEHb Ha 3arajbHMUX Ii/ICTaBax, SKIIO
HaeTbes mpo OUTBII TSHKKI MPOCTYIKH, 30KpeMa ApiOHE XyJIraHCTBO, KOPCTOKE MOBOKEHHS 3
TBapMHAMU, HE3aKOHHE 30epiraHHs HAPKOTUYHUX pedoBUH Oe3 MeTu 30yTy. [IpoTe if y 1iux Bunmaakax
CyIIM MAIOTh YPaXxOBYBaTH BiK 0cOOH, 11 ICUXIYHUH CTaH, YMOBH BUXOBAHHSI Ta PIBEHb YCBITOMJICHHS
MPOTHUIPABHOCTI JIISTHHS.

AMIHICTpAaTHBHA BiJIOBIIAIBHICT, HETIOBHOMITHIX - 1€ HE JIMIIC FOPUIAIHHA MEXaHI3M
pearyBaHHs JiepKaBU Ha IPaBOIIOPYIIEHHS, a i CKJIa10Ba CUCTEMH COLIIaIbHO-TIPAaBOBOI'0 BUXOBAHHS
Monofi. Ii e(eKTHBHICTH BU3HAYAETHCA HE CYBOPICTIO 3aXOJIiB, a 3AATHICTIO CHPUATH (hOPMyBAHHIO
y HEMOBHOJITHHOTO BIAUYTTSI CHpPaBEIJIMBOCTI, BIAMOBiNAIbHOCTI M AOBipu 10 3akoHy. Came y
TaKOMY TYMaHICTHYHOMY WiAXOJI TOJSATra€ cydacHa TEHJCHIS pPO3BUTKY YKpPAiHCHKOTO
aJIMIHICTPAaTUBHOTO IIpaBa, 30PIEHTOBAHOTO HE Ha pEIpecilo, a Ha BHUXOBAHHSA IPaBOMIPHOI
MTOBEIIHKH B MOJIOJIOTO MOKOMHHS [3].

OcHOBHY poib y Mpo@idakTHLl BiIIrpae ciM’s, sSIKa € IEPBUHHUM COILIaIbHUM OCEPEaAKOM
¢dopmyBanHs ocobucrocTi. EdexTrBHE BUKOHaHHS OaThbKaMM BHMXOBHOI (DyHKLII 1€ HE JIMIIe
MUTaHHs] MOPAJIbHOTO aBTOPHTETY, a if FOPHANYHOrO 000B’SI3KY. 3HAYHE MICIIE B CHCTEMI 3alI001KHAX
3aX0J1iB MOCi[al0Th HABYAIbHI 3aKIaH. IX IisNbHICTh He TIOBMHHA OOMEXYBATHCS CYTO OCBITHBOIO
(GYHKII€IO [IKOJAa MA€ BUCTYNATH IHCTUTYTOM colliaiizallii, 1o GopMye B yuHiB IPaBOBY KYJIbTYpY,
MOpajbHI OPIEHTUPU Ta HABUUKH KOHCTPYKTUBHOT'O BUPIIIEHHS KOH(QIIKTIB. 3 METOIO MiJABUILEHHS
IIPABOCBIZIOMOCT] cepell Y4YHIB JOLUJIBHUM € BIPOBA/DKEHHS CHCTEMAaTHUYHMX IPABOBUX 3aHSTH,
JIEKIIH, TUCKYCIH.

BaroMuM acleKkToM € yJ0CKOHAJEHHs BUXOBHHUX 3aXOJiB. IXHs e(eKTUBHICT 3aleKMTh Bill
TOTO, HAaCKIJIbKM BOHM TOEIHYIOTh TPUHIMII TYMAHHOCTI 3 pEaJbHUM BHUXOBHUM BIUIUBOM. Y
CYy4aCHHX YMOBaxX HEOOXIJJHO MOJIEpHI3yBaTH MepeNik TaKUX 3axXOAiB, 3aMIHMBIIM 3acTapiii,
ManoepeKkTUBHI (HOPMHU Ha OUIBII PE3YIBTATHBHI, K-OT Y4aCTh Y TPOMAJICBKUX pOOOTaX BUXOBHOTO
CIPSIMYBaHHS, COLIAJIbHO-TICUXOJOTIYHUX TPEHIHrax abo mporpamax MEHTOpPCTBa. TakoikK JAyMKH
JIUIITN YKpaTHChKI JOCTITHUKH, SIK1 TPOMTOHYIOTh 3allPOBAIUTH aJIbTEPHATUBHI CIOCOOU BUXOBHOT'O
BIUIMBY, HANpHUKIAJ, 3aJIy4€HHS HEMOBHOJITHIX IPaBOMOPYIIHUKIB 10 KYpCiB i3 PO3BUTKY
E€MOI[IHHOTO 1HTEJIEKTY, CIUIbHOI POOOTH 3 TICHXOJOTOM YW COIlIaIbHUM TIEIaroroM, a TaKOX
MIPOBE/ICHHS TPYMOBUX 3yCTpiueH 13 )kepTBaMU MPABOMOPYIIEHb y MeKaxX MporpaM npuMupeHHs [4].

CaymHo Bkaszano y mpaini CimakoBoi C.I., 1o npuopiTHEHUM 3aBJIaHHSI IPABOOXOPOHHUX
OpraHiB MOBMHHO OyTH (QOpMyBaHHS 370pOBOi, MPABOCIYXHSHOI Hallli, MONEPeHKEHHS
MIPaBOINOPYIIEHb cepes HeMmoBHOMITHIX. [Ipo Te, mo0 He Matu chpaBy 3 IpPaBONOPYILIEHHSMU
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BYMHEHUMH HENOBHOJITHIMH BapTo iX TMOMNepekKyBaTH Ta pO3’SICHIOBATH HEMOBHOIITHIM
MPaBOMOPYITHUKAM TTPO HACIIKA BUNHEHHS MTPABOMOPYIICHB, Ta TIPO BiAMOBIALHICTD, IKa HACTAE
B pa3i iX BUMHEHHS, @ TAKOX IPO 3MiHU B IXHbOMY JKUTTI, sIKI HACTaHYTh MPU HASBHOCTI CYJUMOCTI
[5, c. 349].

OTxe, MM AIAOUTM BUCHOBKY, IO MPOQIIaKTUKA MPAaBONOPYIIEHb Mae OyTH HeE JIUIIe
peaKIlie€ro Ha BXKE BUYMHEHI /111, a i TOCTIHOI0, CHCTEMHOIO pOOOTOI0, CITPSMOBAHOIO Ha 3arl00IraHHs
MOPYIIEHHSM IIle Ha eTamni (opMyBaHHS MPOOJIEMHOI MOBEAIHKH. Y IIbOMY KOHTEKCTI Ba)KITMBUM
HAIPSMOM JICP’KAaBHOI TOJITUKH € CTBOPEHHS e()EKTUBHUX MIDKBIIOMYHX MPOTpaMm, siKi MOETHYIOTh
3YCHJUIA OCBITHIX, COI[IaJIbHUX, MPAaBOOXOPOHHUX Ta TPOMAICHKHX IHCTUTYLIH. OIHUM i3 Takux
MPUKIIAIIB MOKe OyTH peani3allisi KOMIUIEKCHUX MPOEKTIB 13 MPaBOBOi OCBITH MOJIOAI, PO3BUTOK
porpaM HacTaBHUITBA JJIS JITEH i3 HEOIAaromodyyHHX ciMed Ta IS MATITKIB, SIKI CXHJIIBHI 710
BUMHCHHSI aJMIHICTPaTUBHHMX IIPABOMOPYIIHb, a TAaKOXX MIIBUINEHHS KBamidikamii memarorip i
MOJIIIEHCHKHUX Y cepi FOBEHAIBHOT FOCTHIIII.
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Tpouywvxuit Onez Onezosuy

Acnipanm xagedpu meopii ma nyoaiuno2o npasa
Hayionanvnoco mpancnopmmuozo yHigepcumemy
m. Kuis, Ykpaina

TPAHCITAPEHTHICTbD V AIAJIBHOCTI IIPABOOXOPOHHUX OPT'AHIB SAK
YMOBA CTAJIOT'O IIPABOTBOPEHHA

B ymoBax cyuacHux TpaHchopMaliiii Aep>kKaBHOTO YHNpPaBIiHHS MiJBHILEHHS BIIKPUTOCTI
JUSITTEHOCTI OpraHiB BJIAU CTa€ KIFOYOBUM YHHHUKOM 3MIITHEHHS TyOI1YHOT TOBIpH

Binrak peanmizainis NpUHLMIY TPAHCHAPEHTHOCTI Yy cdepl MPaBOOXOPOHHOI JisIbHOCTI
nepectae Oytu (aKyabTaTUBHUM €JIEMEHTOM JepKaBHOI TOMTHKUA. Bin nemami  Ouibiie
3aKpIIUTIOETBCS Yy SIKOCTI HEBIJ' €MHOI peryinsTUBHOI (yHKIil. 3aBASKH HOro HaJeKHOMY
BIIPOBA/KEHHI OKPECHIIOIOTHCSA UITKI MEX1 AMCKPELUIMHMX IOBHOBaXK€Hb I10CAJ0BUX OCIO Ta
JiepKaBHUX OpraHiB, 3a0e3nedyoud MependavyyBaHICTh YIPABIIHCHKUX pIlIEHb 1 CIYTyIOud
IPEBEHIIIEI0 HOPYIIEHb IpPaB JIOAMHU. i e(eKTHBHICTh BU3HAYACTLCA HE JeKIapallisiMH, a
IOPUIMYHO 3aKpIIUICHUMH MpOLeAypaMH Ta IHCTUTYLIMHOIO 3[aTHICTIO JO MiA3BITHOCTI M
MIPO30POCTI.

Croronni Ykpaina nepeOyBae y ¢a3i macmrabHoro pedopmyBaHHA 1 TpaHcopmarii
nepxaBHOro ynpabiiHHA. [loBHOMacmiTabHa BiliHa, nu@poBizaiis, 1HGOpMaLiiHI MaHIMYISMIT Ta
JMHAMIYHI ~ CYCHUIBHI HAcCTpoi CTBOPIOIOTH HOBI BHUKIMKM JUId  peajizamii MpUHLUILY
TpaHCHApEHTHOCTI. B 1WX yMoBax Mpo30picTh Ta HApOAOBIAIAS 3AIUIIAIOTHCS TPABOBHM
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opientupom Jlep>kaBu, MpoTe HaJAMIpHA MYOJIYHICTh MOKE CTBOPIOBATH PU3UKH ISl HALlIOHATIBHOT
Oe3IeKH Ta 3aXUCTy YyTIAuBOi iHhopmarii. Ak 3a3Hadae . A. Tepemyk, JieriTuMHa MeTa OOMEKEHHS
iHpopmamii 1 3araidy moisrae y BCTaHOBJICHHI OajaHCy MiXK HAI[lOHAIbHOIO O€3MeKor0 Ta
JEMOKPATUYHUMU LIIHHOCTSMH BiIKpUTOI epkaBu. [Ipo3opa myOiyHa AisIbHICT IPABOOXOPOHHUX
OpraiB, ampiopi He Mo)ke OyTH LIJIKOM BiJKPUTOIO, OCKUIBKH PO3TOJIOIICHHS BiJOMOCTEH 3
0OMEXEHHUM JIOCTYIIOM, 110 CTaJIM BiJAOMI ITiJl Yac KPUMIHAIBHOTO MEpEeCciIiAyBaHHsI, MOXE 3aBIaTH
CYTT€EBOI IIKOAM 0c001, CycHibCTBY ab0 nepxkasi [1].

Boanouac 3a0e3nedeHHs BIAKPUTOCTI Y MIsUIBHOCTI TPAaBOOXOPOHHUX OPTaHIB BUMAarae He
nuie OanaHcyBaHHS 0€3MEKOBUX PH3HKIB, a i THYYKOI HOpPMAaTHBHOI 0231 JI0 Cy4aCHUX BUKIIHUKIB.

[Tpobnemy npaBoBOi HEBU3HAYEHOCTI Ta HEAOCTATHHOI aJallTOBAHOCTI HOPMAaTUBHUX AKTIiB
70 cydacHMX BHKJIMKIB miakpecmoorh K. I'pomoBenko ta f. Tuupka, 3a3Havaroud, mio cepen
aKTyaJbHUX 3aBJlaHb IOKPALIEHHS AISUIBHOCTI MPaBOOXOPOHHMUX OpPraHiB IIOJI0 3aXUCTy IpaB Ta
CBOOO/I JIIOJMHHU TOCTA€ MOTpeda BAOCKOHAJICHHS BITYM3HIHOTO 3aKOHOIaBCTBA. BOHU 3ayBaxyIOTh,
10 YMHHI HOPMAaTHBHO-TIPAaBOBI aKTH HE 3aBXIU IOCIIJOBHI Ta HEJOCTaTHbO aJaIlTOBaHI 10
Cy4aCHHX peallii, a TaKOXX He IMOBHICTIO BIAIOBIIAIOTh HOPMAaM MIKHAPOJHOTO IIpaBa Ta
Koncrurynii Ykpainu [2].

[le miakpecitoe HEOOXiTHICTP HOPMATUBHOTO 3aKpIMJICHHS YITKUX aIMIHICTPaTHBHO-
IIPAaBOBUX MeXaHi3MiB. BOHM BKIIIOYAIOTh PEryJsipHE ONPWIIOJHEHHS CTaTUCTUYHMX B1JIOMOCTEH,
po30pi KOHKYPCH A000pYy KajpiB, HE3aJCKHUH TPOMAACHKHI KOHTPOJIb Ta CTAaHAAPTH30BaHY
iHpopMauiiiny nomituky. Sk 3a3nadae 'ontapes O., yMOBH, IPUHLIUIY Ta MpPaBUIIa BUKOPHUCTAHHS
TPAHCHAPEHTHOCTI SIK IHCTPYMEHTY JeMOKpATii MatoTh OYTH YiTKO pErjlaMeHTOBaHI 3aKOHO/IaBCTBOM.
Po30ynoBa TpaHCIapeHTHOCTI BIAAW CHpUS€E BHPINICHHIO MpoOjeM BIANOBIAATBHOCTI Ta
e(EeKTHUBHOCTI JIepKaBHOTO yrpaBiiHHs [3].

OxpiM dopManbHUX MEXaHI3MiB, 3a0e3MeueHHs] TPAHCIAPEHTHOCTI BUMAara€ CUCTEMHOTO
MOHITOPUHTY Ta OILIHKH iX €peKTHUBHOCTI. PerymspHuii aHani3 pe3ynbTaTiB BIAKPUTOCTI JO3BOJISIE
i1eHTU(IKyBaTH MPOTAJMHU y JIOTPUMAaHHI IPOLEAYp, CBOEYACHO KOPUI'YBaTH HOPMATUBHI Ta
OpraHizaliiiHi TPaKTHKH. Takuii iHTErpoBaHWH MiIXiX CTBOPIOE YMOBH Ui CTIHKOTO
(GYHKILIOHYBaHHS IIPABOOXOPOHHOI CHUCTEMHM Ta MiJBUUIYE ii TOTOBHICTb 1O HOBUX BUKJIMKIB.
KoMIuiekcHuil migxix 0 MpaBOTBOPEHHS Iependavyae THYYKY MOJENb TPAHCIAPSHTHOCTI, MO0
BpaxoBye 0€3MEKOB1 YNHHUKH, aJle HE HIBEJIO€ 3acalHU4l OCHOBH JIEMOKPATUYHOI'O BPsTyBaHHS.

Y KOHTEKCTI MPaBOBOTO 3a0e3MeUeHHs] TPAHCHAPEHTHOCTI 1€ MPOSBISIETHCS Y BU3HAYCHHI
KITIOYOBHUX 3acajl, sIKi (POPMYIOTh HaJIS)KHE PEryIIOBaHHS JAisUIbHOCTI A€p/KaBHUX 1HCTUTYLIH:

- MpaBOBa BU3HAYEHICTH IIJISXOM YITKOTO 3aKOHOJIABYOTO OKPECIEHHS MEX BIAKPHUTOCTI Ta
YITKMX BU3HAUYEHUX OOIPYHTOBAHUX BUHATKIB;

- MIA3BITHICTH TPOMAJsIHAM Yy 3aKpiIJIEHHI OOOB’S3KOBOCTI 3BITYBaHHS, HE3aJI€KHOIO
KOHTPOJTIO Ta HAJIEKHUX MPOLEAYP ayIuUTY;

- 1HQopMmaliiiHa Oe3leka Ta HaJIeKHE BUKOPUCTAHHS JaHMX Yepe3 BIAMOBIIAIBHUN 00Ir
iHpopMalii, 3aXMCT NEepPCOHAIBHUX JaHUX, HPOTHUJIIT Kibep3arpo3aMm 1 HEIOMYIIEHHIO
37I0B)KUBaHb.

EdextuBHa peamnizaiiss TpaHCIAPEHTHOCTI y IPaBOOXOPOHHIN cdepi MPOSBISAETbCA Yy
B3a€EMOJIT MIXK JIEP’KaBOI0 Ta 'POMAJTHCHKUM CYCHUIBCTBOM, @ Y4acThb HE3aJE€KHUX aHATITUYHHUX
LIEHTPiB, IPaBO3aXUCHUX OpraHi3auiil Ta mpogeciiiHux acorianiii 3a6e3neuye 30BHIIIHIO €KCIIEPTU3Y
YIPaBIiHCBKUX NpakTHK. Sk 3a3Hauae ['ontapes O. 1., rpoMaacbkuii KOHTPOJIb BUCTYIA€ OCHOBHUM
BUJIOM KOHTPOJIIO 3a JISJIbHICTIO JIEP’KaBHUX OPTaHiB Ta € OJHUM 13 BUJIIB COL[IaJIbHOTO KOHTPOJIIO,
SIKAWA  3IIACHIOEThCS 00 €THAHHAMH TPOMAJsH Ta O€3MOCEPEIHhO TPOMAISIHAMU 3 METOIO
3a0e3neueHHs] TPAHCIAPEHTHOCTI iXHBOI JisuibHOCTI. BiH € BaximBow ¢opMmoro peamizamii
KOHCTHUTYIIHHUX TpaB IPOMAJISTH Ta aKTUBHUM CIIOCOOOM 3aJTydeHHS HACEJICHHS 10 YIPaBIiHCHKOT
TiSUTHHOCTI AepkaBH [4].

Ile crpusie 00’ €KTUBHINA OLIHLI AiISUIBHOCTI OpPTraHiB MPaBOMOPSIKY Ta CTUMYIIOE SKICHE
OHOBJIEHHSI HOPMaTUBHOI 06a3u. BoHOUac y KOHTEKCTI IMPPOBHX 3arpo3 Ta iHPOpPMaLifHOTO THCKY
BIJIKPUTICTh JISUTBHOCTI BHUKOHYE (YHKIIIO cTadumi3amii MpaBOBOrO IMOJs Ta IMiJABUILEHHS
Pe3yIbTaTUBHOCTI PAaBOTBOPEHHS.

bananc Mk BIOKpUTICTIO 1H(OpMaIii, 3aXMCTOM MEPCOHAIBHUX JaHUX Ta HaJCKHUM
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HOPMATHBHUM PETYIIOBAHHSAM CTBOPIOE YMOBH JUIS 1I€BOTO I'POMAJICBKOT0 KOHTPOI0. Takuii miaxin
(dbopmye TMpaBOBY MPEBEHINIO MOTCHIIIHHUM 3JIOBKMBAHHAM 1 3MIIHIOE JIOBIPY CYCIUIBCTBA JI0O
Jep>KaBHUX 1HCTUTYIIH, TiABUIIYIOYH JEMOKPATUYHY JIETITUMHICTh IPUUHATHX PILLICHb.
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Xom’auenxo Ceimnana Ieaniena,

Kanouoam iopuouyHux HayK, 0oyeHm

Odoyenm kagedpu npasa BinHuybko20 mopeosenbHo-
ekoHomiunozo incmumymy [[TEY,

bozau Ipuna Cepciisna,
3000y8ay 8UWOT 0CBIMU NEPULO2O
(baxanaspcvko2o) piehs,

ITPABOBI ACIIEKTH EOEKTUBHOCTI MUTHOI'O KOHTPOJITO

VY cucremMi MHTHOi CHpaBM MHUTHMH KOHTpOJIb IIOCIA€ MPOBIJHE Miclle, OCKUIBKU
(yHKI[IOHAJIbHE 3aCTOCYBaHHS IbOTO I1HCTPYMEHTapito 3ale3neuye JOCATHEHHS KIIOYOBUX
IHCTUTYLIOHAJIbHUX 3aB/aHb, MOKJIAJCHUX HAa MUTHI opranu Jlep>kaBHOT MUTHOI CITykOu YKpaiHu.
Axicth Ta e(EeKTUBHICTH MHUTHOI JiSJIBHOCTI BHM3HAYAIOTHCA KOMIUICKCHUM 3a0€3MeYeHHSIM
BUKOHAHHS BUMOI' MHUTHOT'O 3aKOHOJJaBCTBAa YKpAiHU K IPHU MEPEMIleHHI TOBapiB, TPAHCIIOPTHUX
3ac00iB Ta 1HIIMX MpPEIMETIB Yepe3 MUTHHM KOpAOH YKpaiHu (30KpeMma, B pexuMax BBE3EHHS Ha
MUTHY TEPUTOPIIO Ta BUBE3EHHS 3a 11 MEX1), TakK 1 B IPOIIECi iX MOAaIbIIOr0 MUTHOTO KOHTPOIIO.

EdexTuBHICTH MHUTHOTO KOHTPOJIO Ta MUTHOI JISUIBHOCTI B IUJIOMY XapaKTepU3YEThCS
CYKYIHICTIO B3a€MOIIOB’SI3aHUX 1HIUKATOPIB, SKI MOXKHA 3TrpYIMyBaTH 3a TaKUMHU KpuTepisMu: 1)
OIlIHKA CTYIEHs JOTPUMAaHHS MHUTHOI'O 3aKOHOJABCTBA, HAJIHOCTI MUTHOTO KOHTPOJIIO, a TaKOX
Pe3yabTaTUBHOCTI 3aX0/IiB 13 NONEPE/PKEHHS, BUSBICHHS Ta MPUITMHEHHS MUTHUX MPABONOPYIIEHb
(30Kkpema, KOHTpabaHIU Ta MOPYUIEHb MUTHUX MPaBHJI); 2) MOBHOTA CTATHEHHS MUTHUX IUIATEXIB,
10 BU3HAYAETHCA K CIIBBITHOLIEHHS (DAKTUYHO MEepepaxoBaHMX J0 JEeP:KaBHOTO OIO/HKETY KOIITIB
JI0 PO3PAaXyYHKOBOI (TEOPETUYHO MOMIIMBOI) CyMH ITUTATEXiB, 00UYMCIEHOI Ha MmiacTaBl (Pi3UUHUX
00CSTiB 30BHIIIHBOI TOPriBJII Ta YHHHUX CTaBOK; 3) OIliHKA BIUIMBY Ha COIIaJIbHO-€KOHOMiYHE
CepeIOBUILE, II0 OMNOCEPEAKOBAHO BHUMIPIOETHCS Ye€pe3 AMHAMIKY KOMIIJIEKCHUX ITOKa3HHKIB
(b13UMYHOTO I MOPATBHOTO 3/I0POB'S HACEIEHHS KpaiHH Ta €KOJOTIYHOTO CTaHy TEPUTOPIi, OCKIIBKU
MUTHHHA KOHTPOJIb € 0ap'epoM I HE3aKOHHOTO TIEPEeMIIIeHHST HeOe3eYHNX TOBapiB.

KntouoBuM imMmepaTMBOM MiABHIIEHHA €()EKTUBHOCTI MUTHOTO KOHTPOJIIO € ONTHMI3allis
(cripoliieHHs) Ta TapMOHi3allisl MUTHUX Tpoleayp. BrpoBaykeHHs IIUX 3aX0/11B HE JIMILE MIHIMI3ye
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aJIMIHICTPAaTHBHI Ta 4acOB1 BUTPATH JJIS Cy0’€KTiB 30BHIITHBOEKOHOMIYHOI AiSNTBHOCTI, IO CIPUSIE
MIPUCKOPEHOMY Ta O€3MEPEIIKOTHOMY IEPEMIIIICHHIO JIETITUMHUX TOBAPHUX MOTOKIB, ajie i I03BOJIsIE
MUTHMM OpraHaM CKOHIICHTPYBaTH PECYpCH Ha BHUSBJICHHI BHCOKOPU3MKOBHUX omepariif. Takum
YUHOM, CIHPOIIEHHS € CTPAaTeriYHUM 1HCTPYMEHTOM I€peopieHTalii MHUTHOTO KOHTPOJIO 3
TOTAJIBHOTO Ha BUOIPKOBHIA Ta pU3NK-OPIEHTOBAHMM, 1110 CYTTEBO MiABHILYE HOTO pe3yIbTaTUBHICTD
y 60poTh0i 3 IPABOMOPYIICHHSIMH.

Ocob6nuBa yBara B KOHTEKCTI IMiJIBUIIEHHS €(PEKTUBHOCTI MUTHOT'O KOHTPOJIO MPUALISETHCS
PO3BHTKY Ta IMIUIEMEHTAIlli aBTOMAaTH30BaHMX CHCTeM OOpoOku iHdopmarii Ta 1UPOBUX
TEXHOJIOTiii. BOHM CYTTE€BO CHpOILIYIOTH Ta MPUCKOPIOIOTH BUKOHAHHA MUTHHX (POPMabHOCTEH,
3a0e3neuyiour eJNeKTPOHHE JEKJIapyBaHHA Ta aBTOMATU4YHY OOpOOKYy JaHMX. ABTOMAaTH3allis
JI03BOJISIE  OTIEPATUBHO 3aCTOCOBYBATH CHCTEMY VIIPABIIHHS pPHU3UKAMH, IIBUIKO BHUSBISIOUN
MOTEHIIIHO BUCOKOPU3MKOBI TOBapu Ta oreparlii. BopoBaJkeHHs] TaKUX CUCTEM 3HUXKYE BILIMB
JIOACHKOTO (haKTOPy Ha MPOIEC NPUHHATTS PIllICHb, 110, Y CBOIO YEpry, MiBUIIYE O0'€KTUBHICTD,
MPO30PICTh Ta 3MEHIIYE KOPYMIIHHI PU3UKH, THM CaMUM TapaHTyIOUM BUILY pPe3yJbTaTHUBHICTh
MHUTHOT'O KOHTPOJIIO.

OnHuM 13 YMHHUKIB 3a0€3MeUeHHs CTIHKOI e)eKTUBHOCTI MUTHOTO KOHTPOJIIO Ta JIOBIpH 0
MUTHHX OpTaHiB € yJOCKOHAJIEHHS CHUCTEMHU BHYTPIIIHBOTO KOHTPOJIO Ta MOCHJICHHS MPOTHIIT
Kopymnuii. 3ayBaXXMMO, IMIUIEMEHTALl1sl KOMIUIEKCHUX Ta €(DEKTUBHUX CUCTEM BHYTPILIHBOIO ayIUTY,
(iHAHCOBOTO MOHITOPHHTY Ta CIY)XOOBHX PO3CIiAyBaHb CHpPHUSE MPOAKTUBHOMY BHSBICHHIO Ta
MiHIMi3aIlil BHYTPIIIHIX MOPYIIEHb MUTHUX MpPaBWJI Ta HEMPaBOMIPHUX il MOCajoBUX OCi0.
3abe3nedeHHs] JOOPOYECHOCTI EPCOHANY Ta YCYHEHHS! KOPYNIIMHUX YMHHHKIB MPSIMO ITiJABHILYE
AKICTh Ta 00'€KTHBHICTH BUKOHaHHS MUTHHX mpouenyp. Lle 3amoOirae ¢ickaabHUM BTpaTaMm Ta
MOCHJTIOE TIPABOOXOPOHHY CKJIAJOBY MHUTHOTO KOHTPOJIO. JIeMOHCTpaIlis MOJITHYHOI BOMI Ta
peaIbHUX Pe3yNbTaTiB Y O0POTHO1 3 KOPYMIEI CYTTEBO MiJBUIILYE AOBIpYy 10 Jlep:kaBHOT MUTHOI
ciy>kOu  cepeni  Oi3HEC-CIIIBHOTH, MDKHApOAHHMX TMApTHEPIB Ta TPOMAACHKOCTI, IO €
(GbyHIaMEHTAIBHOIO MIEPETyMOBOIO JIETITUMHOCTI BC1€T MUTHOT JisSTIHHOCTI.

B ymoBax Bo€HHOTO cTaHy B YKpaiHi mepe] MUTHUMH OpraHaMy HOCTalOTh HaJI3BUYAaHO
BOKJIMBI 3aBJaHHS I10JI0 3a0€3MeUYeHHs] HAIllOHAJbHOI €KOHOMIUHOI Oe3mneku nepkaBd. MUTHI
OpraHu BiJIOBIHO /0 MOJOXEHb MHTHOTO KOIEKCYy YKpaiHM MaloTh CTBOPIOBATH YMOBHU JUIS
PO3BUTKY 30BHIITHBOCKOHOMIYHOI JiSUTbHOCTI; BOHM MalOTh FapaHTyBaTH €KOHOMIYHY Oe3leKy Ta
3axXUIIaTH MUTHI iHTepecu nepxkasu (ct. 544 MKY). Came 3a Takux yMOB BHHHUKA€ HEOOXIIHICTH
MPUCKOPEHHS Ta CIPOIIEHHS MUTHUX MPOLEAYpP II0A0 TOBAPIB KPUTUYHOTO IMIIOPTY, F'yMaHITapHOi
JIOTIOMOTH Ta CTpateriuaux tosapis [1, ¢.120].

Cain 3a3Ha4UTH, 10 €PEKTUBHICTh MUTHOI JISUIBHOCTI Ta MUTHOTO KOHTPOJIIO BU3HAYAEThCS
KOMIUIEKCHUM 3a0€3MeYeHHsIM BUKOHAHHS BHMOT MHTHOTO 3aKOHOJABCTBA YKpaiHW Tpu
NepeMillleHH] TOBapiB Ta TPAHCHOPTHUX 3aco0iB 4Yepe3 MUTHUM KopJoH. Ll edexTuBHICTH
XapaKTEePU3YEThCS HE JIHIIE PiCKATbHO-€eKOHOMIYHUMH MOKa3HUKaMU (ITIOBHOTA CTATHEHHS MUTHUX
IUIaTeXIB) Ta MPABOOXOPOHHUM KpUTepieM (pe3yabTaTUBHICTh NPOTHIII KOHTpabaHAl Ta
MOPYILIEHHSM MUTHUX MIPaBUIl), ajie i 3AaTHICTIO MUTHUX OpraHiB 3a0e3MeuyBaTi KOHTPAUBEPCIIHY
Ta OE3NEeKOBY CKJIAJOBY, LIO0 Mae€ Oe3MOoCepefHIO BIAMOBIAHICT 13 3aXMCTOM JIEP’KaBHOTO
CYBEPEHITETY Ta HaIllIOHATHHOT O€3MEKHU.

OxpiM TOTO, JJIsl JOCSATHEHHS 11i€1 METH Ba)KJIMBE 3HAUCHHS Ma€ ONTHUMI3allis Ta TapMOHi3aIlis
MUTHHX TPOIEAYp IUIAXOM IMIUIEMEHTAIlli aBTOMATHU30BaHUX CHCTeM oOpoOku iH(opMmarii Ta
PHU3UK-OPIEHTOBAHOTO KOHTPOJIIO, 1110 MiHIMIi3ye aMiHICTpaTUBHI 6ap’€pH AJs JIETITUMHOTO Oi3HECy
Ta TIABUILYE OO0'€KTUBHICTh, MPO30PICTh 1 JOOPOYECHICTh KOHTPOJIO, a TAaKOX MOCHJICHHSIM
BHYTPIIIHBOTO ayIUTy Ta HPOTHUIIl KOpymuii SK (yHAAMEHTAIbHOI MEepeIyMOBH JIETITUMHOCTI
MHTHOI CITPaBH.

Jimepamypa:

1. Mockamok H., Xapuenko C. IIpaBoBi MexaHi3Mu 3a0e3neueHHs] e(EKTUBHOCTI MUTHOTO
KOHTPOJITIO SIK CIIOCO0Y MPOTHTiT MUTHUM JICTIKTaM. AkmyanvHi npobnemu npasosnascmea. Ne3. (39).
2024. C.117-122.

Hlemitbko A.B., berym H.B. [Ipo6iema nopyiieHHsI aBTOPChKUX MIPAB y COLIATBHUX Mepekax
Cexkiig 5. AamiHicTpaTHBHE TIPAaBO Ta TMpoiiec, piHaHcoBe, iHGOpMaIIiiiHe TTPaBo.
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Illemimoko Anzenina Bacuniena,

cmyoenmxa 4 kypcy, epynu 2213

OPUOUYHO20 (haKyibmemy,
Hasuanvno-nayxoeozo incmumymy ynpaeninms,
mexHono2iu ma npasosux Hayk HTY

m. Kuis, Ykpaina

Haykoeuii kepienuk:

bezyw Hamania Bikmopiena,

cmapwiuil sukaiaoay Kagpeopu

YUBIILHO20 MA KPUMIHATILHO20 Npasa
Hasuanvno-nayxoeozo incmumymy ynpaeninms,
mexHnoo2iiu ma npasosux Hayk HTY,

Ccy0o8ull excnepm, nameHmuuil NoGipeHull

ITPOBJIEMA INIOPYIIEHHA ABTOPCBKHUX IIPAB Y COHIAJIBHUX MEPEKAX

ABTOpCBbKE IPaBO — 1€ CUCTEMa HOPM, IO PETYJIO€ BIJTHOCHUHH, IOB’s3aH1 31 CTBOPEHHSM,
BUKOPHCTAaHHAM 1 3aXMCTOM pe3yJbTaTiB TBOPUYOI MisuTbHOCTI. BOHO € (yHmamMeHTOM mpaBoBOi
OXOpPOHH 1HTEJIEKTYaJIbHO1 BIIACHOCTI, 3a0€3Meuy04H CIIpaBeIMBUI OallaHC MIXK IHTepecaMu aBTopa
Ta CyCHIbCTBA. Y Cy4acHOMY IU(PPOBOMY CEpEIOBHII, 30KpeMa B COLIATBHUX MepeKax, MATAaHHS
JOTPUMaHHS aBTOPCBKUX IpaB HaOyBae OCOONMBOI akTyalbHOCTI. BOHM cTaium HeBiA €MHOIO
CKJIaJIOBOIO III00ATBHOTO 1H(POPMAIIITHOTO MPOCTOPY, KUK OXOIUTIOE 3HAYHY YACTHHY CYCIUTBHHUX
KOMYHIKAI[iil, TBOPYOT AiSIIBHOCTI Ta €EKOHOMIYHUX BIJHOCHH.

ComianpHi Mepexi BUKOHYIOTh HE JIMIIE KOMYHIKalliiHy, a i npodeciiiHy, iHdGopMarlliiiny ta
eKOHOMIYHY (yHKIII1. BoHU mepeTBopuiincs Ha IHCTPYMEHT KOMEPIIHHOI AisUIbHOCTI, OpMyBaHHS
IIOBOi  pemyTalii, MapKeTHHTY Ta KaJpoBOi NOJITHKH. 30KpeMa, 3TiTHO 3 ONUTYBAHHAM
pexpytunroBoi ¢ipmu Careerbuilder, y 2019 pomi B CIIIA 70% kommaHiii BUKOPHUCTOBYBAIH
CcolliabHI Mepexi uIs BigOOpy KaHIUAATiB Ha poOoTy, 3 HuUX 48% — yac BiJg yacy mepeBipsuin
aKTUBHICTh CBOIX CHIBPOOITHHKIB Yy COLIadbHUX Mepexax. DIHAHCOBI YCTAaHOBH TAaKOX MOXYThb
3aCTOCOBYBAaTH MOMIOHWH MiAXiJ: IMiJ Yac NPUHHATTSA PIMICHHS PO HAJAHHSA KPEIUTY BOHHU
NepeBIpsIOTh 1H(OPMAILiI0 PO MOTEHLIHHOTO KJIi€HTa HUIAXOM nomyky B Google 3a iioro imenem
a00 aHani3zy npoduto B coriaabHuX Mepexax [ 1]. Taki TeHaeH il cB114aTh PO 3pOCTaHHS TPABOBOT
3HAYyYIIOCTI KOHTEHTY, CTBOPEHOTO KOPHUCTYBayaMHM, Ta HEOOXITHICTh HAJEKHOTO PEryJtOBaHHS
J0ro BUKOPUCTAHHS.

HloaHs MUTBSApAN KOPUCTYBAYiB CTBOPIOIOTH, MOIIMPIOIOTH 1 BUKOPUCTOBYIOTh (POTO, Bif€O,
My3U4HI TBOPHM, TEKCTH Ta 1HIII 00 €KTH aBTOPCHKOrO IpaBa. Takuik MacoBHil 0OIIr KOHTEHTY
CYIPOBOJIKYEThCS 3pOCTAaHHAM KiJIbKOCTI BUIAIKIB HENPAaBOMIPHOT'O BUKOPUCTAHHS MaTepiaiB, 10
OXOPOHSIIOTHCS 3aKOHOM, 0€3 103BOJIy aBTOpa, HAJIEKHOI'O JIIIIEH3yBaHHS a00 3 MOPYIIEHHSM YMOB.

ABTOpPCBHKI IpaBa ChOTOHI OXOPOHSIOTHCS 3aKOHOM, a iX MOPYLICHHS 3arpOXKye CepHO3HUMHU
CaHKIIISIMHU.

AHani3 cyoBOi NMPakTHKU CBIAYUTH, L0 CyJOBa CUCTEMa YKpaiHM IOKHM HE Ma€ 3HAYHOi
KUIBKOCTI pIlI€Hb, MOB’SI3aHUX 13 NPUTATHEHHSIM [0 BIJNOBLAAIBHOCTI 0CI0 3a MOpYLIEHHS
aBTOPCHKMUX TMpaB. BoaHowac BIAMOBIAANBHICTH 3a Taki [iSHHS YITKO MepeadadyeHa UYWHHUM
3aKOHOAABCTBOM, 30kpeMa KpumiHambHuM KkojekcoM Ykpainu, Kogexcom Vkpainu mpo
aJIMIHICTPAaTHBHI NPaBONOPYIIEHHS Ta 3aKkoHOM YKpaiHnu «IIpo aBTOpChbKe MpaBo 1 CyMiXkHI IIpaBay.
OCHOBHUMH BHUKITUKaMH, IO TIOCHITIOIOTH 1[I0 TIPOOIIEMY, €:

- TpaHCHAIIOHAJIBHUH XapaKTep cepeJOBUIIIA: MiCIIe3HAXOKEHHs TOPYIIHHUKIB Ta CEpBEPiB
maaThopM y PI3HUX IOPUCIUKINAX 3HAYHO YCKJIQJHIOE TMPUTATHEHHS 10 BIAMOBIMAIBHOCTI Ta
BUKOHAHHS CYJIOBUX PillI€Hb;

- npoOieMHu JTOKa3yBaHHS: HEBU3HAHHS CyJAaMH €JIeKTPOHHUX JOKa3iB (CKpHUHLIOTIB) 0e3
TEXHIYHOT eKCIIEPTH3H 00MEXYE MOKIMBOCTI MPABOBIACHUKIB IIIBUIKO BiTHOBUTH CBOI IpaBa;
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- HEJOCKOHAJICTh TEXHOJOTIYHOIO 3aXMCTY: XOuYa BEJIHKi MiIaT(opMu BHKOPHCTOBYIOTh
cucteMu aBToMatudHoro posmizHaBaHHs (Content ID), BOHM HE rapaHTYIOTh MOBHOTO 3aXHCTY,
OCKUIBKY KOPUCTYBadi 00XO0IATh 1X MUISIXOM He3HAYHO1T Moudikalii abo anensiii 70 HeYiTKUX HOpM
«100pOCOBICHOTO BUKOpUCTaHHs (fair use).

Jlisi 4acTKOBOrO BUPILICHHA TMPOOJIEMH YKpaiHChKE 3aKOHOIABCTBO aJaNTYeEThCS [0
crangaptiB €C. 3okpema, y €BponeiicekoMmy Corozi 3 2021 poky 3actocoByethesi JJupextuna (€C)
2019/790 mpo aBTOpChKE NPaBO Ha €IUHOMY IUPPOBOMY PHHKY, sKa 3000B’sI3y€ IHTEPHET-
m1aTGopMH BXKMBATH aKTMBHHUX 3aXOJIB JUIsl 3alOOIraHHS PO3MIIICHHIO HE3aKOHHOTO KOHTEHTY.
JIMpeKTHBH, yxXBaJleHi y cepi aBTOPCHKOTO MpaBa i CyMiKHUX IPaB, CIIPHUSAIOTH (PYHKI[IOHYBaHHIO
BHYTPILIHBOTO PHUHKY, 3a0e3MeuyloTh BHUCOKHUN pPIBEHb 3aXHCTy MPAaBOBOJIOALUIBLIB, CIPHUIIOTH
OTPUMAaHHIO JI03BOJIIB HA BUKOPUCTAHHS MPaB Ta CTBOPIOIOTH PAMKH, B SIKUX MOXE 3I1MCHIOBATHCS
BHKOPHUCTAHHS TBOPIB Ta 1HIINX 3aXUIIeHUX 00'ekTiB. Taki rapMOHiI30BaHi MPAaBOBI paMKH CIIPUSIOTH
HAJIKHOMY (YHKLIOHYBAaHHIO BHYTPIIIHBOTO PUHKY Ta CTUMYJIIOIOTH IHHOBAli, KPEaTHBHICTH,
IHBECTHIIII 1 BUPOOHHMIITBO HOBOTO KOHTEHTY, y TOMY YHCII B IU(POBOMY CEPEIOBHIII, IJIs
YHUKHEHHS ()parMeHTalii BHyTPilIHEOTO PUHKY [3].

VY comianbHUX Mepexax, Takux sk Instagram, TikTok, Facebook un YouTube, nopymenns
aBTOPCHKHX IpaB HaOyBae MacoBOTO XapakTepy. BOHO MposBISETbCS y HECAHKIIIOHOBAHOMY
KOIIIOBaHHI, PEMOCTHHTY, 3aBaHTA)XCHHI Ta MOIIMPEHHI MY3WYHHMX TBOPIB, BiJe0, TEKCTIB 1
300pakeHb 0e3 3rou IXHIX aBTOPiB YU NMPABOBJIACHUKIB.

HaiinmomupeHimumMu € BUNAIKU:

— BUKOPHUCTaHHS My3UYHUX TBOPIB y KOPOTKHUX BiZleOposMKax 0e3 JineHs3ii;

— myOuikariis ¢pororpadiii 6e3 3a3HaYCHHS aBTOPCTBA,

— MIOBTOPHE 3aBAHTAYKECHHS BiJCO 1HIIMX KOPUCTYBaUiB 03 J03BOITY;

— CTBOPEHHS MEMiB a00 PEMIKCIB 13 BUKOPHUCTAHHSM OXOPOHIOBAaHHUX 00’ €KTIB.

Taki pmii wacto BUNPABAOBYIOTBCA «OCOOMCTHM BHKOPHCTAaHHSAM» a00 HE3HAHHAM
3aKOHOJABCTBA, OJTHAK BIAMOBIAHO 10 3akoHy YKpainu «IIpo aBTopchKe mpaBo 1 CyMiXHi mpaBay BiJl
01.12.2022, Oynb-sike BHKOPUCTAHHS TBOPY 0€3 3ro/ i aBTOpa a00 03 HAICKHOTO IMOCHIIAHHS MOXKE
po3uiHIOBaTUCS K mopyiieHHs [2]. OHoBieHUH 3aKOH rapMOHI3y€e YKpPaiHChKE 3aKOHOJABCTBO 3
€BPOTECHCHKHAM Ta BBOJHUTH YiTKI MEXaHI3MH 3aXUCTY IpaB y nudpoBomy cepenosuii. Ha mpakrumi
peanizaiis IuX HOPM 3aJIMIIAEThCS CKIATHOK Yepe3 HU3bKHK PiB€Hb HMU(POBOI MPaBOCBIIOMOCTI
KOPHCTYBaYiB Ta HEJOCKOHAIICTh MPABO3aCTOCOBHOI MPAKTUKH.

TakuMm unHOM, TOPYIIIEHHS aBTOPCHKUX TMPaB y COIIAIbHUX MEpEeXaxX CTAHOBUTH CKIIATHY Ta
OararoacnekTHy OpuaudHy npobnemy. CydacHa nudpoBa pealbHICTh BHUMara€ OHOBJICHHS
MPaBOBHX MEXaHiI3MIB KOHTPOJIO Ta aJamnTallii 3aKOHOAABCTBa 10 HOBHX (hopM 00iry iHdopmMmarrii.
3abe3nedeHHs €(pEeKTUBHOTO 3aXUCTY aBTOPCHKUX MPaB B [HTEpHETI € He JHIIe 3aBJIaHHsIM IIPaBOBOT
CUCTEMH, a ¥ BaKJIMBOIO MEPEIYMOBOIO PO3BUTKY 1HQOPMAIIITHOTO CYCHIIbCTBA Ta YTBEPIKEHHS
MIPUHIIMITY BEPXOBEHCTBA MpaBa y 1uppoBoMy mpocTopi. s 1bOro HEOOXITHUM € IMiJBHUILEHHS
MIPaBOBOI KYJIbTYpH KOPUCTYBaUiB, yIOCKOHAIEHHS! MEXaH13MiB OJIOKYBaHHS HE3aKOHHOTO KOHTEHTY
Ta MOCHJICHHS B3aEMO/Iii MK JIepKaBHUMHU OpraHaMH, OHJIaWH-TUIATGOpPMaMH i MpaBOBIACHUKAMHU.

Jimepamypa:

1. AkrtyanbHi npoOneMu iHTeneKTyalbHOro, iH(popmaniitHoro, IT Ta IHTepHer mpaBa: marepianu
JleB’siToi BCceyKpaiHChbKOi HAyKOBO — MpakTH4HOI KoH@epeHuii (JIbBiB, 16 TpaBus 2025 p.). —
JIsBiB: FOpun. ¢—r JIbBiB. Hal. yH—Ty iM. I. @dpanka, 2025. — 336 c., c1.294.

2. TIpo aBTOpCHKE MPABO i CyMIXKHI MpaBa: 3aK0H YKpaiHu Bijg 3akoH Ykpaiau Big 01 rpyn. 2022 p.
Ne 2811-IX// Tomoc VYkpainu: odimiiine Bumanas Big 31.12.2022. Ne 267. URL:
https://zakon.rada.gov.ua/laws/show/2811-20#Text.

3. IMPEKTUBA €BPOIIENMCHKOI'O ITAPJIAMEHTY I PAJIM (€C) 2019/790 Bix 17 kBiTHs
2019 poxky mpo aBTOpcbKe MpaBO 1 CyMDXKHI MpaBa Ha €auHOMY LHU(POBOMY PUHKY Ta IMpO
BHECEHHS 3MiH 710 JTUPEKTUB 96/9/€C Ta 2001/29/€C. URL:
https://zakon.rada.gov.ua/laws/show/984 022-19%#top.
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CEKIIIA 6. CYIOBA MEJUIIUHA TA MEJUYHE ITPABO

Mpycienko Anamoniit Bonooumupoeuy
Kanouoam 1opuouyHux Hayx, 0oyexm,

3a8i0ysay Kagheopu YugiibHo2o ma KPUMIHAIbHO20 Npasd,
HHIVTIIH HTY

Kyk Anopiin Muxaiinosuu
Cmapwuil napmuep ad8oKamcoko20 00 €OHaHHs
«Iicacmnikmop3sy, aosokam, acnipanm Kageopu

KOHCMUMYYitino2o ma nyoaiyHo20 npasa,
HHIVTIIH HTY

JESAKI AKTYAJBHI ACIIEKTH ITIPABOBOI'O PET'YJIIOBAHHSA ATECTAILIII
JIKAPIB B YKPATHI B YMOBAX BOEHHOI'O CTAHY

MeauuuHa € oJIHIEIO 3 rajly3edl HayKOBO-IIPAKTUYHOI AISUIBHOCTI J0 SIKOT 3aBXKIU OyJIM BUCOKI
BUMOTH. 3 METOIO NIEPEBIPKHU PiBHS TEOPETUYHMX Ta MPAKTUUYHUX HABUYOK, 37100yTHUX JIKapeM IMix
gyac 3AiiiCHEHHS HHUM Oe3mepepBHOrO0 NPOQEciiHOr0 PO3BUTKY MPOBOJAUTHCS CHCTEMATHYHE
MPOBEACHHS aTecTallii JikapiB. ATecTallis JiKapiB CIpsMOBaHA Ha IOKpamieHHs mpodeciitHol
TSUTBHOCTI JIKaps U TOAAJBIIOTO IiIBUIIEHHS DIBHA SIKOCTI HAJaHHS MEAWYHOI JJOMOMOTH
HACEeJICHHIO.

ATecranisi mpoBOANUTHCS y BimnosimHocTi 1o Ilopsaky mpoBeneHHs aTecTallii MpaiiBHUKIB
cdepu oxoponu 3a0pos’s. Llel [lopsnok BU3Hauae MexaHi3M NPOBEICHHS aTecTalli MpaliBHUKIB
cepu 0XOpOHHU 30POB’ s, SIKi 3MIHCHIOIOTH TPOQECiiHy AisITBHICT 3a podecisimu y cdepi oxopoHu
3710pOB’A

Po3pi3HsIOTH aTecTariio 3a CTPOKaMH MPOBEICHHS: YeproBa aTecTallisl, IO MPOBOIUTHCS IS
IpaLiBHUKA chepu OXOPOHM 30POB’Sl OJMH Pa3 3a aTecTallliiHUN mepioj; mo3ayeprona aTecTallis,
10 MPOBOJUTHCS JUIsl IpaLliBHUKA c(hepr OXOPOHU 3/10pOB’S y BUIAJKaX, BUBHAYEHUX IMyHKTOM 10
posniny IV Iopsinky npoBesieHHs aTecTallii NpaliBHUKIB cepr OXOPOHH 3/10pOB’S;

Takoxx 3a MeTOw MpOBENEHHS arecTallis Moke OyTu: Ha MIATBEp/DKEHHS MpodeciiHol
kBaidikaiii abo piBHA mnpodeciiiHoi kBamidikamii (3a HasABHOCTI); aTecTallisl Ha IMPHCBOEHHS
HACTYyIHOTO piBHA mpodeciiinoi kBanidikaiii (3a HasBHOCTI). Llei Ilopsaok He mommproeTbes Ha
MPaLliBHUKIB 3aKJaJiB OXOPOHHM 370pPOB’S BIMCBKOBUX (OpPMYBaHb, a TaKOX IPABOOXOPOHHHUX
OpraHiB CIEU1AJIbHOTO MPU3HAYECHHS.

ATecTaiitHui Iepio]] — Mepioa vacy, KU TpUBA€ Bi JaTH MOMEPEAHBOI 10 JATH MOTOYHOI
aTecTallii 3a BIIOBIIHOIO CIIELIAJBHICTIO MPaIiBHUKA C(hEepr OXOPOHH 3/10pOB’S 1 HE € OUTBIINM HIXK
5 pokiB.

Opnak, mig yac Al BOEHHOTO CTaHy IPOBEJIEHHS aTecTalli MpaliBHUKIB cepu OXOPOHU
3JI0pOB’sl BITHOBJIIOETHCS Y€pe3 LIICTh MICSIIIB 3 IHS MPUIMHEHHS a00 CKacyBaHHS BOEHHOT'O CTaHYy.

Crpok mii ceprudikariB creuianicta (Jikaps-cnerianicra, ¢apmaneBra / HpoBi3opa-
creniaiicra) / HOCBiUEHb PO KBaTi(iKaliiiHy KaTeropito, sKUi CIUIMB y IIepioJ1 Jii BOEHHOTO CTaHy,
MOJIOBXKYETHCS HA MEP10J A1l BOEHHOTO CTaHy Ta MPOTATOM LIECTH MICSIIB 3 JIHSA HOTO MPUITUHEHHS
a00 ckacyBaHHS.

Jimepamypa:
1. Tlopsaok mpoBeneHHs arecTauii MpaiiBHUKIB chepu oXOopoHHU 3710poB’a. Hakaz MinicTepcTBa
OXOpPOHM  37I0pOB’ss  YKpaiHu 16  xBitHa 2025  poky  Ne 650. URL.:
https://zakon.rada.gov.ua/laws/show/z0824-25#Text
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