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CEKIIA 1. AKTYAJIBHI ITPOBJIEMU MIDKHAPOJIHOI'O
MOPCBKOI'O I TPAHCIHHOPTHOTI'O ITPABA

Vasil Gutsuliak,

Doctor of Law, Professor,

Master Mariner (Western Pacific Marine,
Vancouver, Canada)

ROLE OF THE IMO IN THE FORMATION OF A
LEGAL REGIME FOR MARITIME AUTONOMOUS
SURFACE SHIPS

One of the most important challenges of recent times, which
has a long-term impact on the development of international
shipping, is the emergence of maritime autonomous surface
ships (MASS). For the first time, such a definition was put into
circulation in 2017 by International Maritime Organization
(IMO). In general, MASS is understood to be vessel that, to
some extent, can carry out independent (autonomous)
navigation regardless of human intervention. Moreover, the
degree of autonomy is determined by the level of the vessel’s
automation.

There are quite a few different types of definitions of
autonomous vessels in modern literature. In this regard, the
terms unmanned, pilotless, self-driving, remote-controlled,
robotic, smart, etc. are most often used by various scholars with
such vessels. But in fact, all of them can be covered by a
common concept is MASS. For example, unmanned vessels are
one of kind a MASS. Thus, to achieve the unification of the
relevant terminology, it makes sense to use the generic term
MASS, introduced by IMO.

Along with the technical issues that arise in the process of
introducing autonomous navigation technologies, the relevant
legal aspects also play a very important role. First of all, it is
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necessary to take into account the prevailing international nature
of shipping, which requires the unification of national
approaches. To ensure the widespread operation of MASS, it is
not enough to develop and implement technical means, it is also
necessary to create a relevant "legal environment”. It is on
solving this problem that the efforts of IMO, as well as the
leading maritime States that are already adopting internal
regulatory legal acts related to MASS, are focused on. In
essence, we are talking about the creation of a new legal regime
within the framework of international shipping, designed to
ensure the efficient and safe operation of the MASS.

Hence, "autonomous vessels are advancing at a rapid rate,
thereby illustrating that the technology itself is not the problem,
but rather the navigation around existing legal and operational
frameworks" [6, p.75].

MASS has not yet become widespread, but shortly we can
expect rapid growth in its number. What is the reason for this
forecast?

According to the International Chamber of Shipping, there
are over 50,000 merchant ships trading internationally. The
total number of sailors on board is about 1 million 648 thousand
people, of which 774 thousand are the command staff, and 874
thousand are ordinary crew members [8].

For shipowners, crew maintenance costs are one of the most
significant items of operating expenses, the second — after fuel
costs. In addition, there is a clear shortage of qualified seafarers
in the shipping industry today. For example. the International
Chamber of Shipping (ICS) and BIMCO’s five-yearly
assessment of the seafarer labor market has revealed a worsening
shortage of trained officers. There is a shortage of 26240 officers
in 2021, compared with a shortage of 16500 last time around [1,
p.26]. In addition, according to forecasts in 2025, the world
merchant fleet will face an acute shortage of personnel.
Moreover, a specific figure has been named — the expected
number of vacancies for the command staff will be about 150
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thousand people [2]. This can cause significant harm to
international trade. After all, it is known that over 90 percent of
its volume is carried out by sea vessels [3]. Another
characteristic feature of the shipping industry is the dominant
influence of the human factor. A person today is a weak link in
shipping. It is generally stated that 80% of all accidents at sea
are as a result of human error [4, p.2].

To reduce the expenditure part for the maintenance of the
ship's crew, while solving the problem of personnel and reducing
the influence of the human factor, the shipowner can only by
reducing the number of crews, and in the future, it is possible to
completely abandon his services, that is, to switch to the
operation of unmanned (“crew-free") vessels.

According to Wartsila, the pursuit of autonomous
operations is already leading to smarter systems that can enhance
the safety, cost-efficiency and environmental performance of
today’s vessels; in practice, this means reducing collisions or
incidents—especially in busy ports—assisting with docking,
saving fuel through optimized speed profiles, reducing
associated emissions and optimizing crew numbers [9, p.3].

So, MASS will open the door to massive decreasing of the
human's influence and, in the meantime, settle the seafarer's
shortage as well as cut the crew maintenance cost.

Today we are on the threshold of the implacably coming era
of MASS, which can alter radically the whole framework of
modern shipping like the Internet transformed a lifestyle to the
current one.

In December 2018 the Rolls-Royce jointly with the
Finnish state carrier Finferries, in the area of the port of Turku,
tested a 54-meter-long unmanned ferry. The tests were
successful, the ferry was controlled from the remote point in 50
km from the vessel. Mikael Mékinen, President of Rolls-Royce
Marine announced: “Autonomous shipping is the future of the
maritime industry. As disruptive as the smartphone, the smart
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ship will revolutionize the landscape of ship design and
operations” [7].

Thus, MASS has already become a reality of today and,
apparently, shortly, they will determine the vector of
development of international shipping.

IMO, as a specialized agency of the United Nations, plays a
critical role in the creation and development of international
legal framework of MASS operation.

For the first time, the Maritime Safety Committee addressed
the topic of MASS in June 2017, when at its 98th session (MSC
98) it was noted that there is a growing development of such
vessels in the maritime industry. In this regard, MASS could
include ships with different levels of automation, from partially
automated systems, which assisted the human crew, to fully
autonomous systems, which were able to undertake all aspects
of a ship's operation without the need for human intervention.
MSC 98 agreed to include in its 2018-2019 biennial agenda an
output on "Regulatory scoping exercise for the use of MASS"
(RSE). Thus, the MSC 98 first introduced the term "Maritime
Autonomous Surface Ships" and the corresponding acronym
"MASS". Although the content of this term was not disclosed,
the participants of the session were invited to discuss this issue
in further.

In June 2019 MSC101 approved the Interim Guidelines
for MASS Trials and in 2021 MSC 103 approved the outcome
of the RSE.

In 2024 Maritime Safety Committee (MSC 105), Legal
Committee (LEG 109) and The Facilitation Committee (FAL
46) approved the establishment of the Joint MSC-LEG-FAL
Working Group on MASS (MASS-JWG).

In that way, thanks to the efforts of IMO, the legal regime
of MASS is being actively created.

Adoption of the non-mandatory MASS Code planned for
MSC 110 (May 2025).

Mandatory MASS Code, as SOLAS amendment, is

18



envisaged to enter into force on 1 Jan 2032 (4-year SOLAS
amendment cycle).

Hance, IMO's attention to MASS proves the exclusive
importance and huge practical meaning of the questions relating
to the future perspective of international autonomous shipping.
It also indicates a step forward to developing and implementing
exact provisions for MASS regulation at the international level.

It should be noted that there is a point of view underlying
that for the autonomous ships without crew onboard, "the
provisions of UN Convention on the Law of the Sea 1982 may
not be applied”[6, p.577]. We do not share this opinion. The
analysis of the Convention 1982 clearly indicates that the
Convention does not contain even one provision which could
prevent MASS operation.

Article 94 of the Convention 1982 by no means prohibits the
MASS operation, as some authors suppose. The title of the
indicated article is "Duties of the flag State," and thus, it is hardly
possible to insist that the provisions of this article hurt, for
example, the right of innocent passage through territorial sea, the
right of transit, and innocent passage through straits,
archipelagic passage through the waters of archipelagic states,
etc. If the ship complies with the legislation of the coastal state,
what is the significance for the coastal state whether there is a
crew on board or not? Coastal state authorities always can
promptly contact either the ship directly or her operator and
settle outstanding matters.

Thus, in our opinion, the problem of presence or absence of
the crew onboard does not exist; there is just an interpretation
issue of such definition as "master” and "crew." This issue could
be easily settled, for example, by the Meeting of member states
of the UN Convention on the Law of the Sea 1982.

In the final part, we will outline another important social
problem related to the introduction of autonomous navigation
technologies. There is a real threat of unemployment for
seafarers all over the world. And the seafarer's profession itself,
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in the sense familiar to us, will first experience a painful
transformation, and then, apparently, gradually disappear. A
new seaman’s job will appear, somewhat similar to the operator
of the vessels traffic service (VTS). In this connection capt.
Thanasis Apostolopoulos, head of crews at Athens-based
Springfield Shipping Co. and a sailor for 17 years, said the drive
to unmanned ships may be inevitable. “It will be a sad day for
seafarers when it happens,” he said [5].

1.

2.
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TAaHEHHS JILOJOBHUKIB Ta 1HIN KJIIMATU4YHI SBUINA BUMAraroTh
MEPEOCMUCIICHHS TPAAUIIIHHUX MIIXOMIB 10 3a0e3medyeHHs
0e31eKku Ha MOpi.

3MiHa KJIiMary € CepHO3HMM BHKJIMKOM JJIi CBITOBOTO
cynHoruiaBcTBa. Jlns 3abe3meueHHs Oe3MeKH MOpPEIUIaBCTBA
HEOOXIIHO BXHMBAaTH KOMIUICKCHHX 3aXOJliB, BKJIIOYAIOYH
OHOBIICHHS MDKHApPOJHUX HOPM, HAIIOHATBHOTO 3aKOHOJABCTBA,
MiITOTOBKY MOPSIKIB Ta PO3BUTOK HOBHX TEXHOJIOTI# [1].

3miHa KJiMaTy BxKe BigOyBaeTbcs 1 Ledl mpouec Oyne
nocuimoBatucs. ToMy He3aJIeHO BiJf TOrO, Y MPUYETHA IO LBOTO
JOHA YH Hi, HEOOXiTHO BXXMBATU 3aXOAH 3 MPOTH/IIT UM 3MiHaM,
CTPUMYBATH TEMIH 3POCTAaHHS TEMIEPATypH 3 THUM, 100 YHUKHYTH
HEOE3MEUYHUX 1 HE3BOPOTHUX HACHIAKIB JJIi HABKOJMIIHBOTO
CepeloBHINa, €KOHOMIKM 1 CycmiibcTBa B MaiiOyTHhOMY. Tpeda
HaMaraTtucsi TpUCTOCyBaTHcA (ajanTyBaTucs) 1 MiHIMI3yBaTH
HETraTHBHI BIUIMBY NMPOTHO30BAaHUX KIIIMATHYHUX 3MiH, MAaKCUMAJIbHO
e(eKTHBHO BUKOPUCTOBYBATH BHTOJY BiJ HUX TaM, Ji¢ I MOXIUBO
[2].

[Ilopoky MH CTaeMO CBiIkaMH TJIOOQJIBHHUX KatacTpod,
CIPUYMHCHUX  3MIHOIWO  KIIIMaTy. CroctepiraeMo  BILTUB
EKCTPEMabHUX TMOTOJHUX SIBHIN Ha OE3MeKy CyJeH, a caMe BIUIUB
yparaHiB, TaiyHiB, IITOPMIB Ta IHIINX EKCTPEMAIbHUX MOTOJHHX
SIBUII HAa MIIHICTh KOPITYCY CY/IeH, CACTEMH KEPyBaHHS Ta HaBITaIli0.
€ pu3HKH, ITOB’sI3aHi 3 TAHEHHSM JIOJIOBHKIB, SIKi TIOB’I3aHi 3 TIOSBOIO
HOBHX CYAHOIUIABHUX IUIAXiB B ApKTHII Ta AHTapKTHI, TaKUX K
3ITKHEeHHS 3 aiicOepramu, 3MiHa TiAporpadidHuX yMOB Ta 3a0pyAHEHHS
HaBKOJIMIIHBOTO cepeoBuiia. [1iBUIIEHHS PIBHS MOpPS BILUTUBA€E HA
MOPTOBY 1H(MPACTPYKTYPY: CIIOCTEPIracThCs MiITOIUICHHS MOPTIB Ta
IHIIMX TPUOEPEKHUX 00’ €KTIB, a TAKOXK PO3pPOOKa 3aXOMiB MO0 X
3aXHCTY.

PoGorta B cdepi 3abesrneyeHHs OE3MEKH MOPEIUIABCTBA
BElIEThCS JIaBHO. AHali3 MDKHApOAHOTO Ta  HAIIOHAIBHOTO
3aKOHOJIaBCTBA J03BOJISIE BAOKPEMHUTH OCHOBHI HANPSIMKH JIisTTBHOCTI
¢ cepi 3a0e3neyeHHs Oe3MeKH MOPEILUIABCTBA Ta 3a3HAYUTH OCHOBHI
NpaBOBI BUKJIMKH, CEpPe]l SKUX € OHOBJCHHS MIDKHAPOIHHX HOPM,
30KpeMa BHECEHHS BiJNOBIAHMX 3MiH B MiXHapoAHY KOHBEHLIIO 3
OXOpOHM JtoAchkoro xurrtss Ha wMopi (SOLAS). MixHapoaHa
KOHBEHIIiSI 3 OXOPOHM Jojchkoro KUTTS Ha Mopi (SOLAS) €
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(dbyHIaMEHTAIBHUM JOKYMEHTOM, IO peryiioe Oe3mexy
MOpEIUIaBCTBA. 3BaXKAI0UM Ha OCUJICHHS BIUIMBY KIIMaTHYHUX
3miH, BUMOrH SOLAS noTpeOyroTh MOCTIHHOTO OHOBJICHHS Ta
amarranii. OsoBiaesHas SOLAS € criiyibHUM 3aBIaHHAM IUIS BCIX

MOPCBHKUX JIep’KaB Ta MDKHApOJHUX OpTraHi3aliil, Takux sk

Mixnaponna mopcbka opranizamis (IMO). IMO perynspHo

MPOBOAWTh  KOHQEpeHHii Ta  ceMmiHapu, MPUCBIYCHI

OOrOBOPEHHIO HOBHUX BHUKJIMKIB O€3MEeKH MOpEIUIaBCTBa Ta

po3po01i BiamoBiqHUX monpaBok 10 SOLAS.

Cepen 3wmiH, saki Oymo 6 morminpbHO BHectH B SOLAS
MOYKHA 3a3HAYUTU HACTyIHE [4]:

e [locunenns BUMor 10 MitHOCTI cyaeH: CyaHa MOBUHHI OyTH
CIPOEKTOBaHI Ta MOOYJAOBaHI TaKUM YHWHOM, 1100
BUTPUMYBATH OUIBII CHIIbHI BITPH Ta XBHJII.

e Brockonanenns cuctem Hagiramii: HeoOximHo po3pobutn
HOBI CHCTEMH HaBiraiii, ki 0 JO3BOJISIIM CyTHAM O€3MeYHO
pyxaTHcs B yMOBaxX 3MIHHOI MTOTO/U Ta JIbOJAOBUX YMOB.

e PosmmpenHs Bumor 10 cuctem Oesneku: CyaHa TOBHHHI
Oyrm  oOnamHani  OUTPII ~ CyYaCHHMH  CHCTEMaMH
MOKEKOTACIHHS, PATYBaHHS Ta €BaKyailii.

e [limBumenns kBamidikamii MOpsKiB: MOoOpsSKu TMOBUHHI
MIPOWTHU JOJATKOBY MiATOTOBKY AJi1 pOOOTH B YMOBAxX 3MIHU
KJIIMaTy, 30KpeMa, HaBUMUTHUCS [IATH B EKCTPEeMaJbHUX
CUTYaI[IsIX Ta BUKOPUCTOBYBAaTH HOB1 TEXHOJIOTI].

e BrpoBamkeHHs HOBUX TeXHOJOTiH: HeoOXimHO aKTUBHO
BIIPOBA/)KYBaTH HOBI TEXHOJOIil, Taki 5K CHCTEMH
ABTOMATUYHOTO KePYBAHHS Cy/THAMH, CHCTEMHU MOHITOPUHTY
MOpPCBKOTO  CEpelIOBHINlAa Ta CHUCTEMH MPOTHO3yBAHHS
MIOTOJTH.

KoHBeHIliE PO OXOpPOHY JIIOJACHKOTO KUTTS Ha MOpi
(SOLAS) € xuBUM JOKYMEHTOM, KU MOCTIIHO aanTyeThCs
70 HOBHUX yMOB. 3MiHa KJiMaTy BUMarae BiJl Mi>KHapOJIHOTO
CHIBTOBApUCTBA CHUIBHUX 3ycwib JUisl oHoBIeHHS SOLAS Tta
3a0e3meueHHsT O€3MeKH MOpEMIaBCTBa B YMOBAaX HOBUX
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Bonooumup Illamoxin

acnipanm xagpeopu adMiHicmpamuerHo2o npasa i
npoyecy J{HInpo8CbK0O20 0epiHcagHo20
YHIgepcumemy HYMPIWHIX Cnpag

MICIIE TA POJIb IYBJIYHOI'O KOHTPOJIIO Y
3ABE3IEYEHHI ®YHKIIIOHYBAHHS
TPAHCIHOPTHOI CUCTEMHU YKPATHHA

EdextuBHe (QpyHKIIOHYBAaHHS TPAHCHOPTHOI CUCTEMH €
BOXXJIUBUM YMHHUKOM ITiJIBUILEHHS KOHKYPEHTOCIIPOMOKHOCTI
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HaI[lOHAJILHOT EKOHOMIKH, IIOKPAIIEHHS SIKOCT1 JKUTTS TPOMA/ISIH
Ta 3a0e3MeYeHHs HalllOHAJILHOI OE3IIEKH.

B Vkpaini, 3rigHo 3 ganumMu  MiHictepcTBa
iH(}pacTpyKTypH, Ha TPAHCIIOPTHY 1HGPACTPYKTYPY HpHIAIAE
7% BBII, a TpaHcmopTHi TmepeBe3eHHs 3a0e3NedyloTh
3alHATICT 11 moHayn 1,2 mimbiiona oci6 [1]. Ilpu mpomy
npobiieMa KOHTPOJIIO TPAHCIIOPTY € OCOOJIUBO AaKTyaTbHOIO
Yyepe3 BUCOKI TTOKAa3HUKW aBapiMHOCTI Ta 30UIBIICHHS BUKHIIB
3a0pyIHIOIOUMX  PEYOBMH  BiJA  aBTOTpaHCHOpTY.  3a
CTaTUCTUKOW, B YKpaiHi mopiuHo ¢ikcyeTbest Omau3pko 150
tucsa  JATII, mo cTBOproe HEOOXIAHICTH y MiABHUINEHHI
e(eKTUBHOCTI KOHTPOJIIO HaJ TPAHCHOPTHUMH 3aco0aMu Ta
iHpacTpykTypoto [2].

CyyacHuil CTaH TPaAHCIOPTHOI CHCTEMH YKpaiHU
XapaKTePU3YEThCS HU3KOI MPOOJIeM, cepell SKUX: 3HOIICHICTh
TPAHCHOPTHOI 1HGPACTPYKTYpH, HEAOCTaTHE (hiHAHCYBaHHS
raimysi, Hee(QeKTHBHICTh YNpaBIiHHJ, HHU3bKa Oe3reka
nepeBe3eHb Tomo. CaMe TOMY BUHHUKAae HEOOXINHICTH Y
3a0e3reyeHHl  Ji€BOro  NyONYHOTO  KOHTPOJIK  3a
(GYHKIIOHYBAaHHSM TPAaHCIOPTHOI Tamy3i, MO0 JO03BOJMTH
BUSABJIATH Ta CBOEYACHO BHUPIIIYBaTH NpodiemMu, SKi
BUHUKAIOTh.

Peanizamis myOniyHOrO KOHTPOJIIO HAa TPAHCHOPTI
3MIHCHIOETBCS PI3HUMHM OpraHaMM JIep)KaBHOI BJIaAM Ta
MICLIEBOTO  CAMOBpSAYBaHHS, a TaKOX TI'POMAJICHKICTIO.
KitouoBy posb BigirparoTe MIiHICTEPCTBO 1HPPACTPYKTYpHU
VYkpainu, [lepxkaBHa ciyx0a Ykpainu 3 6e3neku Ha TpaHCIOoPTi
(Yxptpancbesneka), opraHu Ta miapo3ainun HarmioHamsHOT
T0JIiL{, OpTaHu MPOKYpaTypH Ta 1HIII KOHTPOJIIOI0Ul CY0’ €KTU
[3, c. 66].

[TpoBinHe Miciie B 3am00IraHHi aBapiiHUM CHUTYaIlisM 1
MiHiMi3allil PU3MKIB HAa PI3HUX BUAAX TPAHCIIOPTY HAJIEKHUTH
caMme MPaBOBUM 3axX0J[aM, IO CTBOPIOIOTH CBOEPIJHE MPABOBE
cepenoBwile (GyHKI[IOHYBAaHHS Ta B3a€MOJI] BCiX KOMIIOHEHTIB
KOMILIEKCY CKJIaJTHOI CHCTEMH HaJlaHHS TPAHCIIOPTHHX MTOCIYT.
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ABapiifHicTh Ha TPaHCIOPTI — IE SKICHUA IMOKa3HUK CTaHy
3a0e3neyeHHsT OE3MeKHM  y4YacHUKIB, PYXOMOIro  CKJany,
BaHT@XiB, IUISAXIB CHOJYYeHHA Ta IX HOPMAaJbHOTO
(YHKIIOHYBaHHS, SKHH XapaKTEPU3YEThCS CYKYITHICTIO BCiX
aBapiii 1 HEIIaCHUX BHIIAJIKIB 3a MEBHUH NMPOMDKOK yacy Ha
MeBHi# TepuTopii (B aOCOTIOTHUX 1 BITHOCHUX 3HAYCHHSX ).

3rigHO CTATHCTUYHUX JAAHHUX MPOTIroM 6 micsmiB 2024
POKY Ha aBTOLLIAXaxX YKpaiHu crajocs 1589 mopoxHbO-
TpancnopTHux mpuro (nam — JTIT) 3a ygacTro JileH30BaHOTO
aBTOMOOUIBHOTO  TPaHCHOPTY, SAKUM HaJae TMOCIYTH 3
MEePEeBE3CHHST  TMAcCaKUpPIB, HEOE3MEYHUX  BaHTaXIB  Ta
HeOEe3MEeUYHUX BIJIXO/iB, MDKHAPOJIHHUX IEPEBE3CHb MacakKUpPiB
Ta BaHTaXIB, B IKUX 63 ocobu 3arunynu Ta 511 ocib oTpumanu
TpaBMHU.

[TopiBHIOIOYM a0CONIOTHI MOKAa3HUKH aBapidiHOCTI Ha
TEH30BaHOMY aBTOMOOLILHOMY TpPaHCIOPTI BHAHO, L0 3a
2024 pix xinekicte HATII 3a yuacTio TpaHCHOpPTHHX 3ac00iB
JIIIEH30BaHUX aBTOMOOIILHUX aBTONIEPEBI3HHUKIB 301IBIIIHMIIAC,
y MOpiBHSHHI 3 BianoBigHuM niepionom 2023 poky, Ha 26,8 % (3
1253 no 1589 ATI).

[Ipy 1BOMy, CHOCTEPIra€ThCsi 3MEHIIEHHS TSKKOCTI
HacmiakiB Bix JTTI, kinbKicTh 3arubaux ocid 3a y4acTio BOIiiB
JIIIEH30BAaHOTO TPAHCIIOPTY 3MEHIIMIAch Ha 26,9 % (3 86 1o 63
oci0). Tax, 3 63 ocib, sxi 3aruHynu B pe3yabTarti HacTanHs JITTI,
26 oci0 3arunynu B pe3ynbTaTi HactanHsa JTII 3 BuHU BomiiB
JIIIEH30BaHOTO TPAHCIOPTY.

Kinpkicth TpaBMOBaHMX 0cCi0 3a yd4acTiO BOJIiB
JIIIEH30BaHOTO TpaHcNopTy 30unbmmiaack Ha 14,1 % (3 448 no
511 oci6). I3 3a3nauenoi kinmpkocti JITII 3 BuHM BOIiB
JIIIEH30BaHOTO aBTOMOOIIBLHOTO TPAHCIOPTY 3a BKa3aHHIA
nepiof cranoch 982 NOpOKHBO-TPAHCIOPTHI MPUTOIM, B SIKUX
26 oci6 3aruHynu, a 256 oci®0 oTpuManu TpaBMH pPi3HOTO
CTyMEHs TsHKKOCTI. 3a aHamoriunmid mepion 2023 poky Ha
aBTOZIOpOrax YKpaiHM 3 BHUHH BOAIiB  JIIIEH30BaHOTO
aBTOMOOUTBHOTO TPAHCHOPTY JAOMYyIIeHO 693 mopoXHBO-
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TPAaHCIOPTHI MPHUT0JH, B AKUX 35 ocib 3arunynmu ta 182 ocobu
OTPUMAJIH TPABMHU.

OTxe, CBO€4aCHO BU3HAUUTH CYO €KTUBHI Ta 00’ €KTHUBHI
(dakTopu, SKi ACTEPMIHYIOTH aBapilHICTh, po3podutu (Ha
MiJICTaBl BHCHOBKIB TEXHIYHUX PO3CIiAyBaHb) HEOOXimHI
oprasizariifHO-paBoOBi 3axX0/1H i 3a0€3NeUYnTH X BUKOHAHHS —
O3Haya€ CyTTEBO 3HU3UTH CTYIIHb PU3MKY 3aruOeni Joaen un
OTPUMAaHHS HUMH TUIECHUX YUIKO/DKEHb; 3alI00IITH IICYBaHHIO
OJHi€] YU JEKUTPKOX OJIMHHIIL PYXOMOTO CKJIaay; TOBHOMY
IPUIIMHEHHIO PYXy TpPAaHCHOPTY Ha Yac, L0 IEpEeBUILYE
HOPMaTUBHUM.

OnHUM 13 TaKUX J11€BUX 3aX0/11B BUCTYIIA€ KOHTPOJIb, 110
€ BaXIJIUBUM €JIEMEHTOM 3aro0iraHHs MOPYIICHHSM Y
TpPaHCHOPTHIN cepi, Ta cTae 0COOIMBO aKTYaIbHUM 3 OTJISITY
Ha BHCOKHMHA piBeHb aBapiiiHOCTI B VYkpaiHi. 3a JaHMMHU
o imiitHOT CTaTUCTHKH, MOPIUYHO B YKpaiHi (PiKCyeThCS BETUKa
KUTBKICTh JTOPOKHBO-TPAHCIIOPTHUX MPUTO, 3 SKUX 3HAYHHIMA
BIJICOTOK € pE3yJIbTaTOM IOPYLIEHHS IMPaBWI JOPOKHHOTO
pPyXy, HEZOTPUMAHHS TEXHIYHHX BHUMOT JI0 TPAaHCHOPTHHUX
3ac00iB Ta IHIIKX (PAKTOPIB, K1 MOXKHA Oys0 O MiHIMI3yBaTH 3a
YMOBH HaJIS)KHOTO KOHTPOITIO.

MoOXJIMBOCTI TAKOTO KOHTPOJIIO MOYKHA 3aCTOCYBATH JI0
KOXKHOTO TUITY TPAHCIIOPTY OKPEMO, ajie BIH Ma€ JesKi 3araibHi
pHCH, Taki SK BJIaJa Ta PETYISATUBHICTb, 30CEPEDKEHICTh Ha
CBOEYAaCHOMY, IOBHOMY Ta SKICHOMY 3a/I0BOJIEHHI MOTpeO
HaCeJIeHHs, CYCIUJIBHOIO BHPOOHHUITBA Ta MOTped 00OpOHHU
VkpaiHu, 30Cepe/KeHICTh Ha  3a0e3nedeHHl  Oe3neKu
(GYHKIIOHYBaHHS Ta HasBHICTb BEJIMKOI KUIBKOCTI 00’ €KTIB, SIK
IHIUBIIyaIbHUX, TAaK 1 KOJIGKTUBHUX, MTJIKOHTPOIHHUX.

3abe3neueHHss Oe€3MeKH IepeBe3eHb MACaKUpiB 1
BAHTAXIB € HAWOUTBII YITKO MPOJAEMOHCTPOBAHO CQEporo
my0JIiYHOTO KOHTpOIII0. OHAK 1€ HE € €JUHUM CIIocoO0M HOro
peamizaiii. Y 3B’5I3Ky 13 UM J€p>KaBHUI KOHTPOJIb 32 0€3MEKOI0
pyxy TpaHcnopTHux 3aco0iB A.O. Cobakapp BH3Ha4ae SK
JISUTBHICTh YIIOBHOBA)KEHUX JIEP)KaBHUX OpraHiB (IIOCal0BUX
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0ci0), 31ilCHIOBaHY Ha MOCTiHHIM OCHOBI 13 BUKOPUCTAHHSAM
cnenudigaux HopM 1 METOAIB Ta CIPSIMOBAHY Ha OIEpPAaTHBHE
BTPYYaHHS B AiSUIBHICTH HIANPHEMCTB TPAHCHOPTY 3 METOIO
OTpUMaHHS 00’€KTUBHOI Ta JOCTOBIpHOI iH(OpMaIlii mpo cran
0e3neKu pyxy, 3aKOHHOCTI ¥ JUCIMIUTIHU Ha MiAKOHTPOIBHHIX
o0’eKTax, TONEPEKCHHs, BUSBJICHHSI Ta MPUIMHEHHS
NOpYUIeHb HOPM, MpaBWI 1 CTaHJApTIB  yYaCHUKAMU
TPAHCIOPTHOT'O IMPOLIECY, a TaKO0X 3aCTOCYBaHHS JO HHUX
3aXO0[iB BIAMOBIAAIBHOCTI B pa3i MOPYLIEHHS YHWHHOTO
3aKOHOJIABCTBA PO Oe3MeKy pyxy Tpancmopry [4, c. 50-51].
3BakarouM Ha BCE CKa3aHe, KOHTPOJIb 32 JOJCPKAHHAM
3aKOHO/IaBCTBA Ha TPAHCIIOPTI HEOOX1HUHN 3 KUIBKOX MTPUYHH.

[To-nepiie, TpaHCIOPT € JUKEPENIOM  MiJBUIIEHOTO
pU3MKY, IO BHUMAarae IMiJBUIIEHOI yBark Ta 3acTOCYBAaHHS
KOHTPOJIBHUX  3aXOJiB 3a/uisi OE3MeKH IepeBe3eHb, 1X
€(heKTUBHOCTI, KOM(OPTHOCTI Ta OMIEPATUBHOCTI.

[To-npyre, IMOBIpHICTh HETATUBHUX HACIIAKIB aBapiii Ta
KatacTpo( Ha TPAHCIOPTI 30UIBIIYETHCS, OCKUIBKA B OAHOMY
TPAHCIOPTHOMY 3ac00i MOXKYTh TepeOyBaTu IECSTKH JIIOICH
OJTHOYACHO.

[To-Tpete, TpaHCTIOPT MEPEBO3UTH BEIMKI BaHTaXl, SKI
MalTh BUCOKY BapTiCTh, TOMY BJIACHHKHM BAaHTaXy MOXYTb
3a3HaTH 3HAYHUX 30UTKIB y BUIAJKaxX aBapii; Mo-4eTBepTe, y
BUMNAJKY HaJ3BHYaiiHOT MOJil, sKa MOXE CTaTuUCsA Mia dYac
MepeBe3eHHsT HEOE3MEeUYHNUX BAaHTAXKIB, 1€ MOXKE TTOCTABUTH T
3arpo3y I'poOMafICbKy Ta €KOJIOT1YHY Oe3IeKy.

HasBHicTh  edeKkTHBHOrO  MyOJIYHOTO  KOHTPOJIIO
JI03BOJISIE HE TIJIBKY 3a0e31edyBaTH JOTPUMaHHS MpaBull, aje i
BYACHO BUSBJATH Ta YCYyBaTH HEJOJIKH, IO IiJBHUIIYE
3araJbHUIA piBEHb OE3MEKH Ha TPAHCIIOPTI.

He3pakaroun Ha 3HAUHMN MPOTpec y 3aKOHOAABUINA Ta
NPaBO3acTOCOBYill  cdepax, NHUTaHHI  BJOCKOHAJICHHSA
KOHTPOJIbHUX MEXaHI3MIB Ha TPAHCHOPTI JOCI 3aJIUIIAETHCS
akTyanbHUM. [l JOCSATHEHHS 1i€l METH IPOIMOHYETHCS
31ACHUTH HU3KY 3aXO/IB:

28



no-mepiie, OHOBUTH YMHHI HOPMATHUBHI aKTU MIOAO
TPAHCIIOPTYBaHHsI HEOE3NMEYHMX BAaHTAXIB, MPUBIBIIM X Y
BIJTIIOBITHICTD J0 €BpONEHChKUX cTaHaapTiB. Lle ocobmmBo
BAXJIMBO 3 OIVISIIYy Ha PO3IIMPEHHS MEpeiKy BaHTaxXiB, SKi
MOKHA TICPEBO3UTH B KOHTEWHEpax, BKIIOYAOYU MOTEHI[IHHO
HeOe3MneyuHi Marepiaiy, SK-OT MiHepajabHI JOOpHBa 4u XiMIYHI
pEaKTUuBH;

MO-Jpyre, 3alpoBaJUTH AI€BUM JEp>KaBHUN HArjsaa 3a
nepeMimeHHssM  HeOe3MeuyHuX  BaHTaxiB, 3a0e3MeunBIIN

MaKCHMaJIbHY IPO30PICTh Ta Oe3meky TaKoTo
TPAHCIIOPTYBAHHS;

MO-TPETE, YITKO PO3MOJIIUTH TOBHOBAXEHHS MIX
JepIKaBHUMU OpraHaMu CTOCOBHO PO3CITiTyBaHHS
TPAHCIIOPTHHUX IHIIUIEHTIB, poLeayp TiEeH3yBaHHS,

cepTudikarii Ta KOHTporo Oe3neku Ha TpancnopTi. Kpim toro,

HEOOXIHO BJIOCKOHAIIUTH CHUCTEMY CIeliajJbHOI MiATOTOBKH

¢daxiBuiB, BIAMOBIAATBPHUX 32 MOHITOPUHT IEPEMIIICHHS

HeOe3MeYHUX BaHTAXKIB.
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CEKIIA 2. CYHACHI ACIIEKTHU PO3BUTKY
I'OCIHOJAPCBKOI'O ITPABA

Bimko Onexcanop IOpiiiosuu,

Kanouoam 1opuouyHux Hayx,

ooyenm Kageopu 2ocnooapcvLKo20 ma mpaHcnopmHo2o
npasa

epoicasnozo ynieepcumemy ingppacmpykmypu ma
MexHo02Iu

ACHEKTH IOPUINYHOI BIIITOBIJIAJIBHICTD 3A
MOPYUWIEHHS [TPAB HA OB’EKTHU
IHTEJIEKTYAJIBHOI BJTACHOCTI Y C®EPI
IT'OCHOJAPIOBAHHS TA AJTAIITALIS
3AKOHOJIABCTBA YKPAIHH JIO ITIPABA
€BPOIENCBHKOIO COIO3Y

[TopymieHHsaM MpaBa iHTENEKTyallbHOI BIACHOCTI B cdepi
rOCIIO/IapIOBAaHHS CIIiJl BU3HABaTH BCSKI MOCATaHHS HA IMPaBoO
IHTENIEeKTYallbHOI BJIACHOCTI B cdepl ToClojapioBaHHS B
Ccy0’€KTUBHOMY PO3yMiHHI, TOOTO Ha OCOOHWCTE HE MailHOBE
IpaBoO aBTOpa (BUHAXIAHMKA, TBOPIS) UM HAa MaiHOBE INPaBO
[IPaBOBOJIOJUIBIIS, 1 MOPYIIEHHSIM HOPM IpaBa, iK1 peryirol0Th
Ta OXOPOHSIOTH BIJIHOCHHU 111010 1HTEJIEKTYaJIbHOI BJACHOCTI B
cdepi rocrnoaproBaHHs B 00’ €KTUBHOMY PO3YMIHHI.

BianoBiiaibHICTh 32 MOPYILIEHHS MpaBa IHTEIEKTYaIbHOT
BJIACHOCTI Yy cdepl rocrnojaproBaHHsS MOKHA BHU3HAYUTH SIK
nepeadavyeHi 3aKOHOM abo0 JOTOBOPOM 3aXOAM HEraTUBHOTO
XapakTepy, sIKl 3aCTOCOBYIOTBCSI 10 MpPaBONOPYIIHUKA. T0oOTO
e (GakTHUYHO OOOB’SI30K IMPABONOPYIIHMKA 3a3HATH 3aXOJliB
HETaTUBHOTO XapaKTepy BHACHIJOK MPAaBOTOPYIICHHS II0J0
IHTENeKTYyaJIbHOI BIACHOCTI Y c(hepi rocroIaptoBaHHs.

Jlo mopyuieHHs IpaBa IHTEIEKTyalbHOI BIACHOCTI B cepi
rOCIOJIapIOBaHHs, a BIANOBITHO I /10 MPaBONOPYLIEHb ILI0J0
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IHTENIEeKTyaJIbHOI ~ BJAacHOCTI B cdepli  roCrnoJaprOBaHHS
BIJHOCATBCS: HE BHU3HAHHA aBTOPCTBAa 3a IEBHOIO 0CO00I0,
HENpaBOMipHE NMPHUBIIACHEHHS MTPaBa aBTOPCTBA, BUKOPUCTAHHS
o0'ekTa  IHTEJIEKTyaJbHOI  BJACHOCTI 0e3  J03BONY
MIPABOBOJIOIUTBIIS,, HE3aKOHHE BUKOPHUCTAaHHS 00’€KTa TpaBa
IHTEJIEKTYaJIbHOI BJIACHOCTI, BIJMOBAa CIUIATUTH TIPOLIOBY
BUHArOpoOJay 32 BUKOPUCTaHHA 00'€KTa 1HTEJIEKTYaJbHOI
BJIACHOCTI B c(pepl rOCHOJaproBaHHs M i HECBOEUAcHa cIijiaTa
TOLIO.

TakuMm uymMHOM, 3 BKa3aHOI'O BHUIIE MOXXHAa BHOKPEMUTH
JeKiIbKa BHUIIB TPABOMOPYIICHb MIOAO 1HTENEKTYalbHOI
BJIACHOCTI, 30KpeMa rOCIIOAPChKi Ta LIUBUILHI
[IPaBOIOPYIIECHHS, aZMIHICTpaTHBHI IIPABOIOPYILIEHHS,
KpUMiHaJIbHI PAaBOMOPYIICHHS.

3a ocraHHIi Yac maHa cdepa MpaBOBOTO PETYIIOBAHHS
3a3Haja IEBHUX 3aKOHOJABYMX 3MiH, IO 3yMOBIIIOE
HEOOXiTHICTh (POpPMyBaHHSI YyTOUYHEHHX IPABOBHX MOTJISAIIB HA
TEMaTUKY IOPUIUYHOI BIANOBIAAIBHICTD 3a MOPYLICHHS MpaBa
IHTEJIEKTYaJIBHOT BJIACHOCTI y cepi rocrogaproBaHHs.

Tak, y Bepecni 2019 p. npuiinaTHii Ta HaOpaB YMHHOCTI
3akon Ykpainu «[Ipo BHECEHHS 3MIH JI0 ACSIKUX 3aKOHOIABUUX
akTiB YKpaiHM MI0J0 BJOCKOHAJEHHS OXOPOHM IIpaB Ha
KOMIIOHYBAaHHS ~ HAIIBIPOBIAHUKOBUX  BHUPOOIBY»,  SKHUM,
BUXOJs UM 13 3micty  [losicHIOBanmbHOI ~ 3amUCKH 10
3aKOHOMPOEKTY MbOro 3akoHy [1], ¢akTuuHO OynO 3MIHEHO
Ha3By Ta BU3HAYEHHS JAHOTO 00’€KTa MpaBa IHTENIEKTYaIbHOI
BJIACHOCTI 3 METOI0 BUKOHAHHS 3000B’A3aHb HAIIOI JI€PKaBU B
cdepi eBpornencrKoi 1HTerpallii Ta MPUBEACHHS 3aKOHO/1aBCTBA
VYkpainu y BIANOBIAHICTE 10 npaBa €Bpormneiicbkoro Coro3y B
YaCTUHI OXOpPOHM TIIpaB Ha KOMIIOHYBaHHS (Tomorpadii)
IHTErpaJIbHUX MIKPOCXEM.

Panime 3rigao 31 cT. 1 3akony Ykpainu «lIpo oxopony
npaB Ha Tomorpadii 1HTErpaJbHUX MIKPOCXEM», B peIakiii
YMHHINA Ha cTaHOM Ha ceprieHb 2019 poky BiINOBITHUIA 00’ €KT
mpaBa  IHTEJNEKTYyaJIbHOI  BJIACHOCTI —  «KOMITOHYBaHHS
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(Tomorpadisi) IHTErpalbHUX MIKPOCXEM», BH3HA4YaBCAd SIK
3adikcoBaHE Ha  MarepiaJbHOMY  HOCIi  IIPOCTOPOBO-
reOMETPUYHE PO3MILICHHS CYKYITHOCTI €JI€MEHTIB IHTEerpaibHOT
MIKPOCXEMH Ta 3'€THaHb MI’)K HUMH.

[uBinbHUHN KOAEeKC YKpaiHH B peJakilii YMHHIN CTAHOM Ha
cepriedb 2019 poky B cr. 420 MicTUB mepesnik 00'€KTiB mpaBa
IHTENEKTYaJIbHOI BJIACHOCTI, Cepel] IKOro OyB Takuil 00’ €KT sIK
KOMITOHYBaHHs (Tonorpadii) IHTerpajibHuX MIKpPOCXEM, a I1aBa
40 LuBinpHOTO KOJIEKCY YKpaiHU B peAaKilii YMHHINA CTaHOM Ha
cepneab 2019 p. Oyna mnpucBSYE€HAa acleKTaM IPaBOBOTO
peryJIfOBaHHS 1  OXOPOHM  Takoro  oO0’€KkTa  TpaBa
IHTENIEeKTYaJIbHOI BJIACHOCTI SK KOMIIOHYBaHHS 1HTErpajbHOI
MIKPOCXEMH.

Opnak, yxe cranom Ha 26.09.2019 p., xonu HaOyB
guHHOCTI 3aKkoH Ykpaiaum «[Ipo BHECEHHS 3MiH 10 ACSKUX
3aKOHOJaBYMX aKTIB YKpaiHU I10J0 BIOCKOHAJIEHHS OXOPOHU
MpaB HAa KOMIIOHYBaHHS HAIIBIPOBIHUKOBUX BUPOOIBY, TaHHHA
00’€KT mMpaBa IHTENEKTyalbHOI BIACHOCTI 3MIHHMB Ha3By Ta
BU3HAYCHHS, 30KpeMa KOMNOHYBAHHS (monoepaqpii)
iHmezpanbHux MiKpocxem OTPUMANIO HA3BY KOMHOHYBAHHA
HanienposiOHUKOBUX BUPOODIE.

Ile moTsArio 3a co0O0 BIAMOBIAHI 3MIHU B ITOJOKCHHSX
[uBinpHOrO KOAEKCY YKpaiHH, B SKOMY 3aMIHEHO B YCIX
3rajikax KOMIIOHyBaHHs (Tonorpadgii) iIHTerpalbHUX MIKpOCXEeM
OTPUMAJIO Ha KOMIIOHYBAaHHS HaIliBIIPOBIIHUKOBUX BUPOOIB.

Taxox 3MiHeHO i Ha3By 3akoHy Ykpainu «IIpo oxopony
npaB Ha Tomorpadii IHTErpaJIbHUX MIKpPOCXeM» Ha 3aKoH
VYkpainm  «IIpo  oxXopoHy mpaB Ha  KOMIIOHYBAaHHS
HaIMiBIIPOBIIHUKOBUX BUPOOIBY.

Hapasi BignmosimHo 1o cr. 1 3akony VYkpainu «lIpo
OXOpPOHY TIpaB Ha KOMIIOHYBAaHHS HAaIlIBIPOBITHUKOBHX
BUPOOIBY  KOMNOHYBAHHA  HANIBNPOGIOHUKOBO2O — BUPOOY
BU3HAYAETHCS SIK CYKYITHICTD TOB’S3aHUX 300paKeHb, TEBHUM
YMHOM 3a(iKcOBaHMX a00 3aKO/JOBaHMX, SKi CTaHOBIATH
TPUBUMIPHY KOH(Irypamiro MmapiB, 3 SKHX CKJIaJa€ThCs
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HaMIBIPOBIIHUKOBUI BUPIO Ta B SKUX KOXXKHE 300pa)KCHHS
MICTUTh  KOH(iryparmito abo  dYactmHy  KoHpiryparmii
HaMIBIOPOBIIHUKOBOrO BUPOOY Ha Oynp-skid cranii Horo
BUT'OTOBJICHHS.

OTxe, BHACTIIOK NMPHUBEICHHS YMHHOTO 3aKOHOABCTBA
Vkpaiam g0 mnpaBa €ponerickkoro Coro3y, B 4YacTHHI
peryiaioBaHHS  JaHOro 00’€KTa TmpaBa  IHTEIEKTYaJIbHOI
BJIACHOCTI, = KOMITOHYBaHHsS  (Tomorpadii)  iHTerpaabHUX
MIKPOCXEM CTaJ0 KOMIIOHYBAaHHSIM  HaIiBIPOBIIHUKOBUX
BHPOOIB.

OpnHak, nadi 3MiHU HE OXOMIIIN BCIO c(hepi 3aKOHOaBCTBA
VYkpainu, i1 B KpuminanbHomy konekci Ykpainu (mami - KK
Ykpainu), anHHOMY cTaHOM Ha 29.03.2024 p. B cKIIaIi 3JI04HHY,
nependauenoro cr. 177 KK Vkpainu «llopymienns npaB Ha
BUHAXiJ, KOPUCHY MOJIEJb, IPOMUCIOBUI 3pa3ok, Tonorpadito
IHTErpaJIbHOI MIKPOCXEMH, COPT POCIHH, PalllOHANI3aTOPChKY
MIPOTIO3HILIIIO» Cepel] MPEAMETY JaHOTO 3JI0OYMHY BH3HAYAETHCS
HUHI (aKTUYHO HE ICHYIOUMU 00’€KT mpaBa 1HTENEKTYyadbHOL
BJIACHOCTI - Tonorpadii iHTerpatbHOT MIKPOCXEMHU, aIKe TaKHii
00’€KT Hapa3l € KOMIIOHYBAaHHSM HaMiBIPOBIIHUKOBOTO
BHPOOY.

Ile cyTTeBUMil HEOMIK YMHHOTO 3aKOHOJIABCTBA Y KpaiHH,
SIKM BKa3ye Ha Te€, III0 HE BCE 3aKOHOJABCTBO YKpaiHU B
YaCTUHI TNPaBOro pPEryJIloBaHHS JlaHOro 0O0’€KTa MpaBa
IHTEJIEKTYaJIbHOI BJIACHOCTI NPUBEIEHO JIO BIANOBITHOCTI 3
npaBoM €Bpomneiicbkoro Corosy.

KpiMm TOro, Ttaka HEBIAMOBIAHICTH KPUMIHAIBHOIO
3aKOHOJAaBCTBA 1 3aKOHOJABCTBA, IO PETYIIOE TOPSIOK
MIPaBOBOi OXOPOHHM JIaHOTO O00’€KTa IMpaBa I1HTEIEKTYaJbHOI
BJIACHOCTI MPU3BOJUTH JI0 BETUKUX TPYAHOILIB Y 3aCTOCYBaHH1
KpUMIHAJIbHOI BIJNOBIIAIBHOCTI 32 HE3aKOHHE BUKOPUCTAHHS
KOMIIOHYBaHHS HaIiBIPOBIIHUKOBOTO BUPOOY, NMPHUBIACHEHHS
aBTOPCTBA Ha HHOTO, a0O 1HINE YMHUCHE TOPYIICHHS IMpaBa Ha
el 00'eKT, SIKINO 1€ 3aBAaJI0 MaTepiajibHOI KON Y 3HAYHOMY
po3Mipi, Ta kBami(ikarlii BiAMOBIAHOTO JiSTHHS SIK 3JI0YMHY 3a CT.
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177 KK Ykpainu. Amxe GakTHIHO Hapa3i HEMae TaKOro CKIaTy
3JI0YMHY SIK HE3aKOHHE BUKOPUCTAHHS HAaMiBIPOBIIHUKOBOIO
BHUPOOY, SKIIO II€ 3aBJaJ0 MaTepiaibHOI MIKOAW Yy 3HAYHOMY
po3Mipi, a € CKJIaJ 3JIOYMHY HE3aKOHHE BHUKOPHCTaHHS
tororpadii iHTErpaJbHOI MIKPOCXEMH, SKIIO 1€ 3aBIalio
MarepiagbHOI IIKOAW Yy 3HAYHOMY pO3Mipi, MPOTE, TaKOTro
00’eKTa TpaBa IHTENEKTYaJbHOI BJIACHOCTI SIK TomoOrpadis
IHTErpajbHOI MIKPOCXEMHM YHMHHE 3aKOHOJABCTBO YK€ He
BU3HAYa€, 1 BIAMOBIAHO (AKTUYHO YK€ HEMAae W TaKoro
IpeaMeTa 3J049HHY.

3rigao 3 4. 1 c1. 2 KK Ykpainu miacTaBoro KpuMiHaIbHOT
BIJIIIOBIJAJIBHOCTI € BUMHEHHSA 0Cc00010 CYCIIJIBHO
HEOE3MEeYHOTro [isSHHS, SKE MICTUTh CKJIaJ KPUMIHAJIBHOTO
IIPaBONOPYIIEHHS, nepegdadeHoro uuM Konexcom.

Tomy, sxmo uunHMiA KK Vkpaianm ¢opmansHO He
nepeadayae  Takoro CKJIagy 3JOYMHY SIK  HE3aKOHHE
BUKOPUCTaHHS HAIIBIIPOBITHUKOBOTO BHPOOY, SKIIO II€
3aB/1aJI0 MaTepiaibHOI IKOIU Y 3HAUHOMY PO3MIipi, TOJII 3a TaKe
HistHHES  (OPMaJbHO HE MOXE HACTyNaTH KpUMiHAIbHA
BIAMOB1AAJIbHICTb.

Taxum unHOM, HEOOX1THO K HAWIIIBU/IIE IPUBECTH JaHy
cr. 177 KK VYkpainn no nonoxenb L{MBUIBHOTO KoAeKcy
VYkpainu Ta 10 nonoxeHb 3akoH Ykpainu «IIpo oxopony npas
Ha KOMIIOHYBaHHS HaiBIIPOBITHUKOBUX BUPOOIB» B YacTHHI
Ha3BU JIaHOTO OO0’€KTa IMpaBa IHTEIEKTYyaJbHOI BJIACHOCTI, 1
BIJIMOBIAHO Mepen0adyuTd KpUMiHAJIbHY BiANOBIJANBHICT 3a
HE3aKOHHE BUKOPUCTaHHS HAIliBIIPOB1IHUKOBOIO BUPOOY, SKIIO
11€ 3aB/1aJI0 MaTepiaJbHOI KON Y 3HAYHOMY PO3MIpI.

Taki 3miHM OyayTh CYTTEBO TIOKpAIlyBaTH IPaBOBY
OXOpOHY JaHOro 00’€KTa IpaBa IHTENEKTYalbHOI BIACHOCTI,
30KpemMa i B cdepi rocrnoaproBaHHs Ta Oy1yTh HalpaBleHI Ha
BJJOCKOHAJICHHSI IOPUINYHOT BiAMOBIIAIBHOCTI 32 MOPYIICHHS
IpaBa 1HTEJIEeKTyaJIbHOI BIACHOCTI Y cepi rocrolaproBaHHs, 1
Ha 30JMDKEHHS 3aKOHOJABCTBa YKpaiHM 10 HOpPM IIpaBa
€Bporneiicbkoro Coro3sy.
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KpiMm Toro, 3a ocTaHHiii 4ac 3a3Hai0 3aKOHOJIABUUX 3MiH
peryioBaHHS ~ aJMIHICTpATUBHOI  BIANOBINAIBLHOCTI  3a
MOPYUICHHS IIPaB Ha 00’ €KT MpaBa IHTEIEKTYaIbHOI BIaCHOCTI.

Tak, Ha mizcrasi 3akony Ykpainu «IIpo BHECEHHS 3MiH 10
Kopekcy Ykpainu npo aaMiHICTPaTHUBHI MPaBOMOPYIICHHS Ta
KpuminanpHOro xoaekcy YkpaiHu 1100 BiAMOBITAJBHOCTI 3a
MOPYUICHHSI aBTOPCHKOTO TpaBa i (a00) CyMDKHUX TpaBy, SKUN
HaOpaB unHHOCTI 29.12.2022 p., 6y710 BHECEHO 3MiH J10 CT. 51-2
«[lopymenHss mpaB Ha 00’€KT TmpaBa IHTEIEKTyalbHOT
BracHocTi»  Komekcy  VkpaiHm 1mpo  aaMiHICTpaTHUBHI
npaBonopymeHHs (nani - KYnAIT).

3okpema nany cratTio 51-2 KYnAIl BuknageHo B HOBid
penakuii, ska mnepeabavyae, MO0 HE3aKOHHE BHKOPHCTAHHS
00’eKTa mpaBa 1HTEJIEKTyalbHOI BIACHOCTI abo0 i1HIIE yMHCHE
MOPYIIICHHS MTPaB Ha 00’ €KT MpaBa IHTEIEKTYaIbHOI BIACHOCTI,
0 OXOPOHSIFOTHCS 3aKOHOM, - TATHE 3a OO0 HAaKIIaJeHHS
mrpady Big I ATACCATH OO0 TPbOXCOT HEOIMOJATKOBYBAHHX
MIHIMYMIB JOXOJIIB TpOMaisH 13 KOH(icKalli€ero HEe3aKOHHO
BUTOTOBJICHOI TPOAYKIII Ta oOJagHaHHS 1 MaTepialis,
MPU3HAYECHUX 7S 11 BUTOTOBIICHHSI.

[Monepennst penakmiss  1iei  crarri  51-2  KYnAll
nepenbavana, 10 HE3aKOHHE BUKOPUCTAHHS 00'€eKTa MpaBa
IHTEJIEKTYaJIbHOI BJIACHOCTI (JIITEPAaTypHOrO0 UM XYT0KHBOTO
TBOpPY, iX BHUKOHaHHS, (OHOrpaMu, Iepelradi oOprasizarii
MOBJICHHS, KOMII'TOTEPHOI Mporpamu, 0a3u JaHUX, HAyKOBOI'O
BIJIKPHUTTS, BUHAXO/ly, KOPUCHOT MOJI€Ji, IPOMHUCIIOBOTO 3pa3Ka,
3HaKa s TOBapiB 1 MOCHyr, Tomorpadii 1HTErpagbHOI
MIKPOCXEMH, palioHali3aTOPChbKoi MPOMO3uULlil, COPTY POCIHUH
TOII0), MPUBJIACHEHHSI aBTOPCTBA Ha Takuil 00'eKT abo iHIIE
YMHUCHE TMOpPYILIEHHS MpaB Ha 00'€KT MpaBa IHTEIEKTYaJbHOI
BJIACHOCTI, IO OXOPOHSETHCS 3aKOHOM, - TATHYJO 3a COOOO
HakiIageHHs  wTpady  Big  JecATH 7O JIBOXCOT
HEONOJAaTKOBYBAHUX  MIHIMYMIB  JIOXOJIB TPOMaJasH 3
KoH(icKaIli€l0 HE3aKOHHO BUTOTOBIIEHOI TPOAYKLIi Ta
oOnaHaHHS 1 MaTepialliB, K1 MPU3HAYEHI JJIs 11 BATOTOBJICHHSI.
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OTxke, sK BUIHO 3aKOHOAABIEM OYyJIO 3MIHEHO
JIMCITO3HUIIIFO Ta CAHKITIIO I1€T HOPMH aIMIHICTPATUBHOTO TIPaBa,
mo rmnepeadavae  aaMIHICTPATHBHY — BiJINOBINANBHICTH 34
MOPYILIEHHS MTPaB Ha 00'€KT MpaBa IHTENEKTYalbHOI BIIACHOCTI.

30kpemMa OyJO BHKIIOUEHO TNEpeNiK IMPEeIMETIB LbOTo
a/IMiHICTPATUBHOTO MPABOMOPYIIEHHS, 3aMICTh SKOIO BKa3aHO
B 3arajlbHOMY IIpO HE3aKOHHE BUKOPUCTAHHS OYIb-sIKOTO
00’€eKTa MpaBa IHTEJIEKTYaIbHOT BJIACHOCTI.

Ie#i miaxig MoXHA BH3HATH OOTPYHTOBAHHM, aJKe
paHime g HOpMa aJMIHICTPAaTUBHOTO IpaBa XO0Y HE MICTHJIA
BUYEPITHOTO TEPEiKy Ha3B 00’€KTIB IMpaBa IHTEIEKTyaJlbHOI
BJIACHOCTI ~ SIK  MPEAMETIB  [BOr0  aJMIHICTPAaTUBHOTO
MPaBONOPYIICHHS, a/pKe B KiHII MEperiKy nepeadadana clIoBO
«TOIII0», OJTHAK 3 METO YCYHEHHSI HEOIHO3HAYHOTO TIIyMaueHHs
JaHOi HOPMU BapTO B3araji He HABOJUTH IEPEITiK Ha3B 00’ €KTiB
MpaBa 1HTENEKTyalIbHOI BJIACHOCTI, 110 ()aKTUYHO HaJaBaTHMe
aJIMiHICTPATUBHO-TIPABOBY OXOPOHY OYIb-SIKOMY 00’ €KTY IIpaBa
lHTeJ'IeKTyaJ'IBHOI BJIACHOCTI 1 HE CTBOpPIOBAaTHME MIACTaB s

CYMHIB y TOMY, IO IIiJ] TAKY OXOPOHY TIinaaae o0’ €KT mpaBa
IHTENIEKTYaIbHOT BJIACHOCTI HE Ha3BaHWl KOHKPETHO cepej
nepesniky Ha3B O0’€KTIB MpaBa IHTEIEKTYaJbHOI BIACHOCTI y
Takii HOpMI aJMIHICTpaTMBHOTO MIpaBa, W0 Mependayae
aJMIHICTpATUBHY BIAMOBIAAIBHICTh 3a TMOPYUIEHHS TIpaB Ha
00’€KT IpaBa IHTEJIEKTYalIbHOI BIACHOCTI.

Takox  sK  BHIHO,  3aKOHOJABIEM  IOCHJICHO
aJIMiHICTpAaTUBHY BIAMOBIJANTBHICTh 32 TaKe aAMIHICTPATUBHE
MIPaBOIMOPYIICHHS, 30KpeMa 30UIbIIEHO po3Mip mTpady sK
CaHKIIIi.

[lonepennss penakmist ct. 51-2 KYnAIl nepenbauana
mrpad B IECATH A0 JBOXCOT HEOMOIATKOBYBAaHMX MiHIMYMiB
JI0XOJ1IB TPOMaJISiH, a YMHHA pefaKiis nepeadayae yxe mrpad
BiJl II’SITACCATA IO TPHOXCOT HEOMOJATKOBYBAaHMX MiHIMYMiB
JIOXOJIIB TPOMAJISH.

Meroro Takux 3MiH y [IloscHIoBanbHIM 3amucii 10
npoekty 3akoHy Ykpainu «IIpo BHecenHs 3miH 1o Kogekcy
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VYkpainu po aZIMIHICTPaTHUBHI IIPaBOIOPYILIEHHS,
KpuminanpHoro komekcy VYkpainm Ta KpumiHambHOTO
MPOIECYATbHOTO KOJIEKCY YKpaiHu 100 BiANOBIAAIBHOCTI 32
MOPYIIECHHSI aBTOPCHKOTO TpaBa i1 (a00) CyMDKHUX TpaB» [2]
BH3HAYECHO MOCHJICHHS aMIHICTPAaTUBHOI BiAMOBINATBHOCTI 3a
MOPYIIEHHS aBTOPCHKOTO TpaBa i (a00) CyMKHUX MpaB.

Opnak, sgkmo Bkazana Buiie cT. 51-2 KYnDAIl wme
nepeabdavae meperiky Ha3B 00’€KTIB IMpaBa IHTEIEKTYyaJabHOT
BJIACHOCTI  SIK  HPEIMETIB  TaKOro  aJMiHICTPaTUBHOTO
MPaBOINOPYIICHHS, K HE Tepeadavana i paHile, cepen TaKux
MPEIMETIB JIMIIE TUIBKH OO0 €KTH aBTOPCHKOTO IpaBa Ta
CYMDKHUX TMpaB, a nependadana, 1 00’€KTH MPOMHCIOBOI
BJIACHOCTI, 1 3aCO0M iHAMBITyami3aimii ToBapiB, MOCIYT, POOIT,
YYaCHUKIB IMBUIBHOTO (TOCIOAAPCHKOr0) 000pOTYy, TO.i
(akTHYHO 3aKOHOJABIIEM JaHWUMH 3MiHAMH  ITOCHJICHO
aJIMiHICTpAaTUBHY BiJMOBIAANbHICT, HE TUTBKU 33 MOPYIICHHS
aBTOPCHKOTO TIpaBa Ta CYMUKHHX IpaB, a W 3a TOPYIICHHS
MATEHTHOI'O TMpaBa, MpaBa MPOMKCIOBOI BIACHOCTI, ITpaBa L1010
3aco0iB iHAMBIMyami3amii TOBapiB, MOCIYT, pPOOIT, Y4aCHUKIB
[UBUTFHOTO (TOCMOIAPCHKOT0) 000POTY.

Uu Oyne mo3uTHBHMM e(deKT [Uisi MpaBOBOI CHUCTEMH 1
MIPABOMOPSIKY B YKpaiHi UM HETaTUBHUH Bl TAaKUX (PAKTUIHUX
3MiH, SIKl HE CTaBHJIMCS 32 METY CY0 €KTOM IpaBa 3aKOHO/1aBYOi
IHII[IATUBM Ta 3aKOHOAABIIEM, TOKake JHUIIe Yac 1
MPaBO3aCTOCOBHA TPAKTHKA.

OpnHak, Taka CHUTyallis MOXXE MaTHh TaKoX O3HAKU
MPUXOBAHOTO PETIPECHBHOTO BHECEHHS 3MiH B 3aKOHO/IaBCTBO B
MepioJ; BOEHHOTO CTaHy, KOJHM HaceleHHS HE MOXKE aKTHBHO
BHCIIOBJTIOBATH CBiif TPOTECT HA MACOBUX aKIIISIX MTPOTECTY.

[TocuneHHs BiAMOBIAATLHOCTI HE 3aBXKAH MPU3BOIUTH 10
O6akaHOT0 e(PeKTy — 3MEHIIIEHHS KUTbKOCTI MPaBONOPYILIEHb.

binbin ehekTHBHUME BHIAIOTHCS 3aX0/U, HAIIPABIIEHI HA
3armo0iraHHs Ta HEAOMYIIEHHS MpPaBONOPYILIEHb, aje Taki
3aX0/Id BUMAraroTh OUTBIINX 3yCHIIb, OLTBIIOTO MPOMIKKY Yacy,
BKJIaJICHHSI Oulbllle TPYyAOBUX Ta (DIHAHCOBUX pECYpCiB,

37



MOPIBHSHO 3 IPOCTO MOCHJICHHSIM BiIIOBIJAIEHOCTI.
JITEPATYPA
1. IosicHIOBaJIbHA 3amUCKa J10 IIPOEKTy 3akoHy Ykpainu «IIpo
BHECEHHS 3MIH JI0 JCSIKUX 3aKOHOJABUMX aKTIB YKpaiHU LI0J0
BJOCKOHAQJICHHS ~ OXOPOHM  TpaB  Ha  KOMIIOHYBaHHS
HaIiBIPOBIIHUKOBUX BHpoOiB» // BepxoBHa Pama VYkpainwu.
URL:
https://w1l.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=
66297&pf35401=493505 (nara 3BepHenHs 29.03.2024).
2. TlosicHroBanbHA 3amucKa 10 TpoekTy 3akony Ykpainu «IIpo
BHeceHHsa 3MiH 10 Kogekcy VYkpainm mpo ammiHicTpaTHBHI
mpaBomnopymieHHs, KpumiHaibHOrOo Kojaekcy VYKpaiHu Ta
KpumiHampHOTO MpolecyallbHOTO KOJIEKCY YKpaiHW o0
BIJIMOBIAAILHOCTI 32 MOPYILEHHS aBTOPCHKOro mpaa i (abo)
cymikaux mpaB» // BepxoBHa Pama Vkpaimm. URL:
https://itd.rada.gov.ua/billInfo/Bills/pubFile/769816 (mara
3BepHeHHs 29.03.2024).

Puiscenko Onexcandp Cepeiitosuu

Kanouoam 1opuoudHux Hayk, 0oyeHm xagpeopu
Koncmumyyitinozo, aominicmpamugnozo ma
@inancosoco npasa wpUOUYHO20 hakyrbmemy

Axademii npayi, coyianvrux eionocun i mypusmy, m. Kuis

3HAUYEHHS 1JI51 CYB’EKTIB 'OCHIOJIAPIOBAHHS
MOKJIUBOCTI NPU3YIIUHEHHSA TPYJIOBOI'O
JTOTOBOPY IIJI YAC JIIi BOEHHOI'O CTAHY B
YKPATHI

[licns  mouatrky  24.02.2022p. moBHOMAacIITaOHOTO
30poitHOr0 BTOPTHEHHs pociiichKol (eeparii B Ykpainy 6arato
cy0’€KTIB rocriolaproBaHHs B YKpaiHi, 0COOJIUBO Ti, TIsUTbHICTh
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AKUX Oysna 30cepe/KeHa Ha TEePUTOPIsX, /1€ BEIHCS aKTHBHI
00Ii0BI 111, HE 3MOTJIH, a JAeSIKl i T0C1 He MOXYTh HOPMaJIbLHUM
YUHOM 3JIIHCHIOBATH CBOIO TOCIOAAPCHKY isITBHICTh, BECTH
HOpMaJIbHY O13HEC aKTUBHICTb.

Ile 3yMOBWIO Uil TaKUX CYO’€KTIB TOCIIOJAPIOBAHHS B
VYkpaiau, KpiM 1HIIOT0, TIOSIBY TPY/IHOIIIB B 3a0€31eUeHi CBOIX
MpaLiBHUKIB poOOTOI0, Y popmyBaHHI HOoHTY 3apOOITHOT IaTu
TOIILIO.

ITpore, 15.03.2022p. Oyno mnpuiiHaro 3akoH YKpaiHu
«[Ipo opranizamito TpyJOBHX BIJHOCHH B yYMOBaX BOEHHOIO
CTaHy», aKkuit HabpaB unHHOCTI 24.03.2022p.

3a TakuM 3aKOHOM OJHIEIO 13 HOBENT TPYAOBOTO
3aKOHOJaBCTBA B yMOBaX BOEHHOTO CTaHy CTajO TIOHSTTS
NPU3YNIUHEHHS  TPYIOBOTO  JOTOBOPY, IO  MOKJIHKAHO
HEOOXITHICTIO ~ BpaxyBaTH  IHTEpPeCH  TpaliBHUKA  Ta
poOOTOABIS B YMOBAX, 10 BUKIIIOYAE MOXKIIUBICTh HA/IaHHA Ta
BHKOHAHHS POOOTH.

Jlo nporo 3akony Ykpainu «lIpo opranizaiito TpyaoBHX
BIIHOCHH B YyMOBaxX BOEHHOI'O CTaHy» IIi3HIilIE 3aKOHOM
VYkpainu Ne 2352-1X Bin 01.07.2022p. Oys0 BHECEHO 3MiHH, SIKI
HaOpanu unHHOCTI 19.07.2022p., 30Kpema Oynu BHECEH] 3MIHU
10 TOJOoXeHb CT. 13 3akoHy, sfika came perysiro€e BiIHOCHHU
MPU3YIUHEHHS TPYJOBOTO JIOTOBOPY.

BinnosigHo a0 4.1 cT.13 3a3Hauenoro 3akony (y penaxiii
ska misma g0 19.07.2022p.), Oyno nepeadadyeHo MOMKIUBICTH
NpU3YNUHEHHs Jii TpPyAOBOrO JOTOBOPY - THUMYacoBe
NPUNHMHEHHS  po0oToAaBlEeM  3a0e3NeyeHHs  IMpaliBHUKA
poOOTOI0 1 TUMYAcOBE MPUIMHEHHS MPAlliBHUKOM BUKOHAHHS
po0OTH 3a YKIIQAEHUM TPYAOBUM 1O0ToBOpoM. Jlisi TpymoBOTO
JIOTOBOPY MO’ke OyTH NMpPU3YIHHEHA Yy 3B 53Ky 3 BIHCHKOBOIO
arpeciero MpoTH YKpaiHu, 10 BUKIIOYAE MOXKIIUBICTh HATAHHS
Ta BUKOHaHHA poOoTH. [Ipu3ynuHeHHs Aii Tpy10BOTO J0TOBOPY
HE TSATHE 332 COO0I0 MPUITMHEHHSI TPYIOBHUX BiTHOCHH.

BinmoBigHo 1m0 4.2 c1.13 3a3HadeHoro 3akoHY Mpo
NPU3YNUHEHHS Jii TPyIOBOTO JIOTOBOPY poOOTOMaBElh Ta
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MPAIiBHUK 32 MOKIJIMBOCTI MalOTh TIOBIJIOMUTH OJIUH OJTHOTO y
Oynp-skuii poctynmHuil cmocid. ToOTo Take NOBIAOMIICHHS
CTOCYETHCS JIUIIE TPU3YTUHEHHS.

VY penakiii 3akony, sika movana aisty micast 19.07.2022p.
OyI10 3MIIICHEHO MPaBOBE PETYIIOBAHHS MEXaH13MY TTOHOBJICHHS
MPU3YIUHEHOr0 TPyAOBOro aoroBopy. Tak, m.2, 4. 1 cr. 13
3akoHy, mepeadaveHo, M0 y pa3i MPUHHATTSA pPIMICHHS PO
CKaCyBaHHS MPU3YNUHEHHS [ii TPYAOBOrO JOrOBOPY MO
NpUITMHEHHA a00 CKacyBaHHS BOEHHOT'O CTaHy POoOOTO/aBelb
nmoBuHeH 3a 10 KameHmapHUX JHIB JO BiJHOBJICHHS il
TPYAOBOTO  JOTOBOPY  TMOBIIOMHTH  MpaIiBHUKA  TIPO
HEOOX1IHICTh CTAaTH JI0 pOOOTH.

Take 3aKk0OHOAABYE PETYITIOBAHHS MaJlo SIK MO3UTUBHI TaK
1 HEraTUBHI HACIIIKU.

3 oHi€T CTOPOHU MOXKIIUBICTD MPUIYITUHEHHS TPYIOBOTO
JIOTOBOPY MPHU3BEJIO JI0 IOM’SIKIIIEHHS 1 YaCTKOBOTO BUPIIIICHHS
BKa3aHMUX BHIIE MpobdieM 3 (hopMyBaHHAM (QOHAY 3apoOiTHOT
IJIaTH, HEOOX1THICTIO BUILIATH 3apOO0ITHOT IUIATH TIpaIliBHUKAM,
KOJIM B poOOTOMABIS BiJICYTHS TOCIIOAAPCHhKA TiSUTBHICTH 200
KOJIM BOHA 3/IIIICHIOETHCSI HA HU3BKOMY PiBHI aKTMBHOCTI, 1 11€
0€3yMOBHO ITO3UTHBHE 3HAYEHHS JUTSt cy0’€eKTiB
rOCIHOJJapIOBAHHS.

3 1HIIOi CTOPOHU MOXKJIMBICTH MPU3YIMUHEHHS TPYJI0BOIO
JOTOBOPY 3yMOBHWJIa I HEraTMBHI HAaCHiJIKW, SK IS
MpaliBHUKIB, TaK 1 JUIs1 CYyO €KTIB TOCIOJApPIOBAHHS SIK
POOOTO/IABIIIB B KIHIIEBOMY MiJACYMKY.

Tak, KOPUCTYIOUNCH TaHUMU TIPABOBUMH MOKIIHBOCTSIMH
Ha MpaKTHUIll, JOBOJI YacTo CyO’€KTH TOCHOJApIOBaHHS SK
PpOOOTOMABIT TOYAITH 3JIOBKMBATH CBOIM IIPABOM Ha 3BUIBHEHHS
MpAIiBHUKIB, BUTLHO TPAKTYyIOUU HOpMH 3akoHy Ykpainu «IIpo
Oprasizaifito TpyJIoBUX BIJIHOCHH B yMOBaX BOEHHOTO CTaHY»,
30KpeMa B YacTHHI MPOLEAYpU MPHU3YMUHEHHS il TPYIOBOIO
JIOTOBOPY Ta IMIOHOBJICHHS i1 TPYAOBOTO JJOTOBOPY.

Cy0G’extn rOCIIO/IapIOBAaHHS 4acTo 3BUIBHSUIN
MPAIiBHUKIB 3a TMPOTYJ, KOJU (PaKTHUUHO Ie OyJI0 YMHHUM
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NPU3YIUHEHHS J1ii TPYyIOBOTO JOTOBOPY.

[IpauiBHUKKM 3BepTamucs B CyA 3 BHMOIaMu IIpoO
MOHOBJICHHSI Ha poOOTi, 1 Y BUIIAJKy BU3HAHHS CYZOM TaKoro
3BUIBHEHHSI HE3aKOHHHMM JUISl LIMX CYO’€KTIB rOCHOJApIOBAHHS
SK poOOTOAABIIB B KIHIIEBOMY ITiJICYMKY HacTyMajau HeTaTHBHI
HACJIIKY BIJI IX HE3aKOHHUX JIiH.

BinmosigHo no cr. 43 Koncrutymii YkpaiHu KOXKEeH Mae
MPaBo Ha Mpallto, 10 BKIOYAE MOMKIIMBICT 3apO0IsITH cO01 Ha
KHUTTS TIpaIero, sIKy BiH BUTbHO oOmpae abo Ha sKy BUIBHO
[Toromxyerbes. KokeH Mae mpaBo Ha HallexHi, Oe3medHi i
3I0pOBI YMOBH IIpaii, Ha 3apoOiTHY IJIaTy, HE HUXYY BiX
BHU3HA4YEHOI 3aKOHOM. I'poMajiiHaM rapaHTyeThCsl 3aXHUCT Bij
HE3aKOHHOTO 3BiNbHEHHA. [IpaBo Ha cBO€YacHe OJepKaHHS
BHUHAropo/iu 3a Mparo 3aXUIIA€THCS 3aKOHOM.

Cratreto 21 Konekcy 3akoHiB mpo mpamo YKpainu (nami
- K3nll Ykpainu) BCTaHOBIEHO, IO TPYAOBUM JOTOBOPOM €
yroJia Mix IpariBHUKOM i BIACHUKOM IiATIPHEMCTBA, YCTAHOBH,
oprasizaiiii ab0 YOBHOBa)KEHUM HUM OpraHOM 4u (DI3UUHOIO
0c00010, 3a SIKOI TMpAIiBHUK 3000B'SI3yEThCS BHKOHYBATH
po0OTy, BU3HAYEHY LI€I0 YroJ0l0, a BIACHUK MHiANPHEMCTBA,
BCTAHOBM, oOprasizaiii a00 YHNOBHOBaX€HUN HHUM OpraH 4u
¢iznyHa ocoba 3000B’SA3y€ThCSl BUILIAUYBaTH IpalliBHUKOBI
3apoOITHY MJIaTy 1 3a0e3nevuyBaTH yMOBH Ipalll, HEOOX1IH1 JUIs
BUKOHaHHA pOOOTH, NepedadeHi 3aKOHOJaBCTBOM MO IMpallko,
KOJIEKTUBHUM JIOTOBOPOM 1 YTOJI0I0 CTOPIH.

BignmosigHo mo m.m. 22,23 TIIIBCY Big 6.11.1992 poky
«[Ipo mpakTuky po3risgy cyldamMu TpPyAOBUX cropiB» Ne9
CIiJlye, 110 Yy CIpaBax MNpO IOHOBIEHHS Ha poOoTi 0Ocio,
3BUTPHEHHX 3a TIOPYIIEHHS TPYIOBOi IUCIHIUIIHK, CyaaM
HEOOXiTHO 3'siCyBaTM, B YOMY KOHKPETHO TPOSIBUJIOCH
MOPYIICHHS, MIO CTaJ0 MPHBOIOM 0 3BUIBHEHHS, YH MOTJIO
BOHO OYTH Mi/ICTaBOIO JUIsl pO3ipBaHHS TPYAOBOTO JIOTOBOPY 3a
nyaktamu 3, 4, 7, 8 c1.40 n.1 ct.41 K3nll, un nonepxkani
BJIACHUKOM a00 YIMOBHOBAa)XEHMM HHUM OpraHOM IependadeHi
crartamu  147(1), 48, 149 K3nll npaBuna 1 mnopsiok
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3aCTOCYBaHHS JUCIMIUTIHADHUX CTATHEHb, 30KpeMa, 4M HE
3aKIHYMBCS ~ BCTAHOBJIEHHM  JJI1  IBOIO  CTPOK, YU
3aCTOCOBYBAJIOCh BXE 3a I MPOCTYNOK JAMCUUILTIHAPHE
CTSTHEHHS, YW BPaxOBYBAJIUCh MpPH 3BUIBHEHHI CTYIIHb
TSHDKKOCTI BYMHEHOTO MPOCTYNKY 1 3amofisiHa HHUM MIKOJa,
0o0CTaBUHH, 32 SKMX BYMHEHO MPOCTYIOK, MOMepeaHst podora
MpariBHUKA.

Bigmosimao mo cr. 147 K3nll 3BinbHEHHA € OgHUM 13
3aX0[iB CTATHEHHS. 3TiHO 3 YaCTUHOIO neporo cT. 149 K3nll
JI0 3aCTOCYBaHHS JHCUHUIUTIHAPHOTO CTATHEHHS BJIACHHUK a0o
YIIOBHOBKEHHUI HUM OpPTaH MOBUHEH 3a)KaJaTH BiJl MOPYITHUKA
TPYIOBOi JUCIUILIIHA TUCHMOBI MOSICHEHHSI.

VY pa3i BCTaHOBJIEHHS CyaoM (axkTy 3BUIbHEHHS 0e3
3aKOHHOI MIiJICTAaBU Ma€ CBOIM HACIiJKOM IIOHOBIIEHHS Ha
pob6oti BimmoBigHO a0 4. 1 cr. 235 K3nll Ykpainu, 3rigHo 3
AKOI y pa3l 3BUIbHEHHs 0e3 3aKkoHHOi miacTtaBu abo
HE3aKOHHOTO TIepEeBENEHHS Ha IHIOIY pPOOOTY NpaliBHUK
MOBUHEH OyTH MOHOBIEHUHN HA MoOMepeAHii poOOTI OpraHom,
SIKUH pO3TIIAIAE TPYIOBHH CITip.

IIpaBo Ha mpainto, 3akpiniene y Koncrutyuii Ykpainu €
MpaBoM, IO Ja€ MOXJIMBICTh 3a0e3neunuTd  (iHAHCOBY
CTaOUIbHICTh MPALiBHUKIB, 1 JOTPUMaHHS IIUX MPaB 31 CTOPOHU
Cy0’€KTIB TOCTOJIAPIOBaHHS SIK POOOTOMABIIIB € BAKIUBUM
(bakTOpOM €KOHOMIYHOI CTaOLIBHOCTI SIK OKPEMO B3STOrO
1HIUB1/Ia, CIM’1 Ta JIEPKABU B LIJIOMY.

Tomy, BaxiauBO 100 BKa3aHa BHUIE 3aKOHOJAaBYa
MOXJIMBICTh ~ TPU3YNUHEHHS [1i  TPYJOBOTO  JOTOBOPY
BUKOPUCTOBYBaJlacsi ~ Cy0’€KTaMH  TOCHOJAapIOBaHHSA 1
MpaIiBHUKaMU Ha B3a€MOBUTITHUX HadajiaX, 1 HE CTBOpPIOBaja
JUISL )KOJTHUX CTOPIH HEraTUBHUX HACIIIKIB.

JITEPATYPA
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Cmypucin €szeniii

acnipanm FOpuouunozco paxynomemy IVTII

eporcasnozo ynisepcumemy inghpacmpykmypu ma mexHono2iu
Ykpaina, m. Kuig

OCOBJIMBOCTI IPABOBOI'O PEI'YJIFOBAHHA
YHPABJITHHA ITY BJITMHUMHU IHBECTHUHIAMUA

3HayHi  1HQpacTpykTypHi morpebu  VYkpaiHm Ta
oOMexeHHi OJKeTHUH pecypc BHMaraioTh 00 €JIHaHHA
3yCWJIb JUIi  BJOCKOHAJCHHS  YHPAaBIiHHS  JIep>KaBHUMHU
iHBecTULIIMU. [HPpacTpyKTypHI BKJIaI€HHS KPUTUYHO BaXKIIUBI
Il CTUMYJIIOBaHHSI €KOHOMIYHOTO 3pocTaHHs. llepeTBopenHs
JIepKaBHUX 1HBECTHUIIl y I[IHHI aKTHBM 3HAYHOIO MIPOIO
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3aJIeKUTh BiJl TOTO, HACKUJIBKU €()EKTUBHO YIPABISIOTHCS BCI
BUJIU JIEP)KABHUX KaIliTaJOBKJIACHb.

Jlep>kaBHO-TIpUBAaTHE TAPTHEPCTBO BIJIrPa€  KIOYOBY
pOJIb B OHOBIIEHHI 1HBECTHI[IHHOI TOJITHKH, OCKIIBKH Ja€ 3MOTY
3ayYUTH B 1HPPACTPYKTYpHI MPOEKTH MPUBATHHIA KamiTal i JOCBI.
JlepkaBHO-TIpBaTHE MApTHEPCTBO TAKOX JOTIOMArae pO3MOIITUTH
PU3MKH MDK JEp)KaBOIO Ta MPUBATHUM CEKTOPOM, IO 3HIKYE
¢iHaHCcOBe HaBaHTAXEHHSA Ha JIep)KaBHUU OIOMKET 1 crpuse
e(eKTUBHIIIIOMY BHUKOPUCTaHHIO pecypciB. Jms VYkpaiam 1e
0COOJIMBO aKTyaJIbHO 3 OISy Ha 0OMEXKEHICTh OFOJIKETHUX KOIIITIB i
HEOOXiZHICTh BiAHOBIEHHS iH(pacTpykTypu. KpimM mporo ogniero 3
HEHTPAIBHUX TIepeBar Jep)KaBHO-PUBATHOTO TAPTHEPCTBA €
3MATHICTh MiABUIIYBaTH €(EKTHBHICTh YIPABIIHHSI IMPOCKTaAMH
3aBJISIKM 3aTyYCHHIO BUCOKOKBaITi(hikOBaHMX (haxiBIIiB 1 TEXHOJOTIH 3
NpUBATHOTO cekropa. lle mae 3Mory MONIMIIMTH SKICTH IOCIHYT,
CKOPOTHUTH T€PMiHM BUKOHAHHS i 3HU3UTH BUTPATH. BIpoBa/uKeHHS
AT sx Mopeni yHOpaBiiHHA I1HBECTHUIISIMH CTUMYIIOE TaKOX
JepKaBHI CTPYKTYpU JO ONTUMI3allil TNpoleciB, A0 MojepHizalii
CUCTEM KOHTPOITIO Ta O0JIIKY KOIITIB.

VYnpaBmiHHS TYOJIiYHAMH 1HBECTHIIISIMUA CTHKAETHCS 3 HU3KOIO
npobieM Bech Mepiof He3zanexHocTi YkpaiHu. Cepea OCHOBHHX
MOXHa BUAUINTH - Opak ¢iHaHCYBaHHS, Hee()eKTUBHUI PO3MOJILT
KOIITIiB Ta 3acTapina iHppactpykrypa. Lli dakTopu cnoBinbHIOIOTH
E€KOHOMIYHE 3POCTaHHSI T2 CTBOPIOIOTH 3arPO3Y JIJISl CTaJIOr0 PO3BUTKY
kpainn. Tomy pedopma myOmiuHUX IHBECTHIIH CTa€ CTpaTETi4HO
BOXKJIMBOIO JUIA  PO3B'S3aHHA  IHQPACTPYKTYpHHX 3aBJaHb 1
CTUMYJIFOBaHHSI €KOHOMIYHOTO PO3BHTKY.

VYrpasmiHHS MyOIIYHUMU IHBECTUIISIMH - KITFOUOBHH €JIEMEHT
cucremu jepkaBHUX (iHaHciB. EdexkrtuBHe iHBecTyBaHHS B
THPPACTPYKTYPY CHPHsIE EKOHOMIYHOMY 3POCTAHHIO, TOKPALIECHHIO
Jiep>KaBHUX MOCIYT 1 MiJBUILEHHIO SKOCTI JIOICHKOTO KaIliTaly.
[HBecTHIii B €KOHOMIYHY 1 coliaibHy 1H(QPACTPYKTypy
MiBUIIYIOTh ~ MPOAYKTHBHICTH 1  KOHKYPEHTO3JATHICTb,
JoroMararoTh  30ajaHcyBaTH — PETiOHAJIbHUKW — PO3BUTOK 1
CTBOPIOIOTH HOBI IEPCIIEKTHUBHI CEKTOPH.

Jis  cTBOpeHHS €(EeKTUBHOI CHUCTEMH  YHPaBIiHHS
BOKJIUBO  YHIPIKYBaTH  TEPMIHOJOTII0, IO  JO3BOJHUTH
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CTaHIAPTH3yBAaTH WIAXOAU JO IHBECTHII HE3AIEeKHO BiJl
okepen (GiHaHCYyBaHHS 4M piBHIB Biagu. 3 MLi€l0 METOIO Oyia
po3pobiena JlopoxkHst kapra pedopMyBaHHS CUCTEMH YIPaBIIIHHS
myOmigHMMHU  iHBecTHmisiMH 1 cxBaneHa KaOinetom MinicTpiB
VYkpainn [1].

Jlep»aBHO-TIpUBAaTHE MApPTHEPCTBO BiJrpae KIOYOBY POJIb B
OHOBJICHHI 1HBECTHIIIfHOT TONITHKH, OCKUTBKA BOHO [1a€ 3MOTY
3ayYUTH B 1HPPACTPYKTYpHI MPOEKTH MPUBATHUNA KamiTal i JOCBII.
3 ormamy Ha MDKHApOAHMH JOCBiN, KpaiHH, SKi YCHIIIHO
3aCTOCOBYIOTh JICP)KABHO-TIPMBAaTHE IapTHEPCTBO, BiJ3HAYAIOTh
3HAYHE TOJIIIICHHS SKOCTI IH(QPACTPYKTYpH Ta JOCTYITHOCTI TTOCTYT.
[lepenbauaeThcst yA0CKOHAICHHS METOMKY OLIIHIOBaHHS (DiCKaJIbHUX
PHU3HUKIB, TIOB’A3aHUX 3 TyOIIYHUMU IHBECTHUIIISIMK, HACAMIIEPE]] 11010
rapaHTiif, Jep)KaBHO-IPHBATHOIO MAPTHEPCTBA IMPOTAIOM BCHOTO
IHBECTHIIIHOTO TIHKITY [2].

JepkaBHO-TIpUBATHE MAPTHEPCTBO € BAXKIMBUM IHCTPYMEHTOM
JUIs  3alydeHHs Oi3Hecy 1O HaJaHHA MYONiYHHX TMOCIYyT Ta
3a0e3redYeHHs MPUBATHOTO (PiHAHCYBaHHSL.

VY kpainax €C icHye BENIMKHI JOCBiJ 3aCTOCYBaHHS TaKOI'O
MapTHEPCTBA, BIPOBAKECHO 1 TPOJIOBKYIOTH BIPOBAKYBaTHCS COTHI
mpoektiB JI1I1 (PPP), OinbmIicTs SKUX peani3yroThCs Y TPAaHCIIOPTHHHA
raiy3i, cepi OXOPOHHU 3/I0pOB’Sl Ta OCBITH, a iX MIOpiYHA CYKYyITHa
BapTiCTh 0OPaXOBYETHCS JECATKAMHU MIJIbSIpAIB €BPO [3]

BaxxnuBo BpaxoByBaTu MIDKHApPOHUN JIOCBIi 1010
JIepKaBHOI MIATPUMKHU TAKOTO TApTHEPCTBA, SKa HIMPOKO
3aCTOCOBYEThCSl Yy  Oarathox kpaiHax. Jlo mpukiamy
MiHicTepCcTBO 1HBECTHUIIIH Ta EKOHOMIYHOTO po3BUTKY [lombi,
MIATPUMY€E  TyONiuHI  yCTAHOBHM, HAQJAIOUM  KOMIUIEKCHI
KOHCYJbTAIlIi{HI TOCTYTH I0J0 OKPEMHUX MPOEKTIB B paMKax
AT, sxi nmepeOyBaroTh y cranii po3poOku. Lls miaTpumka
BKJIIOYA€ SIK KOHCYJbTAIIHI MOCIYTM BHYTPILIHIX €KCIEPTiB,
Tak 1 OmjaaTy poOOTH 30BHIMIHIX EKCIEPTIB 3 HOPUIUYHHX,
(biHAaHCOBUX 1 TEXHIYHUX MUTAHb 13 MPOBITHUX MIXHAPOIHUX
KoMIIaHii. Merta moJssirac He TUIBKM B HaJIaHHI JOIIOMOTH IS
KOHKPETHOTO TPOEKTy, aje W y MIArOTOBIN, Ha IIiii OCHOBI,
CTaHJAPTHOI JOKyMEHTaIlii [3]
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Cmapuk Bonooumup Muxaiinosuu,
acnipanm /[eporcaghoi HaguaibHO-HAYKOBOI YCMAaHO8U
«Akademis inancosoeo ynpasninmay

MNOHATTA TA EJEMEHTU ®IHAHCOBOI BE3NEKA
B TOCHOJAPCBHKIN COPEPI HEBAHKIBCBKIX
®IHAHCOBUX IMMOCJYT B YKPAIHI: TIOCTAHOBKA
IINTAHHA

B ymoBax BeneHHs BiHU Ta BBEIEHOTO BOEHHOTO CTaHY
HaAMOIIBII MPIOPUTETHUM HANPSMKOM Yy Taly3l HallloHaJbHOI
Oesrieku € came (inancoBa Oesmneka. Lle 3ymoBieHO THM, 110
eKOHOMIUHUI Ta (PiHAaHCOBUN PO3BUTOK KpaiHM BUpILIyeE ii
MOJAJIBIITY JIOJIO, BHU3HA4Ya€ 11 MOMKJIMBOCTI Ta MaWOyTHIM
notenmian. ®dinancoBa Oe3nmeka HE TPOCTO € OJHIED 3
HaWBaKJIMBIIIMX CKJIAJIOBUX CUCTEM JIEp)KaBHUX 1HTEPECIB, aje
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Il CTaHOBHTDH BUpIIIANBHY YMOBY JOTPHMaHHS i pearnizamii sk
Jiep>KaBHUX, TaK 1 HelepKaBHUX 1HTepeciB KpaiHU. be3zyMoBHO
OYEBHJIHO, 1110 BiJ (piHaHCOBOT O€3MEKH, ii ONTUMAIBHOTO CTAaHY
3aJIeKUTh PIBEHb MOKIMBOCTEH €KOHOMIUHOI Oe3nekH Y KpaiHu
B THUTaHHI 3aXUCTy HALIOHAJBHOI EKOHOMIKHM $IK TiJ dYac
BEIEHHS AaKTUBHUX BIMCHKOBUX il Tak 1 B IICIIIBOCHHUU
nepiof.

Bigmosimao no KonHmenmii 3a0e3rieyeHHss HalloHAIBHOL
Oesnekn y ¢inancosiii cdepi Big 15 cepmus 2012 p. [1]
HalioHajgpHa Oe3rneka y ¢iHaHCOBIM cdepi BKIHOYAE MMUTAHHS
Oe3nekn B OrokeTHIN cdepi, y chepi yrnpaBiiHHS qepKaBHUM
OOproM, TrapaHTOBaHHUM JIEpXKaBow OoOproM Ta Ooprom
KOPIIOPATHBHOTO CEKTOpPa, MOAATKOBiH cdepi, chepi ¢iHaHCIB
peanpbHOTO CEKTopa CEKOHOMIKHM, OaHKIBCHKiH cdepi, cdepi
BAIIOTHOTO PHHKY Ta y cdepax (yHKIiOHYBaHHS (POHIOBOTO
pUHKY Ta  He0aHKIBCbKOro  (PIHAHCOBOTO  CEKTOpa.
XapakTepHUMH O3HAaKaMU HalllOHAJIBLHOI Oe3MeKH y (piHaHCOBIH
cdepi € 30a7aHCOBAHICTh, CTIMKICTH O BHYTPIIIHIX 1 30BHILIHIX
3arpo3, 3/laTHICTh 3a0e3neuuTH e(eKTUBHE (DYHKI[IOHYBaHHS
HAI[lOHAJIBHOI €KOHOMIKM Ta €KOHOMIYHE 3pOCTaHHS JEpXKaBH.
[Ipobnemoro, sxka mOTpeOye pO3B’sI3aHHS, € HEIOCTATHHO
e(peKTHUBHE 3aCTOCYBAaHHS MEXaHi3MiB, CIpPSMOBAHUX Ha
HENTpasi3alio, MIHIMI3alil0 BIUIUBY Ta YCYHEHHS SBHIL 1
YUHHUKIB, IO MPHU3BOIUTH JO CTBOPEHHS 30BHILIHIX Ta
BHYTPIIIHIX 3arpo3 Oe3mneri y ¢piHaHCOBIM cdepi.

Po3srnsaaroun OCHOBHI eleMeHTH (hiHaHCOBOI Oe3mexw,
HayKOBII PO3IJISAAI0TH TaKl CKJIa/10B1 €IEMEHTH, SIK OI0JIKETHO-
MOJIaTKOBAa, (piHAHCOBO-KpEeIUTHA Ta BallOTHa Oe3meka. Tak,
¢inaHcoBo-KpeauTHa Oe3neka Ha nymMky O. B. Tuxonosoi [2],
oxorutoe (iHaHCcOBY Oesneky OaHKiB, Oe3MeKy 1HBECTHIIIHOT
JISUTBHOCTI, O€31EKy CTPaXOBOro Ta (POHA0BOTO PUHKIB, 8 TAKOXK
Oe3neky y cdepi HeIep:KaBHOTO MEHCIHHOTO 3a0e3MedYeHHs.
Take moenHaHHsS OOIPYHTOBYETbCS THM, IO Y BCIX
NEepepaxoBaHUX HampsMax ICHYIOTb MOJIOHI  CYCHiIbHI
BIIHOCHHU — Y cepl HajaHHs (iHaHCOBHUX mocayr. Jlo puHKY
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(iHaHCOBUX MOCIYT, BIAMOBIAHO 110 . 6 cT. | 3akony Ykpainu
«IIpo ¢inaHCOBI MOCIYrH Ta JEp’KaBHE PEryJIIOBaHHS PHUHKIB
(GiHAHCOBUX  TOCIYT», HaleXaTb pPHUHKH  OaHKIBCHKUX,
CTPaxOBUX, IHBECTHIIMHUX TIOCIYTr, oOmepamii 3 I[IHHUMH
marepaMM Ta IHOI BUAM PHUHKIB, IO 3a0e3MeuyloTh 00ir
¢dinancoBux aktuBiB [3]. Ilix pinaHcoBoro Oe3nekor0 YKpaiHu
BapTO PO3YMITH CKJIAJHY, JUHAMIYHY, COLIAJIbHY CHUCTEMY 3
PO3TaIyKeHO0 MEpEKEI0 B32€MOIIOB’ SI3aHUX 1
B3a€MO3AJICKHUX €JEMEHTIB Ta 3B’S3KiB, II0 TapaHTye
CIIPOMOXHICTB JIep>kaBu e(heKTUBHO (HopMyBaTH, 30epiratu Bij
3HEIIHEHHS Ta paliOHAJTbHO BUKOPUCTOBYBATH (piHAHCOBI
pecypc,  cHopsMOBaHy Ha  CTaOLmi3alil0  COIialIbHO-
€KOHOMIYHOTO PO3BUTKY KpaiHu, 3a0e31eUeHHs Horo CTIHKOCTI,
a TakoX (hopMyBaHHS TEpeyMOB IJisd 30epeKeHHs LITICHOCTI
Ta €nxHOCTI (DIHAHCOBOI CHCTEMH [IEp)KaBH, OOCIYrOBYBaHHS
(hinaHcoBHUX 3000B’s13aHb. [[OpIBHAHO 3 IHITUMH ITiICHCTEMaMH
BOHA Ma€ HaWTICHIMMN 3B 430K 3 €KOHOMIYHOIO CKJIAIOBOIO,
3Ba)karouu Ha ii 11ICHO Baromy poJib.

CucreMaTH3yBaBIIM HAYKOBI IMOTJISIIM MIOAO KaTeropii

«hinancosa Oe3mnekay,
O. B. TuxoHoBa MNpOMOHYe BUAUIATH 1€ OJWH MIAXIA Yy
BU3HAUYEHHI ¢binancoBoi Oe3mnexu - [MOBEIIHKOBUH

(bixeBiopucrchkuit). Takum uMHOM, Ha 11 AYMKY, TIIyMaueHHs
nedinimii «pinancoBa 6e3neka» BiAOYBAEThCS BIAMOBITHO 0
OJIHOTO 3 TaKuX 1IXOJIB: (yHKIIOHAJIBHOTO,
IHCTUTYLIOHAJILHOTO, 01XEBIOPUCTCHKOI'O Ta KOMILJIEKCHOTO [4,
c. 23].

HeonHo3Ha4yHICTh MOHATIHHOTO anapaTy MPU3BOJUTH JI0
MOSIBU B Haylll PI3HUX TOYOK 30py. AJie Take PI3HOMAHITTA
MiXOAIB 10 BU3HAUYEHHs (PiHAHCOBOT O€3MEKH HE CBIIYUTH MPO
iX aJbTepHATUBHICTb. Y MeKax KOXKHOTO MIJXOJy € BJAcHI
MEPEeKOHJIMBI apryMEHTH Ta MOB’s13aHi 3 UM nepesaru. Lle nae
3MOTy po3riisiiaTH (piHaHCOBY O€3MeKy 3 pI3HHMX aCMEKTIB Ta JUIs
BUpILLIEHHS OKPEMMX 3aBJaHb 3a OCHOBY oOupatu Toi abo
IHIIMHA TorIAa. 3 METOI0 BU3HAYEHHSI KPUMIHAJIBHO-TIPAaBOBUX
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Ta KPUMIHOJIOTIYHUX 3acaj 3a0e3nedeHHs (piHaHCOBOI Oe3MeKH,
Ha gaymky O. B. TuxonoBoi, HeoOXxigHO o00paTu
01XeBIOPUCTCHKUI METOMOJIOTIYHHUN MMiJXi1, TOOTO BU3HAYATU
(diHaHCOBY O€3IeKy sK CHCTeMy 3a0e3NedeHHs BiJICYTHOCTI
pU3UKY MMOBIPHOTO 3alOAisIHHA HENPHUITYCTUMOI IIKOJH
(hiHaHCOBIM cHCTeMi JepaBHU. 3ampoOIlOHOBAaHE MOYKHA
OOIpyHTYBaTH THUM, L0 KpHUMiHami3amis ¢iHaHcoBOi chepu
JIep’KaBH, 3yMOBJICHA 30BHIIIHIMH ¥ BHYTPIIIHIMH 3arpo3amH,
MEPEIIKO/PKAE HAAIMHOMY Ta CTaOUIbHOMY (DYHKI[IOHYBAaHHIO
(hiHaHCOBOI cucTeMH JepkaBu. BogHouac HaaiiHUN 3aXHUCT Bif
3arpo3, KW 3a0e3neuyroTh OpraHu MPOTUIIl KpUMiHaTi3amii,
crpusie cTabinbHOCTI (PIHAHCOBOI cHCTeMH Ta € (hakTopoM ii
3axXHIIEHOCTI Bl MOXJIMBUX 3arpo3 Ta Hebesmnek [4, ¢. 20-23].

AJIMIHICTpaTUBHO-IPAaBOBI  BimHOCHMHH Yy  cdepi
¢inancoBoi 6e3meKn — Bperyab0BaHi HOpMaMU MpaBa CyCHUIbHI
BilHOCHHU Y c(epl ¢diHaHCOBOI Oe3MekH, B SKUX X CTOPOHU
(cy0’ekTH)  B3a€MONOB’SI3aHI 1 B3a€EMOMIIOTH  HUIIXOM
3MiiCHEHHS Cy0’€KTUBHUX IpaB Ta 000B’S3KiB, BCTAHOBIICHUX 1
rapaHTOBaHMX BIAMOBIIHUMHU aIMiHICTPAaTUBHO-TIPABOBUMHU
HOpMaMH Ta JIEpHKaBoIo.

Ha nymky B. A. Jlinkana, Taki aAMiHICTpaTHBHO-TIPaBOBI
BIIHOCHHM €  PI3HOBUIOM  aaMiHICTPAaTUBHO-TIPABOBUX
B1JIHOCHH, TOMY HaJIIJIEH1 AESIKUMU XapaKTEpHUMU pUcaMu [5, c.
84]:

000B’si3kM 1 TpaBa CyO’€KTIB 1 OO0’€KTIB BITHOCHH
OB s13aH1 3 JISUTBHICTIO OPTraHiB JIePKABHOTO YIPABIIHHS;

aJMIHICTPATUBHO-TIPABOBI BITHOCUHU y cepi Oe3mneku €
CKJIaJIOBOIO BIJTHOCHH y c(pepl yrnpaBiliHHS, BOHM BUHUKAIOTh Y
MOBCSAKJIEHHIN TNpakTU4HIM peanizamii 3aBaaHb 1 (QyHKIIN
Jiep>KaBH 1110710 3a0e3nedeHHs (iHaHCOBOI Oe3MeKH;

y LMX BIAHOCHMHAX OJHUM 13 Cy0’€KTIB BHUCTYIA€ OpraH
JIEpYKaBHOTO YIpaBIiHHSI ab0 TpoMajachbka OpraHizailis, sKi
HAJUIEHI JIep’)KaBHO-BJIAJHUMHU TOBHOBXKEHHSMHU Yy cdepi
¢binaHcoBoi Oe3neKy;

mMaHl BIJHOCHHM BHHHUKAIOTh 3a IHIIIATUBOIO YU TO

49



0o0’ekTa, un TO cyO’e€KTa, 1 3rojga IHIIOI CTOPOHHU HE €
000B’13KOBOO YMOBOIO JJIsl IX BUHUKHEHHS;
aJIMIHICTPAaTUBHO-TIPAaBOBI  BIIHOCMHU —  OCOOJIUBUI
3B’A30K MIXK iX y4acHMKaMM, OJUH 3 SKHX 3a JJaHUX 0OCTaBUH
Ma€e MpaBO BUMAaraTv BiJ IHIIOTO TaKOl TIOBEMIHKH, sKa
nepeadaveHa aaMiHiCTPaTUBHO-TIPABOBOO HOPMOIO;

Cy0’eKT yIpaBIiHHS 0e31eKor0 3000B’ sI3aHUM
peanizyBaTH BJAcHI MaTepiaJIbHO-TIPaBOBI Ta IMpoIeCyaabHI
npaBa, TOOTO MPABO BCTYIA€E OAHOYACHO 1 000B’SI3KOM Cy0’€KTa
aJMIHICTPAaTUBHO-TIPABOBUX BIIHOCHH Yy cdepi QinaHcoOBOT
Oe3nexu;

y BUNAJKY MOPYIIEHHS HOPM, L0 PErYIIOI0Th CYCHUIbHI
BigHOCHMHHM Yy cdepi (iHaHcOBOI Oe3meKkH, MOPYNIHHK Hece
BI/IMOBITAJIbHICTh SIK TEpeJ 1HIIOK CTOPOHOIO, TakK 1 Tepen
TIepKaBOIO;

aJIMiHICTPAaTUBHO-TIPABOBI BIIHOCHHHU y cpepi piHaHCOBOI
Oe3reKkn He 3aBXIU € BIAHOCHHAMH, SIKI 3/IHCHIOIOTHCS 3a
METOAAaMU BJIA/IH 1 pUMYCY. Bonu MoxyTh peaJ'IlBOByBaTI/ICB Ha
OCHOBI SIK BJAJH 1 MiAMOPSIKYBaHHSA, TaK 1 pIBHOCTI CTOPIH,
KOJIM KOXKHAa CTOpPOHa Ma€ BHMKOHYBATH KOHKPETHI BUMOIHU
paBoBOi HOpMU. TOMY HasIBHICTh B3a€MHUX IpaB 1 000B’s3KIB
€ TPUTAMaHHOIO  O3HAKOK  aJMIHICTPATUBHO-IIPABOBUX
BIJIHOCHH Yy c(epi (piHaHCOBOI Oe3MeKy;

CaHKIIIi, III0 3aCTOCOBYIOTHCS JI0 CTOPiH aJIMiIHICTPaTHBHO-
MPaBOBUX BITHOCHH y cdepi hiHaHCOBOI O€3MeKH 3a1eKaTh Bl
PiBHS CyCNUIbHOI HEOe3MeKH MPaBONOPYILIEHHS;

CIIOpH, 110 BUHUKAIOTh MK CTOPOHAMHU aJIMIHICTPAaTUBHO-
MIPABOBUX BIAHOCHH, BUPIIIYIOThCA SIK B a/]MIHICTPaTUBHUX, TaK
W IHIIUX CyJax.

Bu3HaueHHs ~ KOHUENTyaqbHUX 3acal  (GopMyBaHHS
e(eKTUBHOIO Ta JI1€BOTO MEXaHI3MY JEp>KaBHOTO YIPaBIiHHS
pusuKamu y pinaHcoBiii cepi, cipsIMOBaHOTO Ha 3aro0iraHHs
KPU30BUM SIBHIIIAM Ta MIHIMI3allil0 X HACHTIJKIB, 3a0€3MEYUTh
epexTrBHE (YHKIIOHYBaHHS HAI[lOHAIBbHOI EKOHOMIKHM Ta
€KOHOMIYHE 3pOCTaHHs JepkaBu, a (iHaHcoBa Oe3rneka
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(iHAHCOBO-KPEIUTHUX  YCTaHOB  BHCTYNA€  TOJOBHUM

€JIEMEHTOM iX eKOHOMI4YHOi Oe3neku. ToOTO OcHOBHa yBara

¢dinancoBoi Oe3neku mMae OyTH CIpsSMOBaHA Ha 3a0e3MedeHHs

e(eKTUBHOTO  BUKOPUCTaHHsA  (DIHAHCOBHX  pecypciB i

OIATPUMAHHS X Ha JOCTaTHbOMY piBHI Ui e(pEKTUBHOL

JUSTTBHOCTI Ha PUHKY (DIHAHCOBHUX IMOCHIYT 3a OY/Jb-SIKHUX YMOB.

OcranHe X nepeadavae aKTHUBHY AISIBHICTD HIOAO 3aTy4eHHS

(hiHAaHCOBHX pecypciB Ta iX e(hEeKTUBHOTO BKJIQIaHHS.

Buxonsun 3 mporo MoOKHa 3ayBakKWTH, 110 (iHAHCOBA

Oe3Ieka OXOIUTIE BCi CTOPOHHW (hiHAHCOBOI, TOCIOAAPCHKOT

TisUTbHOCTI HEOAaHKIBCHKHUX (DIHAHCOBO-KPEIUTHUX YCTaHOB 1

3a0e3neuye iX CTIMKICTh Ta KOHKYPEHTOCIPOMOXHICTh Ha

PHUHKY.
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Ilooonsan KOnia Onekcanopiena

KaHOuoam 1opuoudHux HayK, OOyeHm,

ooyenm Kageopu cocnooapcbko2o ma

mpancnopmuozo npasa FOpuouunozo gpaxynvmemy
epocasrnozo ynisepcumemy ingppacmpykmypu ma mexHono2ii

ITPOBJIEMH PUHKY IIYBJITYHUX 3AKYHIBEJIb I
YAC JIi IPABOBOI'O PEXXUMY BOEHHOI' O
CTAHY B YKPAIHI

Punok myOmiyHMX  3aKkymiBedb €  IHCTPYMEHTOM
3a0e3neueHHs (QYHKI[IOHYBaHHS JIep>KaBU, OCOOIHMBO Y KPU30BI
nepion, TakKui SIK BOEHHHI cTaH. B ymoBax 30poiiHoi arpecii
IpOTH YKpaiHU 1IeH CEeKTOp 3a3HaB 3HAYHUX 3MiH, CIIPSIMOBAaHUX
Ha IIBUJIKE 3a0€3MEeUeHHS KPUTHYHUX MOTpeOd Iep:kaBu Ta
cycnuibetBa.  OnHak  Taki  3MIHM  CYNPOBOXKYIOTHCS
YHCICHHUMHU BHKIUKAMH, SKi BIUTMBAIOTH Ha MPO30PICTh,
KOHKYPEHTHICTb 1 €)eKTUBHICTb MIPOLIECIB.

Punok myOmiyHMX 3aKkymiBenb B YKpaiHi mig 4ac mii
MIPaBOBOTO PEXHUMY BOEHHOTO CTaHy 3ITKHYBCA 3 HHU3KOIO
npobseM, SKI BUHUKIM 4Yepe3 HaJ3BUYaliHI OOCTaBHHH,
HEOOXIJHICTh IMIBMJKOI ajanTaiii cucTeMH Ta 3abe3NedeHHs
KPUTUYHUX TOTPEO.

[Ticna 24 motoro 2022 poky, B Mepiof BOEHHOTO CTaHY
31ACHIOBATH MyOJII4HI 3aKyMIBJIl CTaJl0 BKpail CKJIagHO, aJiKe
Jit04Ye 3aKOHOJIaBCTBO HE JO3BOJISIO 3M1MCHIOBATH MyOMiuHI
3aKyIIBJ MBUAKO Ta €PEKTUBHO, MPU LBOMY JOTPUMYIOUHCH
HEe00X1JHOT KOH(DIIEeHIIHHOCTI 1110/10 3aMOBHHUKIB Ta YYaCHHUKIB,
TOMy IIOCTaja HarajJbHa moTpeba B 3MiHI OprasizaiiiiHo-
MPaBOBUX 3acafax iX TMpOBEACHHA. 3 Ii€0 MeTowo Oyio
npuitasato IlocranoBy Kabinery MinictpiB Ykpainu «Jleski
NUTAHHS 3A1HCHEHHS OOOPOHHUX Ta MYOJIYHHMX 3aKyIiBesb
TOBapiB, POOIT 1 MOCIYT B YMOBaxX BOEHHOTO cTaHy» Nel69 Bin
28 mrotoro 2022p. [1], sika n103BOJIHMIIAa 3aMOBHUKAM TIPOBOUTH
000pOHHI Ta MyOJiYHI 3aKyIIBIi 3a JOMOMOTON YKJIaJaHHS
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NpsIMUX JIOTOBOpIB 0e3 BUKOPUCTaHHA cucteMu Prozorro.
By3yMoBHO, 11€ 3HaYHO CIIPOCTHIIO IIPUI0AHHS TOBAPIB, pOOIT Ta
MIOCITYT, TIEPIIOYEPTOBO 1€ CTOCYBAIIOCH OOOPOHHOI ChepH.

Yepe3 NpUNUHEHHS BUKOPUCTAHHSA cucTeMu Prozorro
3HMKIA iHQOpMalis Mpo akTyaldbHy I[iHy Ha puHKy. Lle
YCKIAOHUIO  pobOTy Ta  30UIBIIMIO  Yac  MOIIYKY
MOCTAYaJIbHUKIB 1 CTBOPWUJIO JOJATKOBI PHU3MKH TEperJiaT
MyOJiYHUX KOIITIB. Tako)K 3aKymiBil 3A1HCHIOBAIKMCS Maiike
0e3 Oynp sIKOI KOHKYpEHIli, 10 YCKJIAJHWIO MONIYK
MOCTAYaJIbHUKIB, a/DKE Yy TMOCTAaYaJIbHUKIB Oyja BiJICYTHS
iHpopmamii mpo Te 3 KUM MOXJIUBa cmiBmpans. Takox e
HEraTWUBHO BIUIMHYJIO 1 Ha Oi3Hec, SKUH  TOTOBHIA
CHIBIPAIIOBATH 13 JIepKaBOI0, OJTHAK HE BOJIOJII€ iH(POpPMAILIi€I0
KOMY, 110 1 y IKUX oOcsirax moTpideH Tosap [2].

OpHMM 13 BOXJIMBUX KPOKIB y MPUCTOCYBAHHI MPOLIECTYP
nyOIIYHUX 3aKyMiBeldb JO YMOB BOEHHOTO Tepiogy Oyso
CXBaJICHHSI HOBHX 3aKymiBenbHuX npasmil: [locranoBa KaGinery
MinictpiB Ykpainu Nel178 Bix 12 xosthsa 2022 poky [6]. Ho
OCHOBHHX IIOJIO’)KEHb BIJHOCSATBHCS HACTYIHI: CKOPOYCHHS
TEepPMiHY MYyOJIYHMX 3aKyMiBellb; YYaCHUKU TEHJEPY MOXKYThb
BHECTH MPOTO3UILI0, [0 MEPEBUIIY€E MOYATKOBY BapTICTh, Ta
JI03BOJIsIE O1IBII THYYKO pearyBaTi Ha 3MiHU BaJIFOTHOTO KypCy,
HE [MIJBUIIYIOYM OYIKYBaHy I[IHYy; MOXJIUBE HPAKTUYHO
HeoOMexeHe BUKOPUCTaHHs iHCTpyMeHTa ProzorroMarket, o
JI03BOJISIE TPUIOATH THUITOBI TOBAPH Y€pe3 eNEKTPOHHHIA KaTajaor
Ta iHI MOXIUBOCTI. [li 3MiHM [alOTh 3MOTY ITiJIBUIIUTH
e(eKTHUBHICTb MyOIIYHUX 3aKyMiBeJb I11]] YaC BOEHHUX Aii [6].

3a nmanumu MiHekoHOMikH, 3a 2022 pik y cucremi
Prozorro Oyno nposeneno 94 000 3akymiBenb Ha 3arajibHy CyMy
120 mupn rpH. YyacHUKamMH TeHJepiB crtainu moHax 23 000
migIpueMcTB. Pi3HUIE MK CyMOIO, SIKY J€p’K3aMOBHUKH
TUTAaHYBaJIM BUTPATUTH HA CBOI 3aKYIIIBIIi Ta CYMOIO, Ha SIKY OYyJ10
VKJIaJICHO KOHTPAKTH 4epe3 TeHIIEpH, CTAHOBWIA 6 MIIPI TPH.
[Tpu 11boMy, SIKIIIO MOPIBHIOBATH TeHAEPHI MiAcyMKu 2022 poKy
3 2021 pokoM, MOMITHO TaAiHHA 3a OaraTbMa MOKa3HUKAMHU.
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Hampuknan, kKinbkicTs mporeayp (poBeieHi TEHASPH Ta
SIKI He BigOyJMCs/CKacoBaHi) 3MeHIIMIacs BIBiUi — g0 2,73 MIH.
OuikyBaHa BapTICTh 3aKyIiBeIh CKOpOTHIAcs B 2,3 pasu — mo 724
mipa TpH. KinbKicTh opranizaTopiB TeHaepiB 3MeHImIach Ha 14% —
10 30 000, a KiTBKICTh MOcTaYaabHUKIB — Ha 32%, 10 177 000 rpH [4].
Uepes BiliHy mpoBeAeHHs TeHIEPiB Oyino 3ynmuHEHO Oinbll sSK Ha 4
micsani. | nmume B mumHl 2022 poky Kabiner MiHicTpiB TOBEpHYB
000B’SI3KOBI 3aKyIiBii Yepe3 Prozorro. ¥V 3B’s3Ky i3 UM KUIBKICTh
YCIIIIHO TPOBEACHUX KOHKYPEHTHHX 3aKyIiBelb 3MEHIIHIIACS
BIBIYi.

Un He HaAWTONOBHIMIOW MpoOieMor0 B cdepi MyOTigHnX
3aKyMiBellb 3IMIIAETBCS CaMme KOPYIIis B YCiX MOMXJIHMBHX 11
mposiax. Craructuka, TpaHcriepenci [HTeprenTH Ta 6arato iHIIHMX
3BITIB 1 ONMUTYBaHb BU3HAYAIOTHh KOPYIINIO K HAHOIIBIITY MpodieMy
JUIsL iHO3EMHOTO 1 HallioHaNbHOTO Oi3Hecy B Ykpaini. Hamionanbue
areHTCTBO 3 MHUTaHb 3anobiranns kopynuii (mam — HA3K Ykpainn)
MPOBEJI0 KOMITIEKCHE AOCHikeHH «KopynmiiHi pU3WKu mif dac
MIPOBEJICHHs MyOIYHUX 3aKyHiBENIh B YMOBAaX BOEHHOI'O CTaHY» Ta
BU3HAYMJIA HHU3KY CYYacCHHUX KOPYHNIIHHUX pH3HKIB Yy cdepi
myOTiYHMX 3aKymiBenb. BkazaHa mpobiaemMaTnka € 0COOIUBO TOCTPOIO,
OCKITBKM TparHeHHs YKpPAiHCBKOTO CYCIIJIbCTBA JIO MPOBEICHHS
AHTUKOPYMIUIHHUX pedopM HaBiTh B yMOBax BiHHH € HaJ[3BUYaliHO
3allUTYBaHUM, 0€3 YO0 HEMOXKITUBOIO € 1 MOJIAIbIIIA €BPONEHChKA Ta
€BpOATIIaHTHYHA iHTerpanist Ykpainu. Y xoBTHi 2023 poky y
BIJINOBIIb HAa 3arpo3W IMOBHOMACIITA0OHOTO BTOPTHEHHS pd Ta 3
METOI0 YHHUKHEHHsI pO3TOJIolIeHHsT iH(opmallii, TOoB’s3aHoi 3
MMMTaHHSIMH HaI[iOHAJFHOI Oe3reky, B YKpaiHi OyJo Jerro 3MeHIIIEHO
MIPO30PICTh 3aKyIiBENb i MOCTA0IeHO OOMEKEHHS IIIO/IO IMiI3BITHOCTI
y ix 3pificHenHi [5].

OkpiM OKpeciIeHHX MPOoOJIeM TaKUX SK: 3MEHIICHHS IPO30POCTi,
oOMexxeHnid jgocTyn m0 iHGopMallii, 3JIOBXKHBAHHA NPIMUMHU
JIOTOBOpaMHM, BHCOKHMX KOPYNIIMHUX PU3MKIB, TaKOX MOXHA
B1JIHECTH HACTYIIHI MPOOIEMHU:

1. HenoOpoCOBICHICTh TMOCTaYadbHUKIB, sSIKa BUSBISETHCS B
3017bIIEHH] BUMAJAKIB TMOCTA4aHHS TOBApIB HEHAJIEKHOI
SKOCTI1
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. [IpoGnemu JOTICTUKM Ta CTPOKIB MOCTABOK, Yepe3 MOPYIIeHI

JIAHIIIOTY ITOCTaYaHHs BHACIIIIOK BOEHHUX il Ta BIIAIIOBIHO
3pOCTaHHS BUTPAT HAa TPAHCHIOPTYBAHHS.

Hecraua kaapiB Ta HeIOCTATHS KOMITETEHIIIS, OCKIILKH JACSIKI
3aMOBHHKH HE MAIOTh JJOCTATHBOTO JOCBIY JUIS IPOBEICHHS
3aKymiBeJIb B KPH30BHUX yMOBaX, Ta BIJICYTHICTh YITKHX
METOJIMYHUX PEKOMEHJAIlid JUIsi 3aMOBHUKIB B HOBHUX
YMOBaX.

CknaiHICTh MDKHAPOJIHUX 3aKyIiBENb uepe3 HeoOXITHICTh
NOJATKOBOTO  Y3TO/DKEHHS TP YKIQJACHHI yroa 3
MDKHApOJAHMMH IMOCTAaYaIbHUKAMH, IO TPU3BOAUTH [0
30iMbIIeHHS Yacy BHKOHaHHsS. KypcoBi KoIMBaHHA Ta
(hiHAHCOBI PU3KKH BIUIMBAIOTH HA LIHU T4 CTPOKH MTOCTABOK.
®dinaHCOBI OOMEXKEHHS 4Yepe3 CKOPOUYEHHS OFJKETHOTO
¢dinancyBanHs iHmIUX cdep dYepes  MPIOPUTETHICTH
000pOHHHX TTOTPEO.

Ili mpoGmemMu BHMararoTb KOMIUIEKCHOTO BHUPIIICHHS,

CHPSIMOBAHOTO Ha 30epekeHHs OalaHCy MIX ONEePaTUBHICTIO Ta
MPO30PICTIO, a TaKOX 3a0e3nedeHHs e()EeKTHBHOCTI CHUCTEMH
myOJIIYHUX 3aKyIiBeJIb B YMOBAaX BOEHHOT'O CTaHYy.

1.
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MeouuHozo yHigepcumemy imeni /lanuna I anuyvkoeo

BU3HAYEHHS HOHATTS « PI3UYHA OCOBA-
HIAIPUEMELb» SAIK CYB’EKT I'OCIIOJAPCBKOI
JIAJIBHOCTI

['ocnonapcebkuit kogekc Ykpainu (Hagam — 'K Ykpainn)
ta LluBinbHMit kogexc Ykpainu (Hagani — LUK Ykpainu) micTaTh
3arajibHi TMOJOKEHHS MIOJ0 OCi0, sIKi 3aiMarOThCSl UM MOXKYTh
3aiiMaTUCS TATPUEMHHUIILKOIO MisUTBHICTIO.
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Amnanizytoun nonoxkeHust I'K Ykpainu cinij 3a3HaunTH,
o crartsimu 74, 209 'K Vkpainu BuzHadeHo TepMiH "cy0’ €KT
MIPUEMHUIBKOT isTbHOCTI", a cTarTtsamu 3 , 45, 49, 55, 136
I'K Vkpainu nependadeHo TepMiH "'cy0’€KT MiANpUEMHUIITBA".
IIpu upomy, B crarrax 46, 47 I'K Vkpainu oOroBoproeTbcs
TepMiH "TianpuemMens".

Taxum ynHOM nonoxxeHHs I' K Ykpainu BUOKpeMIIo04n
IOHSATTA "rocroapchka ISUTBHICTD" i "cy0’eKT
rOCHOJapIOBaHHA" OMOCEPEAKOBAHO (POPMYIIOIOTh TOHATTA
"cy0’€KT MiANPHEMHHIIBKOT TIsJIBHOCTI", SK€ HEMa€e YiTKOTO
BU3HAYCHHS B IIbOMY KOIM()IKOBAHOMY aKTI.

bepyuu no yBaru LIK Ykpainu, He BOa4aeThCs €IMHOTO
MOHATTS, SKE OXOIUTIOE OCi0, SKi 3alMarOThCS UM MOXYTh
3aiiMaTuCs MiAIPUEMHUIBKOIO JiSUTbHICTIO. TakuMm YuHOM,
BIJICYTHE Yy3arajipHIOO4e MOHATTA, jume B crarti 35 LK
VYkpaiHu 3anmpoBapKeHO TEPMIH  «IIIAIPUEMEIB» 00
¢iznuanx ocib ta B crarti 83 LK Ykpainu nependayeno repmin
I AMPUEMHHUIIBKI» OO FOPHIUYHUX 0C10 — TOBAPHUCTB.

TakuM YHHOM  TPOCIIIKOBYETHCS CHHOHIMIYHICTH
MOHSTH, SIKA BKUBAETHCS Yy BHUIE3a3HAYCHUX KOAM(IKOBAHUX
aKTax.

[Tonstrss "cy0’eKT MiANPUEMHHUIBKOT  IisiIbHOCTI"
CHIBBITHOCUTBCS 13 TOHATTAM '"CyO’€KT rocmoiapchKoi
msSAbpHOCTI" Tak caMo, K  CHIBBIAHOCATECA  IOHATTSA
"MiAMPUEMHUIIBKA JISUTBHICTE" 1 "TOCmomapchka isUIbHICTB',
TOOTO sIK yacTkoBe i3 1ium [ 10, c. 41-42].

Bianosigno no crarti 13 Koncruryiii Ykpainu gepxkaBa
3a0e3neuye 3aXMCT MpaB ycix CyO'€eKTiB IpaBa BIIACHOCTI 1
TOCTIOJITaPIOBAHHS, COIIAJIbHY CIPSMOBAHICTh €KOHOMIKH. YcCi
Cy0'ekTH TIpaBa BJACHOCTI piBHI mepen 3akoHoM [1]. Takum
YUHOM, B OCHOBHOMY 3aKOHI JIEP)KaBH BXKUBAETHCS TEPMIiH
«Cy0’€KT TOCIOIapIOBAHHS», IK KOHCTUTYIIMHUIA TEPMiH.

BigmoBimno g0 mpoekty 3akony Ykpaiam «lIpo
0COOJMBOCTI  PEryJalOBaHHS MiANPUEMHHUIBKOI  JiSUIBHOCTI
OKpPEMHX BHJIB IOPHUAMYHUX o0ci0 Ta IXHIX 00 €AHaHb Yy
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nepexigauii nepion» (peectp. Ne 6013 Bix 09.09.2021p.; Hamani
— 3akoHompoekT Ne 6013) [6] po3rasgaroTbess MUTaHHS,
30KpeMa, B YAaCTHHI TEPMIHOJIOTI] Cy0’ €KTIB TOCIIOAAPIOBAHHS.
Hacammepen y Tekcri 3akoHompoekTy Ne 6013 BKUBarOThCS
JUIIE TEePMiHU «CyO’€KT MiANpPUEMHHUITBA» ab0 «CyO’eKT
M MPUEMHUIIBKOT TISUTBHOCTI» O€3BIAHOCHO JI0 THX CyO’€KTIB
MpaBa, SIKUX aBTOPH 3aKOHOIPOEKTY 3apaxoOBYIOTh JI0 KaTeropii
cy0’€KT MiANMPUEMHHUIITBA a00 TaKkoi AisutbHOCTI [12, ¢. 87].

B. VYcrumenko Ta P, [[xabpainoB  1gopedHO
HaroJIONIytOTh Ha aMOIBJICHTHOCTI Y TEPMIHOJIOT1T BU3HAYCHHS
«Cy0’€KT TOCIONAPIOBAaHHA». AHAN3YIOUH YTOQy PO
acorriarito Mk YKpaiHoro, 3 OJIHI€] CTOPOHH Ta €BPOINECHCHKUM
COI030M, €BpOIEHCHKUM CIIBTOBAPHCTBOM 3 aTOMHOI €Hepril i
iXHIMM Jep)kaBaMU-WIEHAMHU, 3 1HILIOI CTOPOHM, CJIiJl 3BEPHYTH
yBary Ha ONepyBaHHS TaKMMH TEPMIHAMH, SIK: «HEJEPKABHHIA
cy0’exT, «cy0’exT rOCIIO/IapIOBAHHSY, «cy0’exT
TOCHOJAPChKOI  JISUTBHOCTI» Ta  «CyO0’€KT  eKOHOMIUHOL
TismbHOCTI» [7].

OTxe, po3rally’KEeHICTh y TEpPMiHAX CTBOPIOE BiIIOBITHY
MIPaBOBY HEBM3HAUEHICTh MPU 3aCTOCYBAaHHI BMIE3a3HAUYEHUX
TEPMIHIB Ha MPAKTHUILIL.

Amnanizytoun 3akoHoaaBui mnonoxkeHHs 'K VYkpainuy,
3akony VYkpainu «IIpo gepxaBHy peecTpariio OpUAMYHUX
oci0, Gi3UYHHX  OCIO-MIANPUEMIIB Ta  TI'POMAJCHKUX
¢dbopmyBaHb», 3akoHy Ykpainu «lIpo nepikaBHy gornomory
cy0’€eKTaM rocrnojaproBaHHs», 3akoHy Ykpainu «IIpo 3axucr
€KOHOMIYHOI KOHKYypeHILi1», 3akoHy Ykpainu «IIpo TexHiuH1
pernaMeHTH Ta ouiHKy BignosigHocTi» 1. Konowmienp Ta €.
I'puropeHko mTpUXOASATH JO BHCHOBKY, TPO HEOJHO3HAYHE
TIIyMaueHHs B HAYKOBO-IOPHJIWYHIN JTepaTypi 1 Ha MpaKTHILl
JIOCITI/DKYBAHOTO TEPMIHY «CYO’€KT TOCIOJApIOBAHHS», IO
00yMOBIIIO€ HarajibHy HEOOX1AHICTh TEPMIHOBOTO Y3TOJKEHHS
B PO30DKHOCTAX 1bOro NOHATTA. CynepeuauBiCTh Ta
pizHounTaHHs I1i€l aedinimii, 6€3yMOBHO BIUIMBAIOTh Ha ii
mpaBo3acTocyBaHHs [9, c. 289].
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3MICT MOHATTS CYO’€KT TOCIOJAPIOBAHHA OXOILIIOE
CYKYIHICTB Horo mpaB Ta 000B’s3kiB. K. CrnaBuu 3a3Hadae, 110
«paBa Ta OOOB’SI3KM CYO’ €KTIB TOCIIOJIAPIOBAHHSA MOXKHA
MOAUTMTH Ha JIB1 KaTeropii — 3arajibHi mpaBa Ta 000B’sI3KH, sKi
MpUTaMaHHI BCIM Cy0’€KTaM rOCIIOapIOBaHHsA, 1 CrIeiaibHI —
SKI XapakTepHI JMIe Ui TEeBHUX BHUIIB Cy0O’ €KTIB
rocrojaproBanHs. SIKIo 3arajbHi paBa MpUTaMaHHI I BCiX
Cy0’€KTIB TOCHOJApPIOBaHHS, TO CIICLiaJIbHI BH3HAYAIOTHCS
OKpEMO BH3HAUCHHUMH 3aKOHAMHU, 1110 PETYIIOIOTH BiAMOBITHUN
BHJI TOCIOAAPCHKOI MiSUIBHOCTI, TEPEBAKHO TaKi BUIU
JiSUTBHOCTI MarOTh JI03BUTbHUH XapakTep» [11, c. 235].

lemuu A. ta T'ennu HO. HagaroTh BU3HAYEHHS, IO
cy0’exkT rocnoaaproBaHHsi — 1€ BcraHoBieHud ['K Ykpainu
3araJbHHI TPABOBUI CTATYC Y4aCHUKA €KOHOMIYHUX BiJIHOCHH,
10 MOXKE JIATH SIK FopuandHa ocoba, crBopena 3a LIK Ykpainu,
a00 JIATH B 1HIIMX OpraHi3alliiHuX (opMax TrocCroaprOBaHHS
BIJIMOBIHO /O CIHCMIaIbHOTO IPABOBOTO  PETYIIIOBAHHS.
CroeuianpHi crarycu Cy0’€KT TOCHOJAPIOBAHHS OTPUMYE
BIJITIOBITHO JTO OKpeMuX cep Iep>KaBHOTO peryatoBaHH: [8, c.
170].

TakuM 4YMHOM, TOroJKyroch 3 mosumiero A.B.
®paHKOBOI NP0 Te, 110 CyO’€KT FOCHOJAPIOBAHHS € KATErOpi€lo
TOCTIOJIAPCHKOTO TIPaBa, 10 Ma€ BU3HAYEHY, SIK BHYTPIIIHIO, TaK
1 30BHIIIHIO OpraHizaliiiHy CTPYKTYpY, OyIOBY, YITKUH
PO3M0/11J1 MOBHOBaXXEeHb Ta QyHKIiil [13, c. 20].

Takoxk, X04y 3BepHYTH yBary Ha MOHATTS «caMo3aiiHsTa
0co0a», ke MiCTUTbCA B MIANYHKTI 14.1.226 mynkry 14.1 crarti
14 TlomatkoBoro konekcy Ykpainu (Hagani — [IK Ykpainn) ta
BU3HAYAETHCS, SIK TUIATHUK MOAATKY, IKUH € (13MYHOI0 0CO00I0
- mianpueMueM abo TMpOBaIUTh HE3alekHY MnpodeciiiHy
TUSITEHICTD 32 YMOBH, 10 Taka 0c00a He € TPAI[IBHUKOM B MEKax
Takoi  MIANPUEMHULBKOT UM  He3alexHol mpodeciiHol
TUSITTEHOCTI [4].

OT1xe, Ha MOIO AYMKY, (Di3UIHOIO0 0COOO0I0-TIAMPUEMIIEM
€ CyO0’€KT TOCHOMAapChKOi MISUNTBHOCTI, SIKHH TIPOBAJUTH

59



He3aNeXKHY MpoQeciiiHy AisUTbHICTh, Ma€ 3arajibHi Ta CreniaibHi
npaBa Ta OOOB’SI3KM, a TaKOXK BU3HAUCHWH NPaBOBUII cTaryc
y4yaCHMKa E€KOHOMIYHHMX BIJIHOCHH, MIATPUMYE COIaIbHY
CIPSIMOBAHICTh €EKOHOMIKH.
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Boeuenko Onexcin Bikmopoeuu

acucmenm Kagheopu MidCHAPOOHO20, YUBLTbHO2O MA
KOMepYiliHo20 npasa

Hepoicasno2o mopeoeenbHO-eKOHOMIYH020 YHieepcumemy

Jlumeun Anina Banepiisna
cmyoenmxa I kypcy OC Mazicmp
epoicasrnoz2o mopeoeenbHo-eKOHOMIUHO20 YHigepcumemy

MEXAHI3MU 3ATIOBITAHHSI
MOHOIOJI3ALII IPU KOHIIEHTPALII CYB'EKTIB
T'OCHOJAPIOBAHHS: AHAJII3 KEMCY PUHKY
MIHEPAJIBHUX BOJI YKPAIHU

[Ipobmema  3amoOiraHHs  MOHOMOJI3AIli  PUHKIB
3aJMIIAETECA  BAXKIMBOIO  uii  YKpaiHM B KOHTEKCTI
3a0e3neueHHs] €KOHOMIYHOT KOHKYpPEHILIi Ta 3aXxHucTy IpaB
cnoxkuBadiB. OcoOMMBOI  akTyanpbHOCTI HaOyBae aHami3
MEXaHI3MIB ~ KOHTPOJIO 3@  KOHIIEHTpAall€l  CyO'eKTiB
rOCTIOJITaPIOBAHHS B YMOBAaxX aKTUBHUX TPOIECIB KOHCOIIAAIil
Ha puHKax. [Toka30BUM NPUKIIAIOM Ha CbOTOJIHI € CUTYallisd Ha
PUHKY MiHEpalbHMX BOJ YKpaiHu, /€ B1IOyBaeTbCs 3HAaYHA
KOHIIEHTpAIllisg Yepe3 MOoTeHIliiiHe 00'e THAHHS TBOX HAWOIBIINX
rpaBuiB — ToBapucTBO 3 OOMEXKEHOIO0 BIANOBIJAIBHICTIO
«Kapnarceki MinepanbHi Boan» (KMB) ta rpynu IDS Ukraine.

B ykpaiHChbKOMY 3aKOHOAABCTBI KOHIIEHTpAIisl Cy0'€KTIB
TOCTIOJIAPIOBAHHS PETYITIOETHCSl HacaMIiepe] 3aKOHOM Y KpaiHH
«IIpo 3axmcT eKOHOMIUHOi KOHKYpeHIii» (Hajgaii — 3aKoH).
BiamosigHo 110 4. 2 cT. 22 3aK0HY, KOHIIEHTPAIII€I0 BUSHAETHCS
HaOyTTs KOHTPOJIO OJHMUM abo KUIbKOMa Cy0'ekTamu
TOCTIOJIAPIOBaHHS HAJl IHIIUMHU CYO0'€KTaMH TOCIIOIapIOBAHHS.
BaxmBo BiJI3HAYMTH, 110 3T1IHO 31 MpUMUCaMH CT. 24 3aKoHy,
KOHIICHTpAIlisi MIJUIsiTa€  TOMEePEIHROMY TIOTO/DKEHHIO 3
AHTHUMOHOIIOJIBHUM KoMiTeTOM YKpainu (Hanam — AMKY) y
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BUIIQ/IKaX, KOJU CYKYIHI MOKa3HUKHU YYAaCHHKIB KOHIICHTpALii
NIEPEBUILYIOTh BCTAHOBJIEH] 3aKOHO/IAaBCTBOM Hoporu [4; 5, c.
104].

[TorouHa cuTyalliss Ha pUHKY MIHEPAJIbHUX BOJ YKpaiHU
UTFOCTpY€E  CKIIQIHICTh  3aCTOCYBaHHS AQHTHMOHOIIOJIHHOTO
3aKOHOJIaBCTBA Ha mpaktuii. Tak, y cepmHi 2023 poky KMB
MOJIAJIO 3asBKY HAa OTPUMAHHS JO03BOJY Ha KOHICHTPALIIO Y
BHTJISIIl HAOYTTS B yIPABIIIHHS KOPIOPATUBHUX TPaB KOMIaHIH
rpynu IDS Ukraine. AMKY, po3risHyBIM 3asBy, BUSBUB
CYTTEBI MICTaBH JJI 3a00POHM TaKOT KOHIIEHTpALIi1

dyHIaMEeHTANbHI PU3HKH JOCTIKYBAHOI KOHIICHTpAITii
MOJIATAIOTh Yy TOTEHUINWHIA Jedopmaliii  KOHKYpEHTHOTO
Cepe/IOBHINA Yepe3 AaKyMYJISII0 3HAYHOI PUHKOBOI BJIAJTH.
ArperoBaHa 4acTKa pHUHKY KOHCOJIJIOBAaHOro Cy0'ekTa
rOCIOJIapIOBaHHS MPOTHO30BAHO IEPEBHIIUTH BCTAHOBICHUN
3aKOHOJABCTBOM mopir y 35%, 1o 3riiHO 3 HOPMaTHUBHUMHU
KPUTEPISIMU CTBOPIOE MTPE3YMIIIIF0 MOHOTIOJIEHOTO CTaHOBHIIIA.
Bpaxosytoun, o KMB Ta IDS Hapasi BucTynaroTb OCHOBHUMU
KOHKYPEHTHUMH aHTaroHiCTaMH Ha pEJIEBaHTHOMY DHHKY, a
HIII YYaCHUKHU JIEMOHCTPYIOTh 1HIUBIAYyalbHI YacTKH, L0 HE
nepeBuiyroTh 10 BIJCOTKOBUN MOPIT, Taka KOHCOJIJAIlisA
npusBeze 10 (opMyBaHHS €EKOHOMIYHOT'O Cy0’€KTa 3 pUHKOBOIO
NOTYXHicTI0. TakoX, O0COOJIMBY 3aHENOKOEHICTh BUKIMKAE
yHi(hiKOBaHUI XapaKTep BIUTUBY KOHIIEHTPALlil HAa KOHKYPEHTHE
CEpeNIOBUIIIE Yepe3 YCYHEHHS KOHKYPEHTHOI B3a€MOJii MIX
JOMIHYIOUYMMH YYaCHUKaMHU PUHKY. Takuil CTpyKTypHHI 3CyB
CTBOPIOE TIEPEIyMOBH JIsi I[IHOBOI €CKajallli Ta MOTEHIIHHOT
ONTUMI3aIil BUPOOHUYUX MOTYXKHOCTEH Yy OiK 1X 3MEHILEHHS.
[lo6inpiie ciinbHU edeKT Big 00'elHaHHS pecypcHoi 0a3u Ta
orepaliiHIX MOKIMBOCTEN MpHU3Beae 10 GopMyBaHHS 3HAUHUX
KOHKYPEHTHUX TIepeBar uepe3 €eKOHOMIilo BiJ Macuitaly,
ONTUMI3AIlI0 JIOTICTUYHUX Ta JIUCTPUOYLINHMX MpoIeciB, a
TaKOX aKyMyJSI[IF0O pecypciB s MapKEeTHHTOBHUX Ta
IHHOBAIITHUX IHIIIATHUB. JlomaTkoBo, KYMYJISITABHUM
HACJI1JIKOM TaKOi KOHLEHTpaLlli MOXe CTaTH BUTICHEHHS 3 PUHKY
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JpIOHIIIUX OINEpaTopiB yYepe3 HEMOXKJIMBICTb KOHKYPYBaTH 3
KOHCOJIIZJOBaHUM CY0'€KTOM, 1110 BOJIOJIIE€ 3HAYHO MOTYXKHIIIOK
pecypcHoro 6a3or0. CBO€I0 Ueprorw, CTBOPEHHS TaKOTO
IOTY)KHOTO PUHKOBOIO TIpaBlLs IMpuU3BEIE 1O CYTTEBOIO
HiABUILEHHS Oap'epiB BXOAY HAa PUHOK, L0 YHEMOKJIMBHTH
MOSIBY HOBMX KOHKYPEHTHHX CYO'€KTIB TOCIIOJAapIOBaHHs Ta
3aKpINUTH OJIITOTNONICTHYHY CTPYKTYpPY PHHKY [3;4].

Y KOHTEKCTI CHpaBH MOKHAa BWJIUINTA JIBa OCHOBHI
MiAXOU JI0 3ar00iraHHs MOHOIIONI3allii pUHKY: CTPYKTYpHI Ta
MOBEIIHKOBI  3000B's3aHHsA.  CTpyKTypHI  3000B'I3aHHS
nepeadavyaroTh BiAUYKEHHS YaCTUHH Oi3HeCy i 30epeKeHHs
KOHKYpEHTHOTO0 cepenoBuiia. Y Bunaaky KMB/IDS ue moruo 6
peaynizyBaTuCs depe3 MpOoJax YacTHHH Oi3HECy OJHIE0 31
cTopiH a00 uepe3 MPOBEACHHS HOBOTO KOHKYPCY 3 BiIOOpY
yrpaBuTenss 0e3 BIACHOrO KOHKypyrodoro Oi3Hecy. Taxwii
MiaXil € Oulbll eQEeKTUBHUM, OCKUIBKM 3a0e3ledye 4YiTKe
pPO3AUIEHHST KOHKYPYIOYHMX OI3HECIB Ta 3MEHIIYE 3arpo3u
AHTUKOHKYPEHTHOI TIOBEiHKH [2].

[ToBeninkoBi 3000B's3aHHA, SKI OynM 3alpONOHOBAaHI
KMB, nepen6auatoTh peryiaroBaHHS MalOyTHbOT MOBEIIHKU
o0'enHanoi komnauii. OpHak Takud MIAX1T Ma€ CYTTEBI
HE/IOJIKH. 30KpeMa, CKJIAJHICTh KOHTPOJIIO 32 BUKOHAHHIM
3000B's13aHb, MOXJIMBICTh TMPUXOBAHOI KOOPJMHAILII MIXK
dbopManbHO PO3IUIEHMMH Oi3HECAMH Ta PU3UK MOCIAOIEHHS
eeKTUBHOCTI MeXaHi3MiB KOHTPOJTIO 3 yacoMm [3].

Ha ocHOBiI aHamizy KelCy pHMHKY MiHEpaJlbHUX BOJ
XoTutocss O 3amporoHyBaTH  JIEKUIbKa ~ MEXaHI3MIB
BJIOCKOHAJICHHSI  IIOAO0 3amoOiraHHs MoHomnomi3zari. J{ns
MOYaTKy HEOOX1THO TMOCWJIUTUH NPIOPUTET CTPYKTYpPHUX
3000B's13aHb HaJ| MOBEIIHKOBUMH IPU PO3TJIsAl KOHIIEHTpALii,
10 CTBOPIOIOTH 3HAYHI PU3UKHU Ui KOHKYpeHIii. CTpyKTypHI
3000B's13aHHS  3a0e3MmeuyloTh  OUTbII  HaXIdHMI  3aXUCT
KOHKYPEHTHOT'O CepeIOBHIIA Ta MOTPeOYyIOTh MEHIIIE pPecypciB
JUIs. KOHTPOJIIO iX BUKOHaHHs. BapTo po3pobutu 4iTki Kputepii
OLIIHKH JIOCTAaTHOCTI 3alpOITIOHOBAHUX Y4aCHUKAMH
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KOHIICHTpaLlii 3000B'sI3aHb ISl YCYHEHHS! HETaTUBHOTO BILTUBY

Ha KOHKypeHIlito. Ile mo3BoauTh 3abe3neunTH  OUTBINY

Npo30piCTh  mpouecy npuiHATTS pimens AMKY  Ta

nepeadavyBaHicTh I Oi3Hecy. Takok, BapTO 3anpoBaIUTH

MeXaHi3M HOCTIHHOTO MOHITOPHHTY PUHKY MICIS 31IHCHEHHS

KOHIEHTpalii [Uisi ONEpaTUBHOIO BHSIBJICHHS MOXKIUBUX

MOPYIICHb Ta OIIHKU €()eKTUBHOCTI HAKJIAZACHUX 3000B'A3aHb.

Takum 4ynMHOM, aHaNI3 KEWUCYy JAEMOHCTPYE HEOOX1THICTh

KOMIUIEKCHOTO MiAXOMy 10 3amo0iraHHs MOHOIOJI3auii mpu

KOHIIEHTpalii cy0'ekTiB rocmomaproBanHs. Ilpu 1pomy

nepeBara Mae HaJaBaTHCS CTPYKTYPHHUM MeXaHi3MaM 3aXHCTy

KOHKYpEHIIii, OCKIbKY BOHU 320€31eUyr0Th O1IbII HAAIHHUN Ta

JOBTOCTPOKOBHH  €(eKT TMOPIBHIHO 3  IOBEIIHKOBUMH

3000B's13aHHSIMU. BaknmuBo Takok 3a0e3neduTH e(heKTHBHHIMA

MOHITOPUHT PHHKY TICIS KOHIIEHTpAIii Ta MOXJIHMBICTD

OTEpPaTHUBHOTO pearyBaHHS Ha MOPYIICHHS KOHKYPEHTHOIO

3aKOHO/IaBCTBA.
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PRIVATIZATION AND LOSS OF PROPERTY RIGHTS

Regarding the acquisition and loss of property rights, it is
necessary to remember the following provision stated by the
ancient Roman lawyers: "Nemo plus juris", that is, no one can
transfer more rights to another than what belongs to him. The
main methods of acquisition and loss of property rights include
privatization of state property. The concept of privatization is
used in economic and legal sense. In the economic sense, the
essence of privatization is the transfer of state ownership to
private or collective ownership relations. Privatization - means
of production, property, land, etc. It is the process of
denationalization of property objects through purchase and sale
or free transactions. Taking into account the solution of a wide
range of legal issues by means of regulation, quite naturally there
are questions related to the processes of transformation of state
property into private property.

The first state program in the field of privatization in the
Republic of Azerbaijan was approved by the late President, great
leader Heydar Aliyev on September 29, 1995. "State program of
privatization of state property for 1995-1998" laid the
foundation of the privatization process in our country, which
continues to this day. In that Program, it was established that a
part of the state property should be transferred to the citizens of
the country free of charge, the classification of the state
enterprises to be privatized into small, medium and large
enterprises was carried out, and it was envisaged that all the
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medium and large enterprises to be privatized should first be
transformed into joint stock companies and then privatized [1].

By the Decree of the President of the Republic of Azerbaijan
dated March 25, 1996, the Regulation "On state privatization shares
(cheques) in the Republic of Azerbaijan" was approved. Since
January 1, 1997, each person registered as a citizen of the Republic of
Azerbaijan received 1 privatization share consisting of 4 privatization
checks. Citizens who received the privatization share had the right to
participate in the purchase of shares or parts of state-owned enterprises
using these checks.

"The State Program of Privatization of State Property for 1995-
1998" was canceled by the Law No. 878-1Q dated May 16, 2000 of
the Republic of Azerbaijan. On that date, the new Law "On
Privatization of State Property" and "1l State Program of Privatization
of State Property in the Republic of Azerbaijan" were approved. In the
Republic of Azerbaijan, relations related to the privatization of state
property are currently regulated mainly by these normative-legal acts.
According to Article 8 of the Law "On Privatization of State
Property", the State Service for Property Issues of the Ministry of
Economy of the Republic of Azerbaijan acts as the seller of state
property in the process of privatization of state property in the
Republic of Azerbaijan. According to Article 9 of the Law, citizens of
the Republic of Azerbaijan, foreigners and stateless persons, all legal
entities registered in the Republic of Azerbaijan and foreign legal
entities can act as buyers of state property. Legal entities, executive
power bodies and municipal bodies whose stocks or shares in the
charter fund are more than 20% state property may not act as
purchasers during the privatization of state property. According to
Article 1.0.3 of the Law, the object of privatization is the state-owned
property of the Republic of Azerbaijan in the territory of the Republic
of Azerbaijan and outside its borders, the state's share in the charter
fund of joint ventures, state-owned shares, land plots located under
privatized enterprises, with the exception of state property whose
privatization is prohibited.

In order to increase economic activity in the country and support
private initiatives, to carry out necessary structural changes in the
economy and ensure its diversification, to form a healthy competitive
environment, as well as to increase the efficiency of the national
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economy, the acceleration of the privatization of state property is
defined as an important direction of economic policy. On July 19,
2016, the President of the Republic of Azerbaijan signed the Decree
"On Accelerating the Privatization of State Property and Improving
the Efficiency of Management".

Although the period of mass privatization is behind us, the
measures implemented within the framework of this process continue
to be implemented. Looking at the data of recent years, it is known
that in the Republic of Azerbaijan in 2022, 1095 small state properties
were privatized, the organizational and legal form of 3 state enterprises
was changed and turned into an open joint-stock company and a
limited liability company. During this period, 115.4 million manats
were received in the state budget from the privatization of state
property, thus the implementation of the annual budget forecast was
ensured in the amount of 101.2 percent. Compared to 2021, this figure
was 2685 thousand manats or 2 percent more [2].

During 2023, 245 small state-owned enterprises and facilities,
including leased state property, shares of 9 open joint-stock companies
created as a result of transformation of state-owned enterprises, state-
owned land where 111 objects are located, 538 vehicles were
privatized. About 115.9 million manats were received from
privatization to the state budget, thus the implementation of the budget
forecast for the period was ensured in the amount of 105.4 percent [3].

In the literature, public relations regulated by the norms of the
legislation on privatization are classified into three groups:
administrative relations characterized by the ruler-subordinate method
- relations between different state bodies in the field of management;
civil law relations - relations between subjects with equal rights
related to the transfer of ownership rights to privatized property;
financial-budget relations - relations arising from the inflow and
distribution of funds from privatization [4].

It is clear from what has been mentioned that it would not be
correct to attribute the relations related to privatization completely
and entirely to the sphere of civil law. In Article 29.1 of the Law "On
Privatization of State Property", during the privatization of state
property, except for specialized auctions, although it is envisaged to
conclude a sales agreement between the seller and buyer of state
property in accordance with the Civil Code of the Republic of
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Azerbaijan, this Law and the relevant State Program, with
privatization in the Civil Code approved by the Law No. 779-1Q of
the Republic of Azerbaijan dated December 28, 1999 relations were
reflected in only 2 norms. Thus, according to Article 1078-4 of the
Civil Code called "Privatization securities", privatization securities
are securities issued for the purpose of expropriation of state property
in the manner established by legislation during the privatization of
state property. The types of securities issued during the privatization
of state property, their issuance, circulation rules, and other issues
are determined by the Civil Code, as well as by other normative legal
acts, including those of a normative nature. Article 203.4 of the Civil
Code, which is called "Types of loss of Ownership rights",
establishes the alienation of state-owned property to the property of
individuals and legal entities in accordance with the legislation on
privatization.

S.I.LKomaritsky believed that privatization is usually
understood as a legal institution in the sphere of the regulation of
property rights and means the termination of ownership of certain
property and the creation of private property rights. Since
privatization always implies the termination of state
ownership, such relations have a public element [5].

The directions of privatization of state property have been
quite different in different countries. In Southern European
countries (Italy, Spain, Greece, etc.), the need to implement the
privatization policy arose from filling the budget deficit. In
Northern Europe (Sweden, Finland, Norway, Denmark, etc.) and
countries with a traditionally high share of the public sector in
the economy, hopes were placed on increasing competitiveness,
and the need for structural economic reforms prompted
privatization. In some countries with developed federalism (for
example, Canada), privatization has mainly been carried out at
the regional level. Developing countries of the Third World
(Africa, Latin America, Asia-Pacific region) have adopted
privatization programs designed for them under the influence of
world financial institutions (first of all, the World Bank), and the
public sector in their national economies has significantly
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decreased.

As in most post-Soviet countries, privatization in
Azerbaijan has become one of the central links in the system of market
reforms and denationalization of the economy. Unlike countries with
a developed market economy, where the transfer of state property to
private hands solves the problem of increasing the efficiency of
individual enterprises, privatization in Azerbaijan is aimed at making
radical changes in property relations [6].

According to the standards of the International Organization of
Supreme Audit Institutions (INTOSAI), the privatization of state
assets must be open, the public should be confident that the sold
property is state property and that the privatization process was carried
out correctly.

International standards are based on the fact that the supreme
audit bodies of the state should not only verify the effectiveness of
state measures in the field of privatization, but should also participate
in all stages of the privatization process, from the assessment of the
value carried out before the sale to the study of the results of specific
privatization operations and the analysis of the actions of the new
owner to fully and timely fulfill the conditions of the privatization
operation. The organization of such operational control will
ensure the correct evaluation of the privatized assets and the
observance of fair and healthy competition conditions among the
participants of the privatization competition.
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STATUS OF THE LABOUR LAW SUBJECT: iN THE
CONTEXT OF THE LEGISLATIVE PROVIiSiONS OF
THE REPUBLIC OF AZERBAIJAN

Like other areas of law, labour law is evolving actively in
the independent Republic of Azerbaijan. The new Labour Code
of our country was approved by the Law of the Republic of
Azerbaijan No. 618-1Q dated February 1, 1999. The goals and
objectives of the Labour Code are in accordance with the
demands of the new development era, the realities of the market
economy, and the recommendations of international labour law.

As is well known, in the area of public-labour relations,
labour law theory makes a distinction between the legal position
of an employee and that of a citizen. As a prospective subject of
labour law relations, including as an employee, every citizen
need legal protection. All of its members' legal statuses change
as a result of the high dynamics of labour relations. However, it

72


https://emlak.gov.az/files/shares/pdf/2022/6613ca27e0c5e.pdf
https://www.pa.edu.az/library/6/41/634_muhazire_6.pdf

is necessary that the choice of methods and forms of the
employee's self-legal protection is clearly reflected in the
legislation.

The scope of participants-subjects in labour law is rather
broad and diverse because the area of labour is a universal field
of social existence. The participants in social relations governed
by labour laws who possess and are able to fulfil their labour
rights and obligations are the subjects of labour law, according
to Professor A.M. Gasimov [5, p. 82]. We believe that
individuals (citizens) can only speak as participants in labour
relations and relations directly related to them, possessing a
certain system of status (fundamental) rights in the field of
labour (hired labour), having realised them by concluding an
employment contract, i.e., labour has become a party to legal
relations and legal relations directly related to it. Therefore, until
the creation of labour law relations, no subject of labour law
exists in reality.

A person (citizen) becomes a subject of labour law only
when he enters the field of labour law and labour legislation by
his own direct actions (his own will). Regardless of whether they
are involved in social interactions governed by other legal fields,
we believe that the objects of labour law are individuals who are
able to exercise certain rights and perform obligations in line
with the provisions of labour laws.

Unlike civil law, labour law is not specifically included in
the labour codes of the majority of Commonwealth of
Independent governments governments. One exception is the
Republic of Uzbekistan's Labour Code. As a result, "Subjects of
Labour Relations” is a distinct chapter in the country's labour
code. "Employee as subject of labour relations” is the title of
Article 14 of that Code, which stipulates that individuals who
have reached a specific age and signed an employment contract
with their employer, as well as foreign nationals and stateless
persons, may act as subjects of labour relations. Article 15 of the
Code, which is called "Employer as a subject of labour
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relations”, states that the following can act as an employer:

1) enterprises, including separate structural divisions in the
person of their heads;

2) private enterprises, as well as the owners who are their
heads;

3) individuals who have reached the age of eighteen in
cases provided by legislation [6].

Such an approach had a superior position under Soviet
labour law, which meant that every person who went into labour
law relations with a enterprise, department, or organisation was
actually entering into labour law ties with the state. Of course,
such a approach cannot work in the modern conditions of our
country, which is based on private property. According to S.I.
Arkhipov, the state is a legal corporation as a subject of law. Its
primary objective is to establish a system of legal
communication and legal communication aimed at balancing the
wills of participating citizens and establishing legal relationships
that guarantee the realisation of their legal interests, rather than
to subjugate everyone to a single authority [2].

Employers, employees, owners, officials who report to the
employer, representatives of labour protection services,
representatives who have been given permission by the
employee to defend their rights, representatives of trade unions,
and authorised officials of employer representative bodies are all
considered participants in labour relations. Article 3 of the
Republic of Azerbaijan's Labour Code states that an employee
is a natural person who works for their employer by signing a
written employment contract (contract) on an individual basis
and is paid at the appropriate workplace. The employer has the
authority to sign an employment contract (contract) with
employees, terminate it, or be considered the owner or head of
the business, appointed (authorised) by him or an authorised
body, and to alter the terms of the contract.

Professor O.V. Smirnov claims that the following
components are included in the status of the labour law subject:
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a) the subject's labour rights and activity capacity (legal
subjectivity);

b) his rights and duties established by legislation;

c) guarantees of those rights and duties;

¢) the subject’s responsibility for improper performance of
duties assigned to him [7, p. 76].

The ability to work and the primary rights and
responsibilities should be separated in the legal status
framework. The subjectivity of labour law is the first component
of the employee's legal standing. There are three different
categories of legal subjectivity:

1) common law entity;

2) sectoral legal entity;

3) special legal entity.

Legal categories such as labour legal capacity (the ability
to have rights and duties under the right to work), specifically
granted rights and duties under the law (having certain rights and
duties in a specific legal relationship), and labour activity
capacity (the ability to perform legal actions independently)
define the concept of labour legal subjectivity.

The renowned work "Problems of Legal Theory" by S.S.
Alekseyev states that legal capacity is the ability to express a
right [1, p. 586]. Legal capacity, according to S.N. Bratus, is the
ability to be the object of obligations and rights [4, p. 6]. B.K.
Begichev called the labour legal capacity as a passive legal
entity as a person's general ability to be the bearer of labour
rights and duties [3, p. 66]. Nonetheless, the idea of legal
capacity homogeneity holds a dominating place in the science of
labour law.

Subjective duties imposed on citizens and their promised
subjective rights are strongly tied to their legal status as subjects
of labour law relations. A person's subjective right is the ability
to act that is allowed to them by relevant duties and legal norms;
in other words, the ability to autonomously choose the means to
accomplish goals, including the use of other people's acts as
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means.

S.S. Alekseyev noted that the subjective right is the limit
of permissible behavior that belongs to him in order to ensure
the interests of the authorized person and is ensured by the legal
duties of other persons [1, p. 305]. Subjective right, according to
Professor M.F. Malikova, is the measure of a person's potential
behaviour that is decided and guaranteed by the state. It includes
performing specific activities and ordering others to perform
certain actions or refrain from performing them [9, p. 306].

V.V. Fedin demonstrated that there are four legal options
for an employee's subjective right:

- the ability to act (behave) as a person with a right, that is,
to have the right to act (right of conduct);

- having the right to demand the performance of certain
actions from the person holding the position, i.e. the right related
to the actions of others (the right to demand);

- having the right to use a certain social benefit based on
that right (right to use);

- protection of the violated right, having the right to apply
to the competent body for its compulsory implementation [10, p.
180].

Generally speaking, labour law views the subjective right
as a combination of three options: a) determination by the state
of the type and extent of the right holder's behavior; b) the
possibility of demanding certain behavior from the persons in
charge; c) the potential to use the state apparatus's coercive force
if required. All the rights of employees, both the rights they
acquire when entering into labour legal relations, as well as the
rights directly established in the labour legislation and directly
derived from it, are considered subjective rights, regardless of
the method of creation, realization, degree of generality, social
importance, types, categories and other characteristics.

Legal duties, which include performing certain acts or
abstaining from them, are the state's measurement of required
behaviour. As Y.A.Lukashova figuratively expressed, any
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subjective right is one of the poles of social relations, the other pole is
someone's duty [8, p. 120]. To put it another way, a subjective duty of
someone is a prerequisite for any subjective right, and a duty requires
the right of someone to demand that it be performed. Subjective rights
and duties, however, are established in distinct, independent norms for
legislative purposes in the majority of legal domains, including labour
law.

New employee rights not included in the previous Labour Code
are reflected in the Republic of Azerbaijan's labour laws. The
employee's subjective entitlement to moral damages, for instance.
Moral damage caused to an employee is defined as spreading untrue
and false information about the employee by any means by the
employer or an official under his authority, with the aim of defaming
the honor and dignity of the employee, humiliating him, slandering
him, insulting his personality, discrediting him among the collective,
as well as other acts and actions that are contrary to one's spirituality,
moral norms, national pride, and faith are understood. If an employee
suffers moral harm during labour relations, the employer bears
financial responsibility. In his application, an employee who
alleges moral harm must specify the extent of the harm. The
financial amount of the moral damage inflicted on the
employee is determined by the court in accordance with the
degree of public danger of the moral damage inflicted on the
basis of his application, the personality of the employee and the
employer, the factual circumstances of the case and other
objective circumstances necessary for making a fair decision
(Article 290 of the Labour Code ).

As a noticeable shortcoming, we can point out that many
subjective rights of employees are expressed as subjective duties
in the Labour Code. For example, in Article 9 of the Labour
Code, which is called "Basic rights of the employee under the
employment contract”, all the rights of the employee have not
been determined. As a result, the company may decide to send
the employee on a business trip. In this instance, the employer is
required to cover the employee's travel expenditures in compliance
with the employee’s right to reimbursement. However, the employee's
right to reimbursement for travel expenditures is not established by
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Article 9 of the Labour Code.

It is evident that there is a significant overlap between the system
of subjective rights of employees outlined in the Revised European
Social Charter and the system created in Article 9 of the Labour Code.

Duties cannot exist without rights, and rights cannot exist
without duties. In this sense, Article 10 of the Labour Code reflects
the applicable system of employees' subjective duties.

We also noticed that the system of subjective duties outlined in
Article 10 of the Labour Code and the system of subjective rights of
the employee described in Article 9 of the Labour Code are
insufficient for one another. This list is essentially restricted to the
employee's responsibilities as stated in the employment contract.
Article 9 of the Labour Code outlines the subjective rights of
employees that extend beyond the duties that form the majority of
labour contracts. Because the composition of Article 9 includes the
subjective rights of employees as the responsible party of the state.
These provisions cover things like each employee's subjective right to
use social protection benefits and allowances, as well as the right to
state security for unemployment that is established by law.

The idea of legal interest is differentiated from subjective rights
and duties. Despite this, some legal scholars believe that
distinguishing between different legal interests is superfluous. V.V.
Fedin, who studied subjective rights and legal interests, noted that
there are also fundamental differences between subjective rights and
legal interests. First of all, legal interest and subjective right have
different foundations. The legal interest only emerges on the basis of
the legal norm if an individual acquires a subjective right in line with
the objective legal norm and as a result of the emergence of a
particular legal fact.The process of creation of subjective right
necessarily goes through the stage of legal facts. Subjective
rights and legal interests are different legal possibilities. Therefore,
the legal interest consists of only two legal possibilities, whereas the
subjective right consists of four: the first is the subject's ability to use
a particular social benefit (the main element), and the second is the
possibility of applying to the competent state bodies, local self-
government bodies, or public organisations for protection (an
additional element). The first element provides a certain social benefit
to the subject, and the second element "comes into action" only when
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the content of the legal interest is not realized or not fully realized.
Due to the additional element, the interest acquires a legal character
[10, p. 193].

The legal interest, in our view, is the individual's (employee’s)
legal authorisation to use a benefit that is not specifically specified by
labour laws, i.e., not established as a subjective right. Contrary to the
approach of some scholars who deny the direct connection between
the employee's legal interests and his subjective rights, we believe that
two components should be distinguished in the subjective right: first,
its form; second, the content. In this case, the content of
subjective law consists of the legal interests, which are defined
in the law as a specific type of social benefit
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IMPROVING LAND TAX COLLECTIiON
EFFECTIVENESS
IN RELATION TO AGRICULTURAL LANDS

Since the tax system is crucial to the growth of the
economy, reforms in this area have an impact on the overall
development of each country. Land tax is distinguished by its
unique position in the tax system and is not noticeable in
countries with the same level of development. Due to a number
of economic changes, land has frequently been viewed as an
object of legal relations and a market economy rather than as a
source of actual wealth and a means of production in and of
itself.

The study of world experience in the field of land taxation
allows us to identify key directions for increasing the efficiency
of local land taxation and ensuring the efficient use and
management of land resources. Land is an immovable property,
meaning that it cannot be moved in any way at the will of the
participants in the property relationship; it is sold and used
where it is. Every kind of commercial activity requires land,
which is a commodity with many uses [1].

Land is the object of property relations and is regarded as
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real estate. In addition to being a source of wealth for the owner,
land serves as the primary source of revenue generation and a
means of production. The land fund of the Republic of
Azerbaijan consists of agricultural lands, lands for transport,
communications, defense and other purposes, lands of specially
protected areas, forest fund lands, water fund lands and reserve
fund lands [2].

The Tax Code governs land taxes matters in the Republic
of Azerbaijan. The law states that land tax is due to all
individuals and businesses that own or use land plots on
Republic of Azerbaijani territory on a lease or other basis,
including those that lease or otherwise use governmental and
municipal land plots. Resident and non-resident natural persons,
as well as resident and non-resident enterprises, after receiving
the documents confirming their ownership and use rights of land
plots, natural persons and municipal enterprises must register
with the municipalities, and other enterprises with the tax
authority within 1 month.

Whether the land tax belongs to the state or municipal taxes
is regulated by the provisions defined in the Tax Code. Thus,
legal entities, as well as natural persons in the case provided for
in Article 206.1 of the TC, land tax is included in state taxes. In
the cases provided for in Articles 206.1-1 and 206.3 of the TC,
the land tax of natural persons is paid to local municipal bodies.

Pursuant to Article 206.1-1 of the Tax Code, according to
the certificate issued by the relevant executive authority, the rate
of land tax on agricultural land used for its intended purpose or
which cannot be used for its intended purpose due to irrigation,
reclamation and other agrotechnical reasons is determined 0.06
AZN for 1 conditional point. Agricultural land used for its
purpose or which cannot be used for its purpose is determined
based on the rules and criteria approved by the relevant
executive authority. The designation, location, and quality of
agricultural land for cadastral price regions and administrative
regions included in it are taken into consideration by the
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competent executive authority when determining conditional
points [3]. Therefore, "Conditional points determined by taking
into account the designation, geographical location, and quality
of agricultural land for cadastral price regions and administrative
regions included in them" were approved by the Cabinet of
Ministers of the Republic of Azerbaijan's decision No. 230,
which was issued on December 29, 2000 [4].

Currently, more than 1000 municipal bodies are operating
in the territory of the Republic of Azerbaijan [5]. According to
the Law of the Republic of Azerbaijan "On the Status of the
Municipalities”, a municipality is a form of local self-
government within the territorial limits established by law. The
municipality has its own property and local budget, and it
independently solves locally important issues assigned to its
powers by the Constitution of the Republic of Azerbaijan and
the same law. Municipalities are established and operate on the
basis of equality [6].

The Republic of Azerbaijan's Law "On the Basics of
Municipal Finances" states that the local budget is the financial
tool created and utilized to carry out the municipal powers
outlined in the Constitution and laws of the Republic of
Azerbaijan, as well as to realize the principles of self-
governance in line with the municipal status. Legislative and
executive authorities of the Republic of Azerbaijan are not
allowed to intervene in the budget activities of municipalities,
except for the cases stipulated by the laws of the Republic of
Azerbaijan. In the cases provided for in Articles 206.1-1 and
206.3 of the Tax Code, the land tax of natural persons is
significant part of the local budget revenues [7].

Nearly half of the 8,660 (thousand hectares) total land
resource of the Republic of Azerbaijan is agricultural land,
according to data from the State Statistics Committee of the
country. When we look at the available statistics, we see an
increase in the amount of agricultural land since 2000 [8]. It goes
without saying that the state's irrigation and melioration efforts
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play a significant part in this. The state's attention to agriculture
does not end there. Thus, the state provides broad support for the
growth of the agricultural industry. This includes exemption
from relevant taxes, acquisition of leasing on preferential terms,
provision of concessional loans at the expense of the state
budget, application of customs concessions to most production
equipment imported for the production and processing of
agricultural products, 50 percent of the insurance premium
calculated for the insurance of agricultural property and
specified insurance events payment by the state, as well as the
provision of subsidies for agriculture and animal husbandry [9].

We want to pay attention to agricultural subsidies among
the state's support for agriculture. Because the subsidy, which is
a financial resource provided free of charge to producers of
agricultural products at the expense of the state budget, has a
very important, and in some cases, decisive importance in
modern conditions. The mechanism of granting subsidies for
agricultural activity is reflected in the "Rule on subsidizing
agricultural production™ approved by Decree No. 759 of June 27,
2019 of the President of the Republic of Azerbaijan "On the
creation of a new subsidy mechanism in the agricultural sector"
[10].

Agrochemical analysis of the soils, the purchase and
construction of modern irrigation systems, poles for perennial
plantings, and the purchase of agricultural production tools used
by farmers to cultivate agricultural plants in accordance with the
intended purpose of those lands are all covered by the planting
subsidy for each hectare of cultivated area, as stipulated by the
aforementioned Regulation. It is equivalent to the base amount
multiplied by the seeding coefficient. The base amount is a fixed
financial resource used in the calculation of subsidies in the field
of crop production.

The planting ratio is determined by the Agrarian Subsidy
Council, taking into account the degree of production support
for regions and plants, single cultivated areas, as well as the
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volume of cultivated area (areas). A Council is established to
make decisions on the application of subsidies in the agricultural
sector. Including the chairman, the council consists of 9
members, - the Minister of Agriculture of the Republic of
Azerbaijan, the Ministry of Agriculture of the Republic of
Azerbaijan (2 people), the Ministry of Economy of the Republic
of Azerbaijan (1 person), the Ministry of Finance of the Republic
of Azerbaijan (1 person), the State Statistics Committee of the
Republic of Azerbaijan (1 person ), representatives of the
National Confederation of Entrepreneurs (Employers)
Organizations of the Republic of Azerbaijan (1 person), the State
Reserves Agency of the Republic of Azerbaijan (1 person) and
the local farmers' association (1 person). The Council is
managed by the Minister of Agriculture of the Republic of
Azerbaijan.

To be eligible for crop cultivation subsidies, farmers must
submit the following paperwork and data in the Subsidy
Information System within the timeframes specified by the
"Rule on subsidizing agricultural production™:

1) the electronic declaration (application) about the planned
and conducted planting areas and perennial plantings;

2) If it is not possible to obtain through the Electronic
Services Portal of the State Service of Real Estate Affairs under
the Ministry of Economy of the Republic of Azerbaijan and the
"Electronic Notary" information system of the Ministry of
Justice of the Republic of Azerbaijan, which is integrated with
the Electronic Agricultural Information System in accordance
with Article 30.5 of the Law of the Republic of Azerbaijan "On
Administrative Proceedings”, a document confirming the
characteristics of the land plot (target designation of the land,
assessment) and the right of use of the farmer (January 2025
extract from the state register of real estate on ownership, lease
or use rights on the land plot from 1);

3) documents on the results of the agrochemical analysis of
the lands intended for agriculture, as well as for other categories
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of lands, which are under cultivation and perennial crops;

4) information on the amount of agricultural production
tools used for planting subsidies and documents on their
purchase, as well as the number of the insurance contract in the
case of plants to be insured;

5) documents confirming the transfer of agricultural
products to suppliers for crop subsidy, the sale of seeds and
seedlings for seed subsidy;

6) documents regulating the activities of agricultural
cooperatives.

It appears that the document proving of the payment of the
land tax due to the municipality for agricultural lands was not
included in the list of documents and information that farmers
were required to provide in order to get the subsidy. “Paragraph
3 of Article 30 of the Law "On the Status of Municipalities”
states that upon written request, municipalities must submit a
certificate of debts of legal and natural persons pertaining to
local taxes and payments within one working day. Almost 50%
of the total land fund of our country is agricultural land. In this
regard, the land tax can play an important role in the formation
of the budget of municipalities, which are local government
bodies.

Taking into account the above, we consider it appropriate
to include the obligation to submit a certificate of absence of
land tax debts by farmers among the documents and information
that must be submitted to the Subsidy Information System for
receiving subsidies in the field of crop cultivation. In addition to
increasing land tax collections and decreasing tax evasion in the
relevant area, this approach will also be helpful in forming local
municipal budgets, which are crucial for the operation of local
municipal bodies and for carrying out construction and
improvement projects.

LITERATURE
1. Guliyev R.M. Yergulushu. Yergulushunun elmi esaslari, I
jild, Baki, “MBM?”, 2007, 224 s.
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Hayxoso-0ocnionuil incmumym npusamnoco npasa

i nionpuemnuymaea imeni akaoemixa . I'. Bypuaka
HAIIpH Ykpainu, m. Kuis

PO3BUTOK CYUYACHOI JOKTPUHHU HEJIMCHUX
ITPABOYMHIB

[Iparnennss Yxpainum iHTerpyBatucs B EBporeiicbke
CIIBTOBAapPUCTBO 3yYMOBIIIOE MOTPeOy MNEeperyisay BITUU3HAHUX
[UBUIBHO — IPABOBUX IHCTUTYTIB Ta iX BIAMOBIAHICTH Cy4aCHUM
TEH/ICHLISIM PO3BUTKY €BPOIEHCHKUX CTaHIApPTIB MPABOBOIO
pPETYJIIOBAaHHS  CYCIUIBHUX  BiJIHOCHH. [Ipu oHOBICHHI
BITYM3HIHOT'O 3aKOHOJJaBCTBA HEOOX11HO BPaXOBYBaTH HE JIUIIIE
MPAaBO3aCTOCOBHY TMPAKTUKy, a 1 HampamfoBaHHsI Cyd4acHOi
BITYM3HSAHO! HHUBUIICTUYHOI JOKTPUHU. [HCTUTYT MpaBOYMHIB
OMVH  HAWBaXJIMBIMIMX  IUBUIBHO-TIPABOBUX  IHCTHUTYTIB,
OCKIUJIbKU CaMe IIPaBOYMHHU € Ii1CTaBOI0 BUHUKHEHHS, 3MIHU YU
MIPUITMHCHHS ITUBUIHHUX TpaB Ta 000B’s13KiB. OTHUM 13 0230BUX
MPUHIUIIB [IUBUILHOTO MPaBa € MPUHIMI CBOOOAU TOTOBOPY,
SKWI OPTaHIYHO TOEIHYETHCS 3 MPHHIUIIOM CIIPaBEIIHMBOCTI,
JOOPOCOBICHOCTI Ta PO3YMHOCTI Ta 3abe3meuye OpraHigyHUil
OayaHC 1HTEpeCiB KOHTPAreHTIB Ta MPUBATHUX Ta MYOJIYHHUX
IHTEpECIB y LILJIOMY.

3aranbHi BUMOTH, JOJEPKAHHS SAKUX € HEOOXITHUM JIJIst
YMHHOCTI NpaBo4nHy, MicTuTh cT.203 LK Ykpainu, 30kpema,
BUMOTH HIOJI0 Cy0’€KTHOTO CKJIAAy MpPaBOYHMHY, HOro 3MICTY,
€IHOCTI BOJII 1 BOJICBMSBICHHS, MOPUAMYHOI 1 (PakTUYHOT
3MIMCHEHHOCTI Ta BIAMOBIAHOCTI 3aKOHY 1 MOPAJIBHUM 3acajaam
CYCIiTbCTBA.

3anexHO BiA XapakTepy MOPYIICHHS IIMX BHUMOT
NPaBOYMH B CYAOBOMY IOPSAAKY BHU3HAETbCA abo MOXe
BU3HABATUCS HEIIMCHUM.

B oxpemMux BHMajgKax SKIIO TPABOYMH BHU3HAETHCS
HE1MCHUM cepesi IPaBOBUX HACIIIKIB MepeadayeHa pecTUTyLis
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(moBepHeHHsT B TomepenHiil craH). B ocHOBY mnoBepHEHHs
BUKOHAHOTO 32 HEIINCHUM MPaBOYMHOM MOKJIAJIEHO 1/I€10 MPO
HEIOMYCTUMICTh OTPUMaHHs OJiar 6e3 mpaBoBoi MmifcTaBu [4, c.
361].

OcTtaHHIMH pOKaMH y BITYU3HSIHOMY IIMBUIEHOMY TIpaBi i
y CYyIOBIM TIpaKkTUIl 3’SBUJIOCS TOHATTS ¢hpayoamopHi
MPaBOYMHHU, TOOTO, MPABOYMHHU, IO BUMHSIOTHCA HA IIKOJY
KpeauTopaMm, TOOTO, 3a/Jisi YHUKHEHHS Yd YHEMOKJIMBJICHHS
crlati OopriB Ta / ab0 CTBOpPEHHs MepeBaru Ui 1HIINX
KpeauTopiB [ 5, c.163 ].

[Ile puMchKe MpUBaTHE MPABO PO3PISHSIIO il OOPIHCHUKA
Ha wrody kpeoumopa (in fraudem creditorum) i nmepeabadao
0c00MB1 3ac00M CyIOBOTO 3aXUCTY KpEIUTOpa MpHU PO3Tparti
OOp)KHUKOM cBOro MaiiHa. g 1iHCTUTYyLs, siIKa J03BOJIE
KPEAUTOPY 3aXHILATHCS BiJ aXpalChKUX A1 OOpPKHUKA, 3 TEBHUMH
Moau(dikaIlisiMi 3HAKWIUIA CBOE BIJIOOPAXKEHHS Yy 3aKOHOIABCTBI
HHU3KH KpalH pOMaHO—TepPMaHChKOI Ta aHIJI0—CaKCOHCHKOI MPaBOBOT
CUCTEMH, II[0 3yMOBJIOE HEOOXiMHICTh PO3TJSHYTH TIHTAaHHS IPO
JOLIJIBHICTh BIPOBA/DKCHHSA 11 Yy BITYM3HSHE 3aKOHOIABCTBO.
Hamararounch BU3HAYHUTHCS 13 MEKaMH BTPY4YaHHs Cydy B CBOOOIY
JOTOBOpPY, TPAKTUYHI MPAIiBHUKK HAMararoTbCsl  BU3HAYUTH
IOpUAMYHUA CKIax (payaaTOpHOro MpaBOYHMHY, L€, 30Kpema:
BiUy>)KEHHS MaliHa OOpPXXHHUKOM TIiCIsi TpEH SBJICHHS 10 HBOTO
[030BY NP0 CTATHEHHS, BIIYY)KEHHS MaliHa 3a O€3BIAIUIATHUM
MIPaBOYMHOM; BiJICYTHICTh Y OOP’KHUKA 1HIIIOTO MaifHa SIKUM BiH MOXe
BIJINOBIZIATH TIepel KpeauTopamu. @PpaydamopHum MOxe OyTH SIK
OJTHOCTOPOHHIH, TaK i TBOCTOPOHHIH YM 0araToCTOPOHHIN NMPaBOYNH
[1].

Taka mo3mmis crama migcraBor s peectpamii [Ipoekty
3akony Nel1220 Bin 29 kBiTHa 2024 p. PO3poOHHKH 3aKOHONPOCKTY
MIPOIIOHYIOTH JONOBHUTH cT. 1273 1 1274 11K Ykpaiau yactuHamu 6 i
7 HactynHoro 3micrty: «He nomyckaeTbcs BigMOBa Bif NMPUHAHATTS
CHAIIMHA y BHUMNAAKY HAsSBHOCTI OOpriB 3a 3000B’S3aHHAMH
CMAJKOMAABISI TIepe]] KPEAUTOpPaMH JO iX 3aJI0BOJICHHS B MEXax
BapTOCTI MaiiHa, OIEPXKAHOTO Y CHA/IIUHY, B TOPSIKY, BU3SHAUCHOMY
M Komexkcom» [3 .

BizamoBa Bi CHAANMHU SIK 1 NPUAHATTS CHOAMIIAHA — 1€
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OJTHOCTOPOHHI TIPAaBOYMHH, SKI TIOBHHHI BIAMOBIAATH YMOBaM
TiHCHOCTI OyAb-KOTO MPaBOYHHY.

Y u. 1 cr. 1268 LK VYkpainu iMnepaTHBHO 3a3HA4YCHO:
«Crnagkoemenp 3a 3alOBITOM YW 33 3aKOHOM Ma€ IMPaBO MPUHHITH
cmaammHay abo He npuiHATHY. IlonokeHHS mNpoeKTy 3aKoHy
Mo30aBIAIOTh CHAAKOEMIA MpaBa BHOOPY 1 OOMEXYIOTh HOTro
MPaBO3AaTHICTh, OCKIIBKM BiH HE MOXKE peaji3yBaTH CBO€ MpPaBo,
BCcTaHOBNIeHE Vy 3akoHi. [limcTaB 3a00pOHATH 3aKOHOM IPaBO
CITAAKOEMIIS BIAMOBMTHUCS BIiJ CIAAIIMHHA, TOOTO, BU3HABATH TaKHil
OJHOCTOPOHHIN PAaBOYMH HEJiHICHUM, HEMAE.

l'onoBHOIO 03HAKOIO (paymaTOPHOTO MPABOYMHY € 3TOBMHUCHI
nii OOp)KHUKA, CIPSMOBaHI Ha 3alOJiSHHSA IIKOAW MaiHOBHM
iHTepecam kpenutopa. Ocoba, sika BiIMOBIISETHCS BiJI CIAAIIUHA HE €
3000B’s13aHOI0 0CO00I0 1 He TiepedyBae i3 KPeaUTOpOM y OYyAb-SIKUX
mpaBoBimHOcHHAX. [Ipw BiAMOBI BiJ CHAAIIMHA Taka O3HAKa SIK
3A80AHHA WKOOU Kpedumopy BIiICyTHA [ 2, ¢. 86 |.

[Ipu BiAMOBI BCiX CHAIKOEMIIB BiJl CHAIIIMHU BIACHUKOM
MaifHa CTa€ TepUTopiadbHa TpoMaja, sika 3000B's13aHa 3aI0BOJLHUTH
3asiBIIEHI BUMOTH KPEIUTOPIB CIIAAKOABIIS, TOOTO, 3SMIHIOETHCS JIUTIIE
3000B’s13aHa  0co0a.

3a BiZICyTHOCTI HAcCTaHHSA 30WUTKIB y KPEIUTOPIiB BiaCyTHi 1
M1JCTaBH PO3IJISAATH BIAMOBY BiJl CHAAIIMHU K (hpayJaTOpHUI
MPaBOYMH 1 BU3HABATH HOTO HEAIMCHUM.
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Abpamuyk /Imumpo Bimaniiioguu,

doxkmop ¢hinocoii 6 eanysi npasa,

doyenm Kageopu 3a2a1bHOPUOULHUX OUCYUNTIIH,
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IMPUMIPHUI JTOT'OBIP B IIUBIJILHOMY ITPABI
YKPAIHHA

@yHKIIi1 1 HIHHICT IOTOBOPY K OCHOBHOTO PETYIsATOpa
[UBUTHHO-TIPABOBUX  BIJHOCHMH  PO3KPHUBAIOTHCA  Yepe3
3akpituieHuil y m. 3 4. 1 cr. 3 LluBinbHOrO Kojmekcy YKpaiHu
(mam — K VYkpainu) mpunnunm cBoOomu goroBopy. Llei
¢dbyHAaMEHTaIbHUN TNPUHLUI LMBUIBHOTO IpaBa 3a0e3nevye
y4acHUKaM MPUBATHONPABOBUX BIJHOCHMH MOKJIMBICTH BIJIBHO,

Ha BJIACHUH pO3CY/] yKJIQAaTH 0TOBIp, 00MpPAaTH KOHTPATreHTIB Ta
90


https://itd.rada.gov.ua/billInfo/Bills/Card/44104

BHU3Ha4YaTH YMOBH JI0TOBOpY 3 ypaxyBaHHsAM BuMor LK Vkpainu,
IHIIIMX aKTiB ILMBUILHOIO 3aKOHOAABCTBA, 3BUYAiB 1JIOBOTO
000pOTYy, = BUMOT  JIOOPOCOBICHOCTi, = pPO3yMHOCTI  Ta
crpaBeUIUBOCTI. BogHOYac y YnHHOMY 3aKOHO/IaBCTBI YKpaiHu
3aKpiluIeHl HOpPMH, sKi 0OMexyroTh Horo nito. Lle, 30kpema,
HOpPMH, TMPUCBAYECHI MPABOBOMY pPEryllOBaHHIO BIAHOCHUH 13
YKJIaJICHHS [IUBITHHO-TIPABOBUX JTOTOBOPIB HA OCHOBI TUTIOBHX 1
MPUMIPHUX, OCHOBHE NMPU3HAUEHHS SIKUX 3BOJUTHCS J0 TOTO, 1110
BOHM BHU3HAYalOTh HEOOXimHYy abo OaxxaHy 3 TOYKH 30py
JepKaBU MOJEJIb JOTOBIPHOTO 3000B’S3aHHS, a TaKOXK
CIPOIIYIOTH MPOLEC Y3rOKEHHS IOTOBIpHUX YMOB. | B TOH 4ac,
SK MOJeNb THUIIOBOTO JIOTOBOPY 3HAXOAUTh CBOE TPAaBOBE
3akpimieHHs Ha piBHI K Vkpaiam (ct. 630, ct. 637, ct. 787,
ct. 1111 Ta 1iH.), BIJHOCHMHM WIOAO YKIAJCHHS MPUMIPHHUX
JIOTOBOPIB 3QJIMIIAIOTHCS 11032 MEKaMH UBLIHHO-TIPABOBOTO
perymoBanHs [1, C. 4].

VYkazaHe gae 3MOTy CTBEpKYBATH, 0 0€3 HaJIC)KHOTO
MPaBOBOTO  aHANi3y  YHUCIEHHUX JUCKYCIHHMX  IHUTaHb
3aCTOCYBaHHS KOHCTPYKIII MPHUMIPHOTO JOTOBOPY, NOJAIBIIHNA
MOCTIIOBHUM PO3BUTOK LMBUTICTUYHOI HAayKH Ta OHOBJIEHHS
[IUBUTHLHOTO 3aKOHOJABCTBAa Oy/ie HEMOBHMM. BiamoBigHO B
Cy4acHIi  MpHUBATHONPABOBIH  JOKTPUHI  MOTPeOYIOTh
(hopMyBaHHS HOB1 TEOPETHUYHI TMOJOXKEHHS MIOJI0 KOHIIETIIiT
MPUMIPHOTO IOTOBOPY Ta BUPOOJIEHHS Ha 111l OCHOBI HAYKOBHX
BHCHOBKIB, CIIPSIMOBAaHUX Ha PO3BUTOK JTOKTPUHH IMBLIEHOTO
NpaBa, yJOCKOHAJIEHHS IMBUIBHOTO  3aKOHOJABCTBA  Ta
y3arajibHeHHs CyI0BOT MpakTuku [1, C. 5].

Sk BIIOMO, KOHCTPYKIlisl HPUMIPHOTO JIOTOBOPY
3HAaXOAWTh CBOE€ HOPMATHUBHE 3aKpIIUICHHS y YHHHOMY
3aKOHOJABCTBI YKpaiHM, NpOTE€ TOJOXKEHb, NPUCBIUEHUX
IOpUANYHIA  AeTamizauii  HOro mnpupoad, € 00 €KTUBHO
HE/IOCTAaTHBOIO Uil YCBIJOMJICHHS 1 CIIPUMHATTS NPUMIpHOTO
JIOTOBOPY K a0COJTIOTHO YHIKAJILHOTO IHCTPYMEHTY TIPABOBOTO
BITOPSKYBAHHS [IUBUIBHUX MPAaBOBIIHOCHH.

Bapro 3a3HaunTH, B  YKpPAiHCHKUX  TIYMadyHUX
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CIIOBHUKAX CJIOBO «IIPUMipHHUI» BiacyTHE [1, C. 9].

Jleranbae BU3HA4YeHHS JediHIIIT MPUMIPHOTO JOTOBOPY
B ME)KaX BITYM3HIHOTO 3aKOHOJIABCTBA MICTUThCA B 4. 4 cT. 179
I'K Vkpainu, 3TiIHO 3 KOO NMPUMIPHUH JIOTOBIpP € JOTOBOPOM,
«PEKOMEHJOBAaHMUM  OpPraHOM  YOpPaBIiHHSA  CyO’eKkTam
rOCHOJIAPIOBAaHHS JUIsl BUKOPUCTaHHS IPU YKIAJAEHHI HUMHU
JIOTOBOPIB, KOJIM CTOPOHU MAIOTh MPABO 33 B3aEMHOIO 3T0JI0I0
3MIHIOBaTH  OKpeMi  yMOBH, IiepeadadeHi NpUMIPpHUM
JIOrOBOpoM, abo0 JOMOBHIOBaTH Horo 3mict» [2]. Sk 3 1poro
npuBoay Harosomye A.b. I'puHsk, 32 CBO€0 HOPMAaTHBHO-
MIPABOBOIO PUPOIOIO MPUMIPHi JOTOBOPU MICTATH MPUMIPHHUNA
HepeliK IMEeBHUX YMOB, SKI MaloOTh MICTUTHCS B OKPEMHX
JIOTOBOpaxX IMBIIBHO-TIPABOBOTO XapakTepy, IO BiAMOBIIHO
NOTPiOHO BIATBOPIOBATH B OKPEMHUX JJOIOBOPAX, 32 YMOBH, 11O
OCHOBHHMM JIOTOBOPOM CTOPOHHM IOTOJIMJIA Ti OOCTaBHMHH, SIKi
Ha/Jal0Th iM  MOJXJIMBICTh YTOYHUTH YMOBHU B3a€MHHX
3000B’s3aHh y TpOIECi BUKOHAHHS 3a3HAYCHUX POOIT.
[TpumipHi yMOBU MOXKYTh OyTH BUKIIaAeH] y (OpMI IPUMIPHOTO
JIOrOBOPY 200 1HIIOTO JOKYMEHTA, 1110 MICTUTh 1i yMOBH [3].

I3 BKa3aHOTroO MPOCHIAKOBYEThCA cHenMdiuHa puca
MPUMIPHUX JIOTOBOPIB, SIKA IOJIATAE Y TOMY, 1110, HE3BAKAIOUH
Ha pEeKOMEHJAUIWHUI  XapakTep IX 3MICTY, LUIIXOM
po3po0sieHHsT 1  3aTBEp/DKEHHS  OpraHaMM  yIpaBJIiHHS
IOPUMIPHOTO JIOTOBOPY y Ti 4M 1HWIHN cdepl cycniibHUX
B1JIHOCHH B110yBaeThCsl Oe3mocepe/iHii BILTUB 13 O0KY Cy0’€KTIB
BJIQJIHUX TIOBHOB&)K€Hb HA TIPOLIEC BOJIEBUSIBICHHS CTOPIH
JIOTOBOPY Mpu (opMyBaHHI HOTO yMOB, 1110, Y CBOIO Hepry,
JI03BOJISIE CTBEPKYBaTH MpPO TEeBHE OOMEXKEHHS OJHOro 3
OCHOBOIIOJIOXKHHUX TMPHHIIUIIB IUBUIBHOTO MpaBa — MPHHIINAITY
cBOOOM JIOTOBOPY. 3a crenudiko MopsaiaKy (HopMyBaHHS
JIOTOBIPHUX YMOB MPUMIPHI JOTOBOPH MAaIOTh €Kl CHUIbHI
pHUCH 3 TUTIOBUMH JOTOBOPAaMH Ta JIOTOBOpPaMU IMpPUETHAHHS, 3
OIJIsSIIy Ha LI0 HOPMAaTHBHE 3aKPIIJICHHS LUX JOTOBIPHUX
KOHCTPYKILIN 31MCHIOETbCS 3aKOHOJABIIEM Yy MeXaX OJHi€l
npaBoBoi Hopmu ['K Ykpaiuu (4. 4 ct. 179).
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3Bakaroud Ha HASBHICTh 3apEECTPOBAHOTO MPOEKTY
3aKOoHY MPO OCOOJIMBOCTI PEryirOBaHHS MiANPUEMHHUIIBKOL

TiSUTBHOCTI OKPEMHX BHIIB FOPUIMYHUX 0CI0 Ta iX 00’ €IHAHB Y

nepexigauii epiox Ne 6013 Big 09.09.2021 p. [4], ocHOBHOO

imeero  sikoro € TmoBHe ckacyBanHs [K VYkpainu Ta

3aMpoBa/KEHHSI TEPEXiHOr0 CEeMHUPIYHOro Mepiofy i

amanranii Oi3HECY JO HOBUX YMOB, 3alpPOIOHOBAHO:

1) BKJIFOUUTH IHCTHTYT HPUMIPHOTO JOrOBOPY, O€3IijacTaBHO

3aJIMILIEHHUN 11032 MEeKaMH [UBLUIBHO-TIPABOBOTO PETYJIIOBAHHS,

no nosioxkeHb K YkpaiHu, po3MiCTUBIIM TPHUCBSYCHI HOMY

HOPMH TIOpSAJ i3 HOPMAaMH LIOJO0 THIIOBUX YMOB JIOTOBOpY,

30kpema, y cT. 630-1 K VYkpainu; 2) BUKIACTU MOJIOKEHHS

ct. 630-1 LIK Ykpainu B HACTYIHIN pepaKiii:

«Cmamms 630-1. Ilpumipnuii 0o2o8sip

1. Cmoponu maromes npaso ykiacmu 00208ip HA OCHOBI
npumipnozo  0020680py,  pekomeHoosanozo  Kabinemom

Minicmpis Ykpainu, inwum opeanom oepowcasHoi enraou abo

OpP2AHOM MiCYe8020 CAMO8PAOYE8AHHA O/ BUKOPUCMAHHA NpU

VKAAOEeHHT HUMU 002080pI8, 8 AKOMY MOMCYMb 3d 63AEMHOI0

3200010 3MIHIOBAMU YMOBU, WOOO AKUX 8I0CYMHI 3a00POHU HA iX

3MIHY, OONOBHIOBAMU U020 HOBUMU YMO8aAMU  ma/abo

guKItOYamu 3 tio2o smicmy icuyiouiy [1, c. 176].
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MiIPUEMHUIBKOT ISTTBHOCTI OKPEMUX BUMIIB IOPUAMYHUX
oci6 Ta ix 00’emHaHb y mepeximHuii mepiog Ne 6013 Bix
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https://zakon.rada.gov.ua/laws/show/435-15#Text (mata
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TFananmuy Mukona Kocmanmunosuu

Tonoenuii nayxoeuti cniepoOimuux 8i00iny
npusamuoz2o npasa ma npoyecy HI

NpuBamMHO20 Npasa i NiONPUEMHUYMBA

imeni akaoemika @. I'. bypuaxa HAIIpH Yxpainu,
00KMOp OPUOUUHUX HAYK, npogecop,
unen-kopecnonoenm HAIIpH Ykpainu

JNOTOBOPU HAVIMY TA OPEHJIM HEPYXOMOI'O
MAHMHA B YMOBAX €BPOIHTET PAIIII

B cyuyacHux ymMoOBax Ta MiCJIIBOEHHOTO BiJIHOBJICHHS
VYkpainu noTpedytoTh yCYHEHHS HEY3TO/UKEHOCTI Y YHHHUX Ta
HOBHMX 3aKOHOJIABUMX aKTIB IIMBUIBHOI'O 3aKOHOJABCTBAa Ha
cTajii BUHUKHEHHS, O(GOPMIICHHS TPUIHHEHHS OPEHIHUX
BiHOCHH . [HCTUTYT HaiiMy (OpeHAM) OAWH 13 BAKIUBUX
IHCTUTYTIB Yy CHCTeMI UUBLIbHO-IIPABOBUX JIOTOBOPIB, LIO
OTIOCEPE/IKOBYIOTh BIJIHOCMHU KOPHUCTYBAaHHS MAalHOM, IO
MIOXO/NUTh 3 PUMCBHKOIO TpaBa, Je JIOTrOBIp HaliMy BKIIOYaB B
ce0e TpH CaMOCTIHHUX BUJM JOTOBOpPY: HailM pedel, HalM
nmociyr 1 Haitm pobotu [1, ¢.11].

Ha ocHOBI cucTeMH LHBIIBHO-TIPAaBOBHX JIOTOBOPIB
JI03BOJIIE BUOKPEMHTH JOTOBIpHI MIATUIHK (JOTrOBIp Halmy
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OyniBni abo 1HIIOT KamiTaldbHOI CIOPYOH, IOTOBIp Halmy
(opeHau) JKHMTIA JOTOBIp HalMy JKHTJIAa Ta JIOTOBIP OpPEHIN
KHUTIIA 3 BUKYIIOM, JIOTOBip TO3UYKH).

Hopmu mmBiieHUX KonekciB @panmii Ta HiMeuuwnnw,
PO3pi3HsiE TOTOBIP HaMY i TOTOBip opeHu MaitHa. Tak, 3rijTHO
3 § 535 HuBineHOTO yKiaaeHHs HimedunHu HOTOBIp HaliMy
(mietvertrag) — 1me goroBip, 3a SKMM HaiMOJaBellb
3000B’A3y€ThCS Ha/laTU HailMauy B KOPUCTYBAHHS P14 HA CTPOK
Halimy. 3a moroBopoMm opeHnu (pachtvertrag) opeHomaBenb
3000B’A3y€ThCS HAJAaTH OpEHAApPI0 HAa dYac OpeHAN B
KOPHUCTYBaHHSI OPEHJIOBAaHE MAHO Ta BUKOPUCTAHHS JIOXOJIIB,
AK€ TPUHOCUTH II€¢ MaWHO, KOIM Take BHUKOPUCTAHHS
PO3TISINAETBCS K OTPUMAHHS JIOXOMY BiJl TAKOTO MaiHa, SK
MPaBWIIO, 1€ CTOCYETHCS OPEHIU CLIBCHKOTOCIOIAPCHKOTO
MaiiHa, a Takox 3emii. [TogiOHO PO3MEKOBYIOTHCS JOTOBOPH
MaiiHOBoro Haimy Takox y Dpanmii. Tak, y cr. 1711
[uBinmeHOTO KONEKCYy DpaHIii BUIUIGHO OTOBIp HaWMy
OYIMHKY Ta JIOTOBIP CUTLCHKOTOCMOIAPCHKOT OpeHIU. Y AESKUX
€BPOTEUCHKUX KpaiHaX y pa3l BUHUKHEHHS BiJHOCHH IIOJI0
HaJaHHS B KOPUCTYBaHHS KHUTIA YKIAJAEThCs JOTOBIp HaMy
xKutna [2].

VY HimeuuunHi JoroBip HaiiMy Ta JOTOBIp OpEHAU €
OKpeMHUMH JoroBopamu. [Ipm 1mpoMy JOTOBIp OpeHan
pO3IISIAaETbes  SIK  PI3HOBMJ — JoroBopy  Haiimy. Take
PO3MEXYBaHHS JIOTOBOPIB Ta JIETallbHE PETYIIOBAaHHS HaWMy
(0co0IMBO HEPYXOMOTO MaifHa) MOXKHA MOSICHUTU THUM, L0 Y
Himeuunni 3HayHa KUIBKICTH HACEJEHHS TPOXKUBAE B
OpeH0BaHOMY KHUTI [3].

VY @paniii icHye 1Ba BUIU T0TOBOPY HaiMy (OpeHan):
Hailm pedell Ta Haiim poOiT. LluBiIBHUIT KOIEKC HE MICTHTH
OKPEMOT0 MOHATTS JOTOBOPY HAWUMY HEPYXOMOI'O MaliHa, OJJTHAK
¢dakTuuHO Bci ctatTi po3ainy «lIpo morosip Haitmy» (ct. 1713-
1778) [4] npucBsdeHi NPaBOBOMY pEryJIOBaHHIO HalMy
HepyxoMoro MaiiHa. Y  L[uBiTbHOMY KOJEKCI  TaKOX
3a3HAYAETHCS, IO JKUTIO 1 CLIBCHKOTOCTIONAPChKE MaWHO
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MO>KHa HalilMaTH B MUCHMOBIH 200 ycHil dopmi (KpiM OKpeMux
BHIAJIKIB HAUMY ClIbCHKOTOCTIOIAPCHKHUX 3EMEJIb).

Husineuuii kogexc Himewunnu (BGB) Bcranosimioe
PO3MEXKyBaHHSI MIXK JOTOBOPOM HaiiMy Ta IOTOBOPOM OpPEH[IH.
JIoroBip OpeH/IN PO3TISAAETHCS K PI3HOBHUJ JIOTOBOPY HalMy
Ta  BUKOPHUCTOBYETHCS  NEPEBAKHO  JUIsI  OpPEHOU B
MiANPUEMHUIBKUX HUIAX - OPEHAM 3EeMENIbHUX AUISHOK abo
opeHau mianpueMctsa. Jloropip HalitMy — Ii€ IOTOBIp, 32 SKUM
HaiiMogaBelb 3000B’SI3y€ThCSl HAgaTH HaiimMayy pia y
TUMYacoBe KOPUCTYBaHHSI. Haitmau 3000B’s13aHUI
BUIUIAYyBaTH HaWMOJaBII0 00yMoBieHYy ruiaty. [Ipeamerom
JOTOBOPY HaiiMy € pyxome abo Hepyxome MaitHo. Haiim
peryioerbes nojiokeHHs MU [{uBinbHOTO KOmekcy (§§ 535-
580a): 3aranpHi npaBwuia Haiimy (§ 535-548 BGB) Haiim xwuTia
(§ 549-577a BGB) naiim inmmx 06’exriB (§ 578-580a BGB) ¥V
JIOTOBOP1 PO HAiM JKHUTJIa BKa3yeThCs: iH(OpMALlis Mpo 00'€KT
HaliMy (ampeca, KUIBKICTh KIMHAT, CTaH JKHUTIA, MOKA3HUKH
JIYUIBHUKIB), PO3MIP OIUIATH, CTPOKH HIOMICIYHOTO BHECCHHS
IUTaTH, BEJTMYMHA 3aCTaBU, 000B’SI3KM HaliMaya Ta HAWMOJIABIIA,
YMOBH PO3ipBaHHs JI0TOBOPY, YMOBH IPOJIOBKEHHS JIOrOBOPY
TOIIIO.

Haiim  perymoetbcst  mosoxeHHsMu — LluBinbHOTO
konekcy @panii (Code civil): 3aranpni monoxenns (ct. 1708-
1712) nonosxeHHs rnpo Haiim peueit (c1.1713-1751) nonoxxeHHs
PO 0cOOJMBI IPpaBUJIa HAWUMY KUTJIAa Ta HEPYXOMOcTi (cT.1752-
1762) nonoxeHHs Npo HaliM CLIbCHKOIOCHOJAPChKUX 3€Mellb
(ct.1763-1778) monoXeHHS TMPO HaWM POOIT Ta TOCIYT
(ct.1779-1799) [5]. V (paHiy3pKOMYy LUBIITBHOMY TpaBi
ICHYIOTb JIBa BUJIM JIOTOBOPY HaliMy: HaliM pedeil Ta HaitM poOiT
(ct. 1708 HuBinpHOTO KOAekcy Dpawnirii). Haiim peueit 1e
JIOTOBIp, 3a SIKUM OJIHA 31 CTOpIH 3000B’S3y€TbCS HAAATH Yy
KOPUCTYBaHHS IHIIM CTOpOHI pedi Ha BU3HAYEHUH dHac 1 3a
BU3HAYCHY IUIATy, SIKYy OCTaHHsS 3000B’s3YE€ThCS 1M OIUIATHUTH
(ct. 1709). LluBinbHHUI KOJIEKC HE MICTUTh OKPEMOTO TOHSATTS
JIOTOBOPY HaMy HEPYXOMOro MaiHa, ofHak (aKTHYHO BCi
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crarti Posminy «[Ipo nmoroBip Haiimy» (ct. 1713-1778)
MIPUCBSYEHI IMPABOBOMY PETYJIOBAaHHIO HAlMy HEPYyXOMOIO
MaitHa. JKuTIio i ciibChbKOrocnojapchbke MaifHO MOKHA HaltMaTH
B MUCHMOBIM a00 ycHIN (opmi, KpiM BHUIIAIKIB 3aCTOCYBAaHHS
0COOJIMBUX TPABHII MTPO HAWM CITBCHKOTOCTIOIAPCHKUX 3EMEITb.
JUia  mianvcaHHd —JOTOBOpY HalilMad MOBUHEH HaJaTH
JTOKYMEHTH, Ki: 1) mocBiI4y0Th 0co0y (TmacmopT, BOAIWCHKI
nmpaBa TOIIO); 2) MIATBEPKYIOTH NpodeciiiHy MisUTbHICTH
(KOHTpPAKT, CTYIEHTCbKa KapTKa TOIIO0); 3) MiATBEPIKYIOTh
(hiHaHCOB1 MOXKJIMBOCTI CIUTAYyBATH KOIIITH 33 HalM (T10JIJaTKOBa
JeKJIapalis, JOBiIKa MPO OTPUMAHHS CTHICHIII TOIIO); 4)
iHpopmartis  mpo  momepenaHi  opeHau.  HaiimomaBenb
3000B'sI3aHUIl  «3a CaMOI0 TPUPOAOI0 JIOTOBOPY» HAaJaTH
HaliMady y KOPHUCTYBaHHS BUHAHATE MailHO; MiATPUMYBATH
MaifHO B HaJEKHOMY CTaHi; HaJaTH HaiMady MOXKJIHMBICTbH
KOPHUCTYBaHHS MailHOM MpOTATOM TEpPMiHY, BHU3HAYEHOTO
noroBopoM Haimy (ct. 1714, 1719). JIBomMa OCHOBHUMH
3000B's13aHHSIMU HaliMaya €: 1) KOpucTyBaTUCA MaifHOM 3T1JIHO
3 MPU3HAYEHHSIM, sIKe OyJ10 BKa3aHO y IOTOBOPI; 2) 3AiHCHIOBATH
oIjIaTy B TEPMiHH, 3a3Hau€Hi B oroBopi Haitmy (ct. 1728). [is
JIOTOBOPY MPHUTIUHSIETHCS 13 3aKIHUCHHSIM TEPMIHY, Ha SIKHI HOTO
OyJl0 yKJIQJIeHO, SIKIIO BiH OyB yKJIaJeHUuH y NUCbMOBIH (opMi
(ct. 1737). ko micns 3aKiHUEHHS TEPMIHY, 3a3HAYEHOTO B
MUCHbMOBOMY JIOTOBOpi, HailMayd MpPOJOBXKYE KOPUCTYBATUCS
MaiiHOM, TO BHWHUKA€ HOBUW JIOTOBIp, HACIIJKH SKOTO
BH3HAYaIOThCS CTATTEIO, 10 CTOCYETHCS HaliMy 6€3 MMCbMOBOTO
opopmiienns (ct. 1738). SAkiio HaitMad BUKOPUCTOBYE MAHO 3
METOI0, fKa He OyJla BKa3aHO Yy JIOTOBOPI 1 yepe3 sIKy MOXJIUBI
30UTKM JJI1 HaWMOJaBIs, TO OCTaHHIA MOJK€ BHMaraTu
JOCTPOKOBOTO po3ipBaHHs aoroBopy (ct. 1729). [onoxenns
PO HalM CITLCHKOTOCTIOIAPCHKHUX 3eMelb: BiamoBigHO 10 CT.
1774, noroBip HaliMy CIIbCHKOTOCIOJAPCHKUX — 3E€MEb,
yKiIaaeHuid 0e3 TUChbMOBOrO O(OPMIIEHHS, BBAXKAETHCS
YKJIQZICHUM Ha Yac, SIKUM HeoOXIJHMM JUIs TOro, abu Halimau
310paB BCl IIOAM 13 3€MeNlb, 3JaHUX Yy HaiMm. ko
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OpPEHI0AABELb MIPOAAE 3JaHE B OPEHY MalHO, HOBUM BIIACHUK
IOr0 MaiiHa He MOXe M030aBUTH KOPHCTYBaHHS MallHOM
bepmepa-opeHnaps, SIKU Mae JOKYMEHTAJIBHO MiATBEPIKECHE
[IpaBoO Ha OpeHAY Ha neBHUM TepMiH. [IpoTe HOBUIA BIacCHUK Ma€e
po3ipBaTH JOTOBIp, SKIIO OPEHIAP KOPUCTYETHCS MAWHOM 3
METOI0, sIKa He IepeadadeHa B jmoroBopi opeHau (cr. 1743)
norosopy [6].

BucHoBku. CyTTeBOi BIAMIHHOCTI MK JIOTOBOPOM
OpEH/IM Ta JOTOBOPOM HaiiMy B 3aKOHOJIAaBCTBI HE 3aKPIIJICHO.
OpeHa TpaaUIiiHO BXKUBAETHCS Y TOCIIOAAPCHKUX BIAHOCHHAX
IIPH OpEH/Ii 00’ €KTiB HEPYXOMOCTI, IEPKABHOT0, KOMYHAILHOTO
MaiiHa, 3emii Tomo. B IIK Ykpainu BuaiisieTbcs 10roBip Haitmy
OyniBii a0 1HIIOT KamiTaIbHOI CIIOPYIH, IOTOBIp HAlMY JKUTIIA
JIOTOBIp HalMy UTJIa (JOTOBIP OPEHAU >KUTJIA 3 BHKYIIOM),
noropip mo3wuku. Haiim  kwrtia nepeadavae  OlabIIe
KOPHUCTYBAHHS KHUTIOM 3 HEKOMEPLIHHOI METOI0, 1 10 O3HAKY
CIIiJ] 3aKOHO/IaBYO 3aKPIIHTH.
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Kamincoxa Hamana Cepeiiena,
Odoyenm Kageopu
3A2AbHOIOPUOULHUX OUCYUNILIH,
YUBIIbHO20 NPABa Mma nPagoeo2o
3a6e3neyeHHs mypusmy
Kuiscoroco ynisepcumemy
mypusmy, eKOHOMIKU I npasa,

m. Kuis, Ykpaina

IITYYHUH IHTEJEKT B OCBITHBOMY ITPOIIECI

VY CBITI Cy4acHHUX TEXHOJIOTIM IITYYHUN IHTEJIEKT CTa€
KJIIOYOBUM €JIEMEHTOM Y 0aratbox cepax, BKIOYa0Ul OCBITY.

TepMiH «IITYYHHM 1IHTEIEKT» € J0BOJ KOMIUIEKCHUM Ta
MO’Ke MaTH J10BOJI pi3Hi iHTepnpetauii. Cama ranyss € ayxe
MOJIO/IOK0, TEPMIHOJIOTIS Ta MPUHIMNM Oynu cpopmMoBaHI Ha
HaykoBiii koH(pepeHuii y IIpuHCTOHCBKOMY YHIBEpCUTETI Yy
1956 pomi. Xoua JOCTIHKEHHS B 111 007acTl MOYaIUCs IIe B
1940-x pokax, BIACYTHE €IMHE Ta OJHO3HAUYHE BU3HAUYEHHS
«UITYYHOTO IHTEJNEKTY» Cepel BITUM3HSIHUX Ta 3apyOLKHHX
HAyKOBI[IB Ha CHOTOJHINIHIN JeHb. Pi3HOMAaHITHI MiIXOAH 1O
IHTEeprpeTanii LpOro TEPMIHY 3ajiekaTb BIJI METH Horo
BU3HAYCHHS Ta MOJIAJIBIIOT0 BUKOpUCTaHHS [1, C. 48].

Bigmosigno g0 Konmenmii po3BUTKYy IITYYHOTO
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iHTeNneKTy B YKpaiHi, cxBaneHii Posmopsmxenusm KaOinety
MinictpiB Ykpaiam Binm 2 rpymHs 2020 poky Ne 1556-p,
IITYYHUH  IHTENEKT — 1€ OpraHi3oBaHa CYKYIHICTb
iH(OopMaIIHHUX TEXHOJIOTIH, 13 3aCTOCYBAHHIM SIKOi MOYJIMBO
BUKOHYBaTH  CKJIaJHI ~ KOMIUICKCHI  3aBIaHHS  IUIIXOM
BUKOPUCTAHHS CUCTEMH HAYKOBHUX METOMIB JOCHIIKEHb 1
ITOpUTMIB 00poOKH 1HOpMaIlii, OTpUMaHOi a00 CaMOCTIIHO
CTBOpEHOi miJ dYac poOOTH, a TaKOXK CTBOPIOBATH Ta
BUKOPHUCTOBYBAaTH BIJIACHI 0a3W 3HAHb, MOJAETI NPUHHSATTA
pillieHb, aNTOPUTMH POOOTH 3 iH(OpMaIli€0 Ta BU3HAYATH
CIIOCOOM JAOCSTHEHHS MOCTABJICHUX 3aBJIaHb; Tally3b IITYYHOTO
IHTEJIEKTY — HampsM JisIbHOCTI y cdepl 1HpopMaIiiHuX
TEXHOJIOTIH, KUK 3a0e3medye CTBOPEHHS, YIPOBAKEHHS Ta
BHKOPHCTAHHS TEXHOJIOTIH IMTYYHOTO 1HTENEKTY [2, . 92].
Mo>Ha BHOKPEMHTH J[Ba THITH IITYIHOTO 1HTEJIEKTY, I1e:
IITYYHUH 1HTENEKT, KU 0a3yeThcsl HA MpaBWiIaxX, 1 MITYYHHUHA
IHTEJIeKT, KM 0a3yeThcs HAa MAIIMHHOMY HaB4aHHI. [Tyanmii
IHTEJIEKT Ha OCHOBI MPaBUJI BUKOPUCTOBYE MpaBUiia MIPUUHATTS
pillicHb, 00 CTBOPUTH a00 3aIPOIIOHYBATH PEKOMEH/IAIII0 Y1
BUPIIICHHS TOCTaBJICHOTO 3anuTy. [ [pukiagoM 1boro € cuctema
IHTENIEKTYaIbHOTO PEMETHTOPA, KA MOXKE HAaJaTH TPAMaTHKY 1
KOHKPETHUI 3BOPOTHIA 3B'A30K Ui y4YHIB Ta CTYJCHTIB.
HITyyHuil 1HTENEKT, 3aCHOBaHUI Ha MAIIMHHOMY HaBYaHHI, €
HabaraTo MOTYXKHIIINM, OCKUIbKM MAalllMHU (OpI€EHTOBaHI Ha
KOMIT'IOTEP) MOXYTh (AKTUYHO HaBYaTHUCA Ta CTaBaTu
KpalluMH 3 YacoM, OCOOJMBO KOJM BOHM MpallOlTh 13
BEJIMKUMHU OaraToumiapoBuMu HaOopamu jaaHux. B ocBiTi
IHCTPYMEHTH IITYYHOTO I1HTEJNEKTY Ha OCHOBI MAaIIMHHOTO
HAaBYaHHS MOJXKHA BUKOPHCTOBYBATH JUIS Pi3HOMAaHITHUX
3aB/IaHb, TAKUX SK MOHITOPUHT aKTHBHOCTI YYHIB 1 CTBOPEHHS
MOJIeJIeH, SKI TOYHO TepeadadaroTh pe3yabTaTH IOBEIIHKH
y4HiB. B paMKax MITY4HOTO iHTENEKTY € 1€ OJHa MiATaTy3b —
00poOKka mpupogHOi MOBH, TOOTO BUKOPUCTAHHS MPOTPaAMHOIO
3a0e3neueHHs sl PO3YMiHHS, MPOTHO3YBAHHS, TEpEKIaay Ta
3amMcy TEKCTOBOro BMicTy. ExcnepTu mocmiKyioTh crocodu
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BUKOPUCTAHHS ~ TOJOCOBOTO  IITYYHOTO  IHTENEKTY  JUIA
JTIarHOCTMKK YHWTAHHS Ta IHIIUX aKaJeMIYHUX MPoOJIeM.
CpOrojiHi BUKOPUCTaHHS MTYYHOTO IHTEICKTY, IKUI 0a3y€eThCs
HaMallliHi, B)K€ IPUHHATO B OCBITi. KiJIbka TECTOBUX KOMMaHii
(manmpukinan, Pearson) BHKOPUCTOBYIOTH OOpPOOKY MPUPOIAHOT
MOBH J1s1 OLIIHKH ece [3, ¢. 51].

Il B ocBiTi — IIe PEBOJIOUIHHUNA crocid aomoMoru
CTYJICHTaM Yy HaBYaHHI Ta HAyKOBHUX JOCHIDKCHHAX, SKUN
3MIHIOE TIPOLIEC OTPUMAaHHS HHUMH 3HaHb, JOCTYIYy 1O
iH(dopmarlrii Ta HaBYAIBHUX PECYpPCiB, AOMOMArae parioHajabHO
BUKOPHUCTOBYBATH 4ac 1 JOJIATH MPOCTIp, TO3BOJISIE HABYATUCS Y
BJIACHOMY TEMIIi, HaJa€ MOXKIUBICTh OTPUMAaHHS 3ayBa’KE€Hb
010 CIIAOKUX CTOPiH, ajie BOJAHOYAC MA€ YUMAIO HEBUBUCHUX
mpoOJIeMHHUX acleKTiB [5, c. 206].

[lepeBaxkna OUIBLIICTH HayKOBUX JIOCIIJKEHD
MOKJIUBOCTEH IITYYHOTO 1HTEIEKTY CTOCYIOTHCS OLIIHKH HOTO
«IHTEJCKTyaJlbHUX»  3MI0HOCTeH  Mm0J0  PO3B’SI3yBaHHS
HaBYaJbHUX MpoOJIeM, 3aa4 ado0 3aTHOCTI HaJaBaTH TOYHI
BIMIOBIZI HAa 3amWTaHHA BHKIagada. [lomiTHO Opakye
JOCTIPKEHb CHPSIMOBAHUX Ha BHUPOOJIEHHS HOBUX METOJIUK
HaBYaHHS, K1 BKIIOYATh IITYYHUI 1HTENEKT 5K 3aci0 HaBYaHHS
[6, c. 39].

Tomy BaXJIMBO OIIIHUTH TEpeBaru Ta HEIOIIKU
Bukopuctanus I B ocBiTHbOMY mporeci, a came: LI moxe
aHaJli3yBaTu norpeou CTYJICHTIB 1 IIPONIOHYBATH
MepCOHANI30BaHl  HaBYajbHI  IUIAaHW, IO  MiABUIIYE
e(eKTUBHICTh HaBYaHHSI, a TaKOX MOXe 3a0e3meynuTH
CTyIGHTaM JOCTYH [0 BeNUKUX oOcsriB iHpopmamii Ta
HaBUYAJbHUX MaTepialliB, JOTIOMAraloud B CAaMOOCBITI; CTyJIEHTH
MOXKYTh OTPUMYBATH JOCBIJ pOOOTH 3 HOBUMHU TEXHOJOTISIMH,
10 TIATOTOBIISE 1X 10 puHKY mpari, ae 11 ctae nemani Gimbim
nonyisipuuM; BukopuctanHs I nns anamizy gaHMX MOXe
JOTIOMOTTH BHSIBUTH TCHJICHIII B HaBYaHHI, MPOTHO3YBATH
YCHINIHICT CTYJAEHTIB 1 BYAaCHO BXXHMBATH 3aXOJiB IS
MOKpAIeHHS HaBYAJILHUX MPOIIECIB.
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[Topsin 13 UMM TepeBaramMu, iCHye HHM3Ka CEpHO3HHX
npobjeM, sKi cymepedaTb SKICHOMY Ta CTaOUIbHOMY
3aCTOCOBYBAHHIO TEXHOJOTIH: NMHUTAaHHS KOH(IAEHIIHHOCTI
O€3IeKu JaHuX; 3HWKEHHS KOTHITHUBHUX 3I10HOCTEH K cepen
CTYJICHTCTBA, TaK 1 Cepeja BHUKJIAJadiB; PU3UK HAIMIpPHOTO
MOBCAKACHHOTO  BUKOpUCTaHHs  TexHosori (LI  coig
PO3IIISIIATH JIMIIE SK JOMOBHEHHS /10 HAaBYAJIbHUX MaTepiaiB,
po3po0JIeHNX BUKIIAa4eM); BIICYTHICTh TIOCHJIaHb Ha JKEperia
iHpopMalii; ynepe/pkeHHs B JaHUX 1 alTOpUTMaXx; 3a31XaHHs Ha
IHTEJIEKTYaJIbHY BJACHICTb 1 aBTOPCBbKE TMpPaBO; PHU3UK
OTpUMaHHSI HempaBauBoi iHpopmamii, ockimbku I wacto
TeHepy€ TeKCT, HAIOBHEHU «BOJI0I0Y; IAXPANCTBO B HABYAHHI,
IO MpH3BENe 10 3HAYHOTO 3HIKCHHS PiBHS 3HAHb 1 HABUYOK
LIJMX MOKOJTiHb; aaNTallis CHCTEMHU OCBITH: INTYYHUHN IHTEIEKT
€ CepHO3HUM BHKJIMKOM ]ISl OCBITHHOT'O i HAYKOBOTO IIPOCTOPY,
SKIIO CHCTEeMa HE 3MOXKE IIBUIKO TMPUCTOCYBATHCS 10
peasibHOCTI [5, ¢. 207].

KepiBHuii ~ komiTeT HaBYaHHS Ta  BUKIAJaHHSI
€Bporeiicbkoi acoriamii yHIBEPCHTETIB Y CBOEMY 3BEpHEHHI
BiJI3HAUUB, 110 Oynb-sika crpoba 3aboponutu I € mapHoro, 1
110 BUIIIA OCBiTa TOBUHHA a/IaNITYBAaTHCh TAKMUM YUHOM, 11100 [111
BUKOPHUCTOBYBAaTH €(EKTUBHO Ta HAIEKHUM YMHOM [4, c. 129].

OTxe, ITYYHUH 1HTETEKT BIAKPUBAE HOBI MOYKJIMBOCTI
JUI TIOKPALIEHHs SKOCTI OCBITH, MPOTE MOro BIPOBAIKEHHS
TaKOX IIOB'I3aHE€ 3 HU3KOI pHU3UKIB Ta BHUKIMKIB. [Ilo6
MakcUMaJbHO BHKOpHCTOBYyBaTH mepeBaru IIII B ocBiri,
HEOOX1HO CTBOPUTHU BIANOBIIHI IPAaBOBI Ta €TUYHI PaMKH, SKi
3abe3neyaTh Oe€3MeKy Ta CIPaBeUIMBICTE Yy HaBYAIbHOMY
npoueci. Ycmimua ixTerpamis LI B ocBiTy BuMaratume
CHUIBHMX 3YCHJIb OCBITHIX YCTaHOB, 3aKOHOJABIIIB Ta
TEXHOJIOTTYHUX KOMITaHIH.
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THEORETICAL BASIS OF LEGAL CONSOLIDATION
OF CITIZENS' HOUSING RIGHTS

Housing rights are one of the key social rights guaranteed
by the state. They represent a set of legal norms regulating
relations between citizens and the state in the area of providing
housing conditions and access to housing. This allows creating
favorable conditions for living and personal development, which
is of fundamental importance for every person[1].

Housing rights occupy a special place among other social
rights, as they affect many aspects of human life. For example,
housing conditions affect the quality of health care, education
and social protection. Without access to decent housing, a person
may face serious difficulties in realizing their basic rights and
freedoms.

The importance of housing rights is also confirmed at the
international level. Many international documents, such as the
Universal Declaration of Human Rights and the International
Covenant on Economic, Social and Cultural Rights, recognize
the right to housing as a basic human right and oblige states to
ensure its implementation.

Scientists in the scientific literature reveal the concept of
housing rights and their place among other social rights,
focusing on the fact that these rights are an integral part of
human life and social well-being.

The definition of housing rights by scientists may differ
slightly, but in general they agree that housing rights are a set of
legal norms that regulate the relationship between citizens, the
state and organizations in the field of ensuring housing
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conditions, access to housing and the realization of other
housing-related rights and responsibilities

S.A. Belyaeva emphasizes the role of the state in ensuring
the housing rights of citizens. She emphasizes that housing
rights are one of the basic social rights, and their implementation
and protection directly affect the standard of living of the
population and the country's social development [2;9].

In scientific studies, attention is also focused on the
importance of guarantees of housing rights on the part of the
state. Scientists emphasize the role of the state in ensuring access
to housing, developing housing programs and measures, as well
as protecting the rights of citizens in case of violation of housing
rights.

0O.V. Samorodova explores the relationship between
housing rights and other social rights. She believes that ensuring
the housing rights of citizens is one of the most important tasks
of state policy, as this right is directly related to the realization
of other social rights, such as the right to health and education
[3;13].

Scientists also emphasize that housing rights occupy a
special place among other social rights, as they are directly
related to the basic needs of a person and ensuring his well-
being. Therefore, housing rights are important for the realization
of other social rights, such as the right to health, education and
work.

A.E. Shishkin emphasizes the social significance of the
housing right and its place among other social rights. He claims
that the right to housing has a high degree of social significance,
as it concerns the basic needs of citizens and directly affects their
quality of life [4;21].

The historical development of housing rights in the
Republic of Kazakhstan and world practice is a complex process
that was closely related to social, economic and political changes
occurring in society.
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With the collapse of the USSR and the independence of
Kazakhstan, a new stage in the development of housing law
began. In 1995, the Constitution of the Republic of Kazakhstan
was adopted, which enshrined the right of every citizen to
affordable housing and the opportunity to participate in state
programs for housing provision. In this regard, the development
of housing rights in Kazakhstan began to focus on market
principles and the creation of conditions for meeting the housing
needs of the population.

At the international level, housing law also went through
several stages of development. In 1948, the Universal
Declaration of Human Rights was adopted, which for the first
time recognized the right of every person to decent housing. This
principle was then included in a number of international
documents, such as the International Covenant on Civil and
Political Rights and the International Covenant on Economic,
Social and Cultural Rights.

In different countries of the world, housing law developed
according to its own scenario, depending on historical
experience, economic and social conditions. In some countries,
such as Great Britain and Germany, special social housing
construction programs aimed at providing housing to the poor
were created. In other countries, for example, in the USA, the
main attention was paid to the development of private housing
construction and the creation of conditions for citizens' access to
mortgage lending. In countries with a transition economy, such
as Russia, Ukraine, and other post-Soviet countries, the process
of reforming housing legislation was also aimed at transitioning
to market relations and creating conditions for the realization of
housing rights of citizens [5;41].

Thus, the historical development of housing rights in the
Republic of Kazakhstan and world practice demonstrates that
housing law is a dynamic and constantly developing institution.
Its changes are connected with economic, political and social
processes occurring in society, as well as with international
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trends in the field of sustainable development and protection of
human rights.

Analyzing the comparative aspect of housing law,
researchers draw attention to differences in legal systems,
legislative acts and practices of application of housing law in
different countries and regions. Particular attention is paid to
topical issues, problems and prospects for the development of
housing law in Kazakhstan and the international context.

The first and most significant source of housing law is the
Constitution of the Republic of Kazakhstan. It enshrines the
basic principles and guarantees of housing rights of citizens, as
well as defines the foundations of state policy in the field of
housing construction and providing housing to the population.

The legislation of the Republic of Kazakhstan also
includes a number of laws regulating housing relations. The
main act in this sphere is the Law of the Republic of Kazakhstan
"On Housing Relations™ (hereinafter - the Law on Housing
Relations)[6], which defines the legal basis of housing relations,
establishes the procedure for providing housing and the
obligations of the parties in these relations.

In addition to the Law on Residential Relations, a number
of other laws also contain provisions regulating residential
relations. Subsidiary acts, such as decrees, orders, orders,
instructions and recommendations, are recognized as an
important addition to legislation in the field of housing rights.
They reveal and specify the norms of the legislation, as well as
determine the order of their implementation in practice.

International treaties and agreements play an important
role in the regulation of housing relations. The Republic of
Kazakhstan is a party to a number of international documents,
for example, the International Covenant on Social, Economic
and Cultural Rights and the European Social Charter, which
contain provisions concerning housing rights of citizens [5; 46].

The main principles of the housing legislation of the
Republic of Kazakhstan are housing affordability, social justice,
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guarantees of property rights to housing and state support in
providing housing needs of the population. These principles are
aimed at ensuring decent housing conditions for citizens, taking
into account their social and economic opportunities and
protecting their interests in the process of implementing housing
rights.

In addition, an important principle of housing legislation
is the observance of environmental requirements and norms
during the construction and operation of residential buildings.
This is aimed at creating a favorable living environment and
taking care of the health of citizens living in residential
areas[7;33].

The state actively participates in the implementation of
housing policy through the development and implementation of
programs and projects aimed at improving the housing
conditions of the population and expanding access to housing.

Housing legislation also provides for measures of social
protection and support for certain categories of citizens, such as
young families, families with many children, participants in the
Great Patriotic War, invalids and others. This makes it possible
to take into account the peculiarities and needs of various
segments of the population and provide them with housing rights
[8; 79].

In general, the analysis of the main sources of housing law
allows us to see the systematic and complex approach to the
regulation of housing relations in the Republic of Kazakhstan.
Legislation is built on the basis of taking into account
international experience and national characteristics, and is also
aimed at ensuring the housing rights of citizens and improving
their quality of life.

Housing rights of citizens represent a set of legal
opportunities aimed at ensuring people's housing needs and
improving their housing conditions. One of the main categories
is the right to housing, which provides citizens with the
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opportunity to purchase, rent or receive housing from the state
in accordance with current legislation.

The right to improve housing conditions is also an
important aspect of housing rights of citizens. This right
presupposes an opportunity for citizens to improve their housing
conditions by moving to more comfortable or spacious housing,
as well as by modernizing and reconstructing existing housing.

The right to receive a housing subsidy or compensation is
another category of housing rights. The state provides material
support to those citizens who cannot provide themselves with
housing by providing rent subsidies or compensation for the
costs of housing construction and repair.

An important element of housing rights of citizens is the
right to participate in state programs aimed at providing
affordable housing for various segments of the population.
Participation in such programs allows citizens to get housing on
more favorable terms than in the commercial housing market.

In order to implement the specified housing rights of
citizens, the legislation provides for certain criteria and
conditions, such as citizenship, age, permanent registration,
presence or absence of own housing, income, as well as the
presence of certain grounds, such as veteran status, disability or
belonging to low-income families. These criteria and conditions
are established by legislation, and their observance is mandatory
for citizens who wish to exercise their housing rights.

Scientists in their works focus on the main categories of
housing rights of citizens, emphasizing their importance in the
context of social protection of the population. Abdrakhmanova,
G.S., notes that the main categories of housing rights include the
right to housing, the right to improve housing conditions, and
the right to privatize housing. She also emphasizes that these
rights have different criteria and conditions of implementation
[9;26].

In general, the position of scientists on this issue is that the
main categories of housing rights play an important role in
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ensuring social protection and well-being of citizens, and their

correct legislative regulation and implementation are key factors

in creating a fair and efficient housing market.

The research showed that housing rights are important
elements of social protection aimed at ensuring the well-being
and quality of life of the population. The importance of housing
rights is confirmed by their enshrining in the constitutions and
legislation of different countries, including the Republic of
Kazakhstan. It is important to note that the development of
housing rights in Kazakhstan and international practice has its
own specifics, determined by historical, economic and social
factors.

Thus, the theoretical foundations of the legal consolidation
of housing rights of citizens are a complex and multifaceted
phenomenon, the study of which allows for a deeper
understanding of the mechanisms of regulation of housing
relations and to effectively apply them in practice.
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Mpycienko Bonooumup Bonooumuposuu,
npoghecop xkagheopu yugiibHO20

ma KpUMIiHanIbHO20 Npasd

0D, ooyenm, kanouoam

FOPUOUUHUX HAVK, AKAOEMIK
Tpancnopmnoi axademii Yxpainu
Jleporcasnuu ynieepcumem
iHppacmpykmypu ma mexHon02iti

m. Kuis, Ykpaina

AKTYAJBHI ACHEKTH 3MICTY IPUHIUITY
CHPABEJIUINBOCTI TA OO MICIIE B
LUBLILHOMY MPABI I CYCIHIJIbCTBI B YMOBAX
BOEHHOI'O YACY

[lepenymoBot0  (TIATOTOBKM  CTaTTi)  JOCHiIKEHHS
npoOyieMy, TOB’A3aHOi 3 BHU3HAUEHHSM TOHATTS, MPaBOBOL
NPUPOJH, PO3KPUTTS 3MICTYy NPUHIMIY CIPaBEeUIMBOCTI B
LMBUILHOMY ITpaBi Ta HOT0 3aCTOCYBaHHsI, 00yMOBJIEHO HAOYTTS
0CO0JIMBOTO 3HAUEHHsS B MEpioJl PO3BUTKY HAYKH LMBUILHOTO
mpaBa Ta  yJOCKOHAJIEHHS IMBUIBHOTO  3aKOHOJIABCTBA,
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(dbopMyBaHHS PUBATHOTO TpaBa B YKpaiHi B yMOBaX BOEHHOTO
gacy. KpiM TOro akTyanbHICTh TEMHU IOJSTA€ B IHTEHCHUBHIN
ajanTanii TPUBATHOrO MpaBa YKpaiHU A0 PIBHSI Kpamoro
€BPONENUCHKOTO  3aKOHOJABCTBA 3  NPUHHATTAM  HOPM
YHIBEPCAJILHOTO XapakTepy IIOJ0 PEryJIIOBaHHS IMBUIBHUX
MPaBOBITHOCUH B CYCITUIbCTBI.

CrpuiiMaioun  peanpHICTh TaKOK0, SK BOHA €,
CIPaBEIJIMBICTh  JOCUTh  4YacTO  YABISAETbCA  SIKUMOCH
ebpeMepHUM Ta  JIeKJIApaTUBHUM  SBHIIEM 1  MOXeE
3aCTOCOBYBAaTUCh JUISl IIJICWJIEHHS BPAXXCHHS, HiJABUILICHHS
piBHS YSBICHHS LIOJ0 MMEBHOI MoAii HAa E€MOIHOMY piBHI.
3MIACHIOIYM OI[IHKY CYCHUIBHOI MOAil, MOBa)KHI Jep:KaBHI
YUHOBHHKH 1HOJII CIICKYJIIOIOTH CIPABEUIUBICTIO, M0 HA IIbOMY
Tl TABUINYE 11 3HAYUMICTb, OOYMOBIIOE ii CYTHICTH Ta
OKpeCIIIO€ 11 ComialIbHY IIHHICTD, [0 OCOOJIMBO MPOSIBISIETHCS B
YMOBaX BOEHHOTO 4acy.

3 ommsany Ha LMBUIbHE 3aKOHOJABCTBO Ta HAYKOBI
Ha/j0aHHS MPUHLUI CIPaBeUIMBOCTI IMOCIIAE IEPIIOUYEproBe
Micrie cepe 3aca pyHKIIOHYBaHHS JepKaBU Ta CyCIIiIbCTBA.

Tomy HaykoBi myOJikarii, SKi HOCSTh OIOCEpPEeIKOBaHHM
XapakTep Ta JWCKYCIHHICTh aCIEKTy, BH3HAYAIOTh MPHUHITHUII
CMPaBEIJIMBOCTI K OCHOBOIOJOXHHUHA NPHHLHUI MpaBa, SKUN
sIBJIsIE COOOIO 171610 PIBHOMIPHOCTI BUKJIAJIEHOTO i OTPUMAHOTO
B yCiX cepax CyCHiIbCTBA Ta HOTO MPaBOBOTO 3a0e3MeueHHs, a
TakoXX Tependavae BIAMOBIAHICTE MIXK TMPAKTHUYHOIO POJLIIO
MPEJCTaBHUKU CYCNIJILCTBA a00 HOro coliaabHOi IPYIH B XKHUTTI
COLIlyMY Ta IXHIM IPAaBOBUM CTaTyCOM, M1k IXHIMU [TpaBaMH Ta
000B’s13KaMH, TPABOMOPYIIEHHAMH 1 BIIIOBITHICTIO, 3aCIyraMu
mepeq CyCHiJIbCTBOM Ta IXHIM COIllaJJbHUM BHU3HAHHSM.
BospHouac mnpuHIMIT CHpaBeAIMBOCTI € BaXIJIUBUM B YCIX
chepax IOPUANYHOI AISUIBHOCTI, 30KpeMa Yy HOPMOTBOPYOCTI:
IpU BHUPIMIEHHI KOHKPETHUX CYJOBHMX CIIpaB, a TaKOX Y
dbopmyBaHHI mToNiTHKM B cdepi rocTuiii, 3a1HCHEHHI
aJIBOKAaTChbKOI Ta IOPKOHCYJIBTATHBHOI [iSUIBHOCTI, BEACHHI
HOTapiaJIbHUX CITpaB, TOIIO.

112



Jlanuii TmpUHIUMO 3HAXOJUTh CBOE BiIOOpAKECHHS B
IHIMUX ~ TPUHIOWNAX ~ [UBUIICTHKH, 30KpeMa,  PIBHOCTI,
JTO0OPOCOBICHOCTI, PO3YMHOCTI. [IpMHIMIT  CcHpaBeATUBOCTI
1ocilae OfHe 3 MEePLIOPSATHUX MICHH B 3aKOHOJABCTBI, B
HAayKOBHX (UIOCOPCHKUX Ta IOPUAMYHUX Tpalsix. Bumorn
CIPaBEJIMBOCTI 3aKPITUICHI y MpaBi, TOMY MalOTh CHIIY 3aKOHY
1 3a0e3meuyroThCsl  MIATPUMKOK  JEp)KaBU, a  TaKOX
MIPOSBIIIOTHCS Y MOpAJIbHUX elleMeHTax. B cydacHux ymoBax 3a
HE/I0CTAaTHBOT MPAKTUKU 3aCTOCYBaHHS MPUHIUITY
CIPaBEUTMBOCTI B HAYKOBUX MPALIX MOKHA 3yCTPITH KPUTHUHE
craBiieHHs 1o 3akpimieHux 1[K YkpaiHu OmMiHOYHHX TIOHSTS.
Boanouac, Taka oOI[iHOYHa KaTeropis, SK MPUHIUI
CTPaBEIIIMBOCTI BiJirpae BaXJIHMBY posib Yy (DYHKIIOHYBaHHI
CUCTEMHU MPUBATHOTO MpaBa, OCKUIBKH 3T1HO 3 TEOPIEIO MpaBa,
MIPUHITUIH € KEPIBHUMHU 17IeSIMHU, SIK1 IPOTHO3YIOTh BCIO CUCTEMY
MIPUBATHOT'O TIPaBa 1 BIAMOBIIHO 10 SKUX MAIOTh MTOBOJIUTH ceOe
B IIUBUIBHOMY 00iry yYaCHUKIB IIUBUILHUX IIPABOBITHOCHH.

Jlocnikyroun acmeKkTH 3arajlibHUX 3acaj LHUBUILHOTO
3aKOHOJAaBCTBA, a 3HAYUTH 1 MPHUBATHOTO 3aKOHOJABCTBA €
HeoOX1AHICTh 00YMOBUTH BUTOKH JJAaHOT IHCTUTYIII1, III0 HAJACTh
MOJKJIMBICTh 33aCTOCYBAaTH JIOTIYHUI Ta CUCTEMHHUH METOIU Yy
BUIIe3a3HaueHoMy Tmporneci. [Tpunnun cnpasemiuBocTi Oepe
noyatok e 3 yaciB CrapogaBHboro Pumy, mpo 1o cBig4arthb
Hapucu BYeHUX (iocodiB Ta IOPUCTIB TOro 4vacy. 30Kpema,
¢inmocopu IlaBno Ta  YapmiaH  3BENMYMIM  IPHUHIMII
CIPaBEIIIMBOCTI 10 MK 00’ €KTUBHOI ICTHHH, ITPU YOMY B CBOIX
poboTax crtapoaaBHi Giocodu 00yMOBIIOIOUN CYTHICTb IAHOTO
MIPUHIUITY, OKPECIIIOBATIN Chepu HOro 3aCTOCYBAHHS: MO-TIEpIIe
B CaMMX MPaBOBIJHOCHHAX, TOOTO y BUIbHOMY BOJIEBHSIBJICHHI,
mo-apyre y 6e3mocepeiHb0 3000B’A3aIbHUX MPABOBITHOCHHAX,
OTIOCEPEIKOBYIOUM TapaHTIi BUKOHAHHS JIOTOBOPIB Ta MPOIIEC
BUKOHAHHS YMOB JIOTOBODPIB.

EnoxanbHi mporiecu po3BUTKY Ta YAOCKOHAJIEHHS OyJib-

AKOi CycnuibHOI, (iocodchbKOi Ta IOPUAWYHOT IHCTUTYLIT €

MEPMAaHEHTHI, TOOTO Oe3mepepBHI, 1 KOXHa Taka ernoxa
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00yMOBIICHa CHENUGBIYHUMH O3HAKaMH, IIOB’SI3aHUMU 3 PI3HUMH
CYCIITPHIMH SIBUIIaMHU Ta nofisiMu. CydacHa eroxa 3 ii mporecamu
rno0aiizamii 03HaMEHOBaHA POCIHCHKO-YKpaiHCBKOIO BIiMHOIO Ta
THIIUMH JIOKQIbHUMHA BOEHHUMH MPOTHCTOSHHIMH, K1 3/[1HCHIOIOTH
BIUTMB Ha CYCIIJIbHE PO3YMIHHS, MPABOBY CBIJOMICTH Ta IPABOBY
KYJIBTYpY COLIlyMy B MEXax SKOTO BiJOyBarOThbCS BHIe3a3HAUYCHI
sBUIIA, 1O (OpMye OLIHOYHUH QITOPUTM Ta 3MiHIOE HOrO,
BPaxoOBYIOUM TP [BOMY I[HCTHUTYT NpPHHIUITY CIIPAaBEIIHBOCTI,
6esnocepenuro (oOpMye He JHINE HACTPOi B CYCHUIBCTBI, a H
CTHMYJIIOE COLIIYM Yy Pa3i MposiBY 3HAUMMHX HETAaTUBHHUX MPOLECIB 10
aKTHBHHX Jill pI3HOTO XapaKTepy 3 METOIO JIOCATHEHHS A3ePKAILHOTO
pe3ynbTary.

[MpuHIMI cripaBeTMBOCTI B pUMCHKOMY TPUBATHOMY IpaBi
cTaB (PeHOMEHOM, 32 JIOTIOMOTOFO SIKOTO BiH HA0YB YHIBEpCAILHOCTI B
PETyNIOBaHHI MHUBUTFHUX MPAaBOBITHOCHH. [3 pO3BUTKOM MPaBOBOI
nymkn y CrapomaBHrOMY PuMi TpHHIMT CIIpaBeIMBOCTI HaOyBae
npiopuTeTHOro 3Ha4eHHs. OOTPYHTOBYETHCS TOJOKEHHS TIPO Te, 10
PO3BUTKY PHMCBHKOTO MPUBATHOTO IIpaBa CHpHsJIA JisUIBHICTH
MIPETOPIB, SIKI BUMAarajiy BECTH CYJOYHHCTBO BIAMOBITHO 10 10OpOi
COBICTI Ta BUMOT CIIpaBeUTHBOCTI.[1]

HaykoBa mymka ¢inocodiB Ta FHOPUCTIB MHHYJIOTO, a TaKOX
Ha/0aHHS HAYKOBIIB CHOTOJCHHS MPUBEIH JI0 PO3POOKH MPUHIIUITY
YHiBEepCaJIbHOI CIIPaBEUINBOCTI, 3MICT SKOT SICKPaBO B1IOOpaKaeThCst
1 yMOBaxX BOEHHOT'O CTaHY, 30KpeMa:

a) BUMOTa PIBHOCTI («IiTH OIHAKOBO B OIHAKOBHUX
YMOBax») sika HOPMY€ETHCSI SIK BAMOTa HEyIepeKEHOCTI 1 3a00pOHU
CBaBLILIA;

b) i71est B3a€MO3B’SI3KY CKOEHOTO Ta PO3ILIIATH 3a 11e,
10 3HAWIIUIO BTIJIEHHS Y «30JI0TOMY)» MPaBUIIL;
C) BUMOTOI0O  pIBHOBaru MiK  BTpaTol  Ta

npuaOaHHAM («CIIpaBeAJIMBOIO OOMIHY»), sIKa Ma€ CEHC He
JIUIIE JUTSI TOCTIOIAPChKOT TisSTbHOCTI. [2]

VYHiBepcallbHa CIpaBeNIUBICTh yocoOdr0oe B cobi Taki
MIPaBOBI LIIHHOCTI, IK KUTTS, BIACHICTh, 10Ope 1M 5 (4eCTh), SAKi
BTUTIOIOTbCS Yy BH3HaHHI MpaB JIOAMHU, TOOTO MpaBO Ha
CBOOOTY, SIKE MOYKHA 3HAWTH BKE B APEBHHOMY KPUMIHATLHOMY
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paBi.

3aranpHUN NPUHLIUI, SIKUH yOCOOIIOE B i/1€i crIpaBeyIMBOCTI,
MOJISITA€ B TOMY, IIO BiTHOCHO OJMH JIO OAHOTO JIIOJU MAaroTh IPaBO
Ha TICBHUH BIAHOCHUU CTaH PiBHOCTI a00 HEPIBHOCTI, BIAMMOBIIHO 10
SIKOTO  PO3MOAUIAIOTECA TpynHOImII 9w Omara. [lpm3HaueHHSIM
CTpaBeIIMBOCTI BBAXKAETHCSI I ITPUMAHHS Ta BiATBOPEHHS PiBHOBAru
gi piBHOT Mipu. BoHa 3acTOCOBY€TBCS, SIK T KPUTHYHOI OLIHKH
MTOBEIIHKY IHIWBIAA 3 MO3WINI MEBHUX MPaBHI, TaK 1 I KPUTHKH
caMHX LUX MPaBUII Ta iX 3aCTOCYBaHHS.

Sk Oynb-fka IHCTUTYWiS B UUBUILHOMY TIpaBi HpPUHIIMII
CTIPaBEIIMBOCTI Ma€ TOHATTSA Ta MPABOBY HPHUPOIY, a TaKOX Mae
knacuikamio:

® 3MiCTOBHA

e hopmainbHa

® IporeAypHa

CyTHICTh 3MICTOBHOI CIIPAaBEJIMBOCTI TONATAE y MPUHIIMII
MIPOTIOPIIIAHOCTI, SIKa O3HA4Ya€ €KBIBAJIEHTHICTb, 1 TICHO TMOB’s3aHa 3
KOHIICTIIIIERO 3PiBHSIBHOI CripaBeiuBOCTi (justitia comutativa).

dopmalibHa CHpaBEMIUBICTE — IIe 00 €KTHBHE IOCIIJIOBHE
3actocyBaHHs mpasmwi. CaMe B JaHOMY acIleKTi € BHMOTa Mopai
BIIHOCHO 1O TpaBa, IO B CBOI Yepry OOYMOBIIOE ITPaBOBHIMA
no3utuBizM. @opmaibHa CripaBeJTUBICTh IPUCYTHS B MTOHATTI NPaBa,
SIKE Ma€ JIEMOHCTPYBaTH O€3CTOPOHHICTh (HEYIEepEeKEHICTh) Ta
TIOCITIIOBHICTh TIPU pO3pOO0IIi 1 3aCTOCYBaHHI MTPABWII TIOBEAIHKY. [1es
(hopManbpHOI CIpaBeIIUBOCTI B TpPaBOBi cdepl BTLIIOETBCI B
npuHimni  gopManbHoi piBHOCTI 1y (OpPMambHOMY AacreKTi
BEPXOBEHCTBA IpaBa.

[MpouenypHa cripaBeIMBICTh BH3HAYAETHCS, SIK JOTPUMAHHS
NPOLEAYPHUX  TMpaBWi, M0 CHOPSIMOBaHI Ha  3a0e3leycHHs
CIPAaBEUIMBOCTI pe3yJIbTaTy IMEBHOI Jii, HE3aJeKHO BiJ IHIIMX
obcraBuH. /[ mpaBoBoi cepu Barome 3HA4YEHHS Mae€ TakK 3BaHa
HeaOCONIOTHA MPOLEAYPHA CIPaBEeUIMBICTh. 3a 3arajbHUM 1
0E3yMOBHUM AaCIIEKTOM BJIACTHBOMY BCIM CYYacHHM KOHIIETIIIisIM
CIpaBeIJIMBOCTI € i€ TpaB JIOINHH, & CAME BU3HAYEHHS OJJHAKOBOTO
MOBO/KEHHS 3 JIIOJbMHM, 1 BiIMOBa BiJ NpUBLIEIB Ta IMYHITETY,
OB’ sI3aHKUX 3 HAI[IOHAJBHUMH Ta PEJIIFHHUMH 03HAKaMu.[3 ]

3 ormamy Ha BHIIe3a3HayeHy kiacudikamilo Ta 3MicT i
CKJIaJOBUX, BIAMOBIZHO O BUMIpPIB  COLiaNbHOTO  OYTTA,
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MIEPCOHAIGHOTO Ta I1HCTUTYIIHHOTO, ICHYE CIPaBEIIUBICTE 3
HACTYITHUMH O3HAKaMH:

a) CTpaBeIJIMBICTh, K XapaKTepHa prca OCOOMCTOCTI
BiTHOCHTBCSL IO OCHOBHHX YECHOT OCOOM TaKMX SIK PO3CYIUIMBICTb,
MY’KHICTh, MYAPICTB;

b) CTpaBeJIMBICTh, IO  CTOCYETHCA  COINATBHUX
IHCTUTYTIB: CIM’sl, TOCHOAApPCTBO, INKOJIA, a TaKOX MOJITHYHA
CTIPAaBEJIMBICTD, SIKA CTOCY€ETHCS TIPaBa, JeP/KaBH, TTOJIITHKH.

be3 crpaBemIMBOCTI, SIK TKOCTI 0COOMCTOCTI, O3 BiATIOBITHUX
LIHHICHUX Opi€HTaIiii He MoXke (YHKI[IOHYBaTH 1 CIpaBeIHBa
mpaBoBa cucTeMa. B cBOlO uepry, s MATPUMKH IiHHICHOT
opieHTalii, Ha CHpaBeIIMBICTh MPAaBOBI IHCTUTYTH MOBHUHHI MaTu
4iTKy opranizamito. IlpoTe, AKImIO po3yMmiTH CIpPaBEIMBICTD, SIK
BUIIWU IIPUHOMII JIFOJACBKOI'O JKUTTA Ta OCHOBY 31IMCHCHHA JIIOACHKO1
CYCHUIBHOI CYTHOCTi, TO Ha OCOOJHBY yBary 3aciyroBYIOTb TpHU
€JIEMEHTH 3HAUEHHS TIOHATTS «CIPABEUINBICThY, K1 OyJIN OKpeCIIeHi
B HayKoBHX mpailsax ¢imocoda O. Xeddde, 30kpema:

a) CIpaBeIMBICTE Ma€ MPUPOLY MOPATBHOTO
000B’sI3KY;

b) Haiibnmxue CrnpaBeATMBICTh 3HAXOTUTHCS JIO
000B’sI3KIB, SIKI BHU3HAIOTHCS JOOPOBUIBHO 1 CTOSATH BHIIE
IIPOCTOTrO NMPUMYCY;

C) 1l mipa moJsirae y TUCTpUOYTHUBHIM KOPHUCTI, 110
O3Hayae: CIPaBeJIUBUM € KOPUCHE KOXKHIN JTIOIUHI.
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LEGAL MECHANISMS FOR REGULATING
HOUSEHOLD SOLID WASTE MANAGEMENT IN
KAZAKHSTAN: CHALLENGES AND PROSPECTS

In the conditions of global challenges associated with the
increase in the volume of household solid waste (MSW) and the
steady growth of urbanization, the problem of their legal
regulation becomes especially urgent. Since environmental
sustainability requires significant efforts to create a proper waste
management system, it becomes obvious that without a clear
legal framework and effective regulatory mechanisms, this task
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cannot be solved. In Kazakhstan, as in many countries of the
world, the need to create a reliable legislative basis for effective
regulation of waste disposal and processing processes requires
special attention. The need to integrate advanced legal
approaches in this area emphasizes the importance of the
conducted research.

The problem of household solid waste management in
Kazakhstan is one of the priority tasks of environmental policy.
The main factors that directly or indirectly hinder the effective
management of household waste in Kazakhstan are urbanization
processes and the growth of the food and household market,
which leads to a constant increase in the volume of waste [1,
p.39]. Solid household waste constitutes a significant and
rapidly growing part of the total volume, increasing the burden
on the waste management system and requiring operational
measures. Effective management in these conditions requires a
comprehensive approach combining economic and legal
instruments to stimulate processing at all stages. Economic
measures - subsidies, tax breaks and environmental fees - create
financial incentives, making recycling more profitable, while
legal mechanisms, such as extended producer responsibility,
separate collection, quotas and fines, establish obligations for
system participants. This approach balances incentives and
obligations, contributing to a sustainable and efficient recycling
system.

Legal mechanisms play a key role, establishing binding
norms for all participants in the waste management chain and
forming a culture of environmentally responsible consumption.
The legislation covers producers, consumers and recycling
companies, minimizing waste and ensuring its recycling. The
concept of extended responsibility of producers (ROP), which
transfers part of the responsibility for disposal to producers and
sellers of products, is important [2, p.227]. This principle makes
it possible to create conditions in which producers, seeing
financial and legal benefits, voluntarily process waste and
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implement environmentally friendly technologies.

The principle of extended responsibility is only one of the
aspects of legal mechanisms, which also include regulations on
separate collection of waste, quotas for processing and fines for
non-compliance with established standards. The principle of
extended responsibility - its importance in legal regulation is
confirmed by studies showing its effectiveness in stimulating
recycling and reducing waste. ROP has become a key tool for
the transition to a circular economy, ensuring the utilization of
waste and the reuse of resources [3, p.181]. This approach is
used in countries with developed economies, such as the EU and
Japan, and supports reducing the burden on natural resources by
turning waste into useful materials. Placing responsibility for
recycling on producers allows them to control the full life cycle
of production, including its processing, which reduces the
burden on municipal services and reduces the volume of waste.

ROP stimulates the development of environmentally
sustainable goods and obliges companies to organize production
collection and processing points, using both mandatory and
voluntary measures. Some authors [4, p.193] discuss various
approaches to the implementation of the ROP system, which
include both independent waste disposal and interaction with
recycling organizations. As part of these measures,
manufacturers can modernize technologies for processing their
own goods or enter into agreements with companies specializing
in waste disposal. If it is impossible to organize disposal in such
a way, it is envisaged to introduce an ecological fee into the
budget, which serves as a financial incentive for participation in
the recycling system and reducing the ecological burden.

In our opinion, ROP not only redistributes the
responsibility for the disposal of products from consumers and
state structures to the producers themselves, but also creates
powerful incentives for rethinking product design, reducing the
amount of waste and minimizing the impact on the environment.
Nevertheless, the question remains open: what approach to ROP
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is the most effective in achieving these goals? Today, three main
models can be distinguished: individual, collective and mixed,
each of which has its own unique features and is applicable
depending on the economic and legislative conditions of the
country.

First of all, the model of individual responsibility
challenges the producer to take full control over the process of
disposal of his production. On the example of Japan and South
Korea, it can be seen that such an approach really stimulates
manufacturers to create environmentally friendly and easily
recyclable products, since they directly bear all the costs of
disposal. Such an approach requires significant investments,
which can become a serious barrier for small and medium-sized
enterprises that have difficulties in creating their own recycling
infrastructure [5]. In countries with highly developed infrastructure,
such as Japan, the individual model really achieves success, which is
expressed in a high level of control and an incentive to innovate in the
field of eco-design. The opposite approach is collective responsibility,
in which producers are united in specialized organizations, such as
Producer Responsibility Organizations (PROs). These structures
manage the collection and processing of production on behalf of their
participants, creating a centralized system of processing, which has
been especially successfully implemented in the countries of the
European Union, such as Germany and France. Collective
responsibility facilitates participation in the system for small
producers, as they can share costs with large participants, but the
disadvantage here is the reduction of incentives for ecological design.
When disposal costs are shared among all participants, the motivation
for innovation may weaken. In addition, the administration of large
ORPs requires significant resources, which sometimes leads to
bureaucratic obstacles and reduced flexibility in operational processes
[6, p.602].

The hybrid option, which is a combination of individual and
collective responsibility, demonstrates, in our opinion, the most
effective results, as it takes into account the advantages of both
approaches. This mixed approach allows producers to participate in
the ORP while maintaining certain individual commitments to
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improve eco-design and recycling. In countries such as Sweden and
the Netherlands, this model is especially successful in managing
complex products, such as batteries and cars, which is due to the high
level of flexibility and adaptability of the system [7, p. 162.].

In our analysis of the effectiveness of various ROP models, we
can state that the results of their implementation depend significantly
on the specific context. For example, in countries with a developed
industrial base, such as Japan, an individual model demonstrates
excellent results in processing and stimulates the development of
innovative and environmentally friendly technologies. On the
contrary, in states where production resources and financial
opportunities are limited, individual responsibility turns out to be less
effective.

Collective models, as observed in the EU, show high levels of
processing, but their success largely depends on strict standards and
support from the state. In our opinion, the optimal choice of the ROP
model should take into account the specific economic and institutional
conditions of the country, the level of infrastructure and existing
environmental standards. The experience of countries that have
implemented different approaches to ROP convincingly proves that
maximum efficiency is achieved in the presence of stimulating
measures for manufacturers aimed at greening production and
reducing the environmental burden throughout its life cycle.

The ROP system is successfully applied in the European Union,
where the legislation obliges manufacturers of electronics, batteries
and cars to be responsible for the collection and processing of their
products. The new EU Regulation [8] on accumulators and batteries
from 2023 obliges economic operators placing certain
rechargeable industrial batteries and batteries for electric
vehicles on the market to implement a due diligence policy for
the supply chains of such materials as cobalt, graphite, cast iron
and nickel. The assessment of producers' obligations shows that
the ROP system significantly promotes waste processing and the
involvement of companies in environmental programs. Researches in
the EU and Japan confirm that the introduction of ROP reduces the
volume of waste, improves the quality of processing and expands the
possibilities for reuse of materials. For example, the report of the
European Commission notes the growth of processing of packaging
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materials in EU countries due to the introduction of ROP [9].
Manufacturers, realizing their obligations to dispose of production,
began to change the structure of their goods to facilitate further
processing. Companies began to use more environmentally friendly
materials and develop a production design that facilitates the
disassembly and sorting of components [10].

In Japan, the introduction of laws on the recycling of household
appliances and electronics (Home Appliance Recycling Law)
stimulated manufacturers to develop products taking into account their
life cycle [11, p. 15]. This led to a reduction in the load on processing
plants and a reduction in the amount of waste sent to landfills.
Electronics manufacturers began to use materials that are easier to
process and implement technologies that simplify the disassembly of
products. However, long-term cooperation between the state and the
private sector is required to achieve stable results. The state must
provide a clear legal framework and create incentives for companies
to fully realize their role in the formation of a circular economy.
Cooperation with manufacturers, transparency of requirements and
support for innovations are key factors in the successful
implementation of ROP. Sources [12] note that early extended
producer responsibility (EPR) programs were based on collective
responsibility, where producer responsibility organizations managed
the collection and processing of products on behalf of several
producers. However, there is now a transition to individual
responsibility, in which each producer is responsible for the collection
and processing of his own production.

Based on the analysis, the main legal mechanisms regulating
waste management were identified: ROP, separate collection,
processing quotas and fines. ROP is implemented in different
countries through individual, collective or mixed models. The
implementation of these mechanisms has demonstrated its
effectiveness in the EU, Japan and South Korea, contributing to the
growth of recycling and the development of environmentally friendly
technologies.

The practical value of the work lies in the possibility of applying
the results for the development and improvement of recycling
stimulation programs in various countries, taking into account local
characteristics and the successful experience of other countries.
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From a scientific point of view, this study contributes to
deepening the understanding of the influence of economic and legal
measures on the efficiency of waste processing systems and serves as
a basis for further research in this area.

The results can be used in the development of state policy,
improvement of legislation, implementation of programs at the
regional level, as well as in raising public awareness of the importance
of recycling and in the development of international cooperation in the
field of sustainable waste management.

The scientific article was prepared within the framework of
grant funding for scientific and (or) scientific and technical projects
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AP23490668 "Legal aspects of recycling and utilization of solid
household waste in the Republic of Kazakhstan: problems and
prospects”, financed by the Science Committee Ministry of Science
and Higher Education of the Republic of Kazakhstan.
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Hluwika P. b.

npoghecop, 00KmMop HPUOUUHUX HAYK, NPOgecop
Kageopu aoMiHiCmpamusHo20 npasa, iHMeieKmyaibHol
61acHocmi ma

YusinbHo-npasosux oucyuniin Kuisecokoeo ynigepcumemy
IHMeNeKmyanbHoi

61ACHOCMI MA YUBINbHO-NPasosux oucyuniin Kuigcokozo
YHIgepcumemy

inmenexmyanvHoi enachocmi ma npasa Hayionanornozo
YHIgepcumemy

«0oecvka OpuOUUHa aKxademisy

CTAJII JEJIKTHOI'O 3050B’SI3AHHA

Ilocmanosxa npoonemu. Cepen IOBOJI  CKIAJIHUX
npobjieM 3000B’s3aHb MoOcCTaja IpodsiemMa iX THOCEOJIOTil
(pO3BUTKY) Ta  TepepocTaHHS y  [HMBUIBHO-TIPABOBY
BIJIMOBIAANIbHICTh Yepe3 HIMPOKE PO3YMIHHS BiJMOBIAATBLHOCTI
K ckianoBoi jgenmikrozmataocti (cr. 31 LK Vkpaiawm) Ta
KBaJTiiKyr040i 03HAKH I0pUIu4HOI ocodu (cT. 86 LIK Ykpainn).
Ile mpu3BOAMTH 10 HEMOPO3YMiHb IPU BHUIIKOJI IPaBHUKIB
OUIBIIICTH 3 IKUX OTOTOKHIOIOTH JIETIKTO3/JaHICTh Y BKa3aHOMY
acmeKkTl 3 IHMBUIHLHO-TIPABOBOIO  BIAMOBIIAJBHICTIO, a SIK
HaCJZIOK — ITHOPYBaHHS CTajilf PO3BUTKY 3000B’S3aJbHOTO
MPABOBIAHOIIEHHS Ta JAOCYJAOBOTO BPETYJIIOBAaHHS CIOPIB MpU
MOpyUIeHHI 3000B’s13aHb. Bunaerses, mo npu pexoaudikaii
K um tioro onoBieHH1 3rigHOo «KoHmenIii OHOBICHHS
[uBinpHOTO KOJEKCY YKpaiHW» BUMANa CIyIIHa Haroja
pO3B’s3aTH TIEH «TOPJIEBMM BY30J» pa3 1 Ha3aBXId Ta
YHOPMYBATH TaKy JTUHAMIKY.

BuHukae 3anuWTaHHS HAamO MH BBEIH  aKIIECOpPHE
3000B’s3aHHS K HACHIJOK HEBUKOHAHHS YH HEHAJICKHOTO
BUKOHAHHS 3000B’Si3aHb, JOMYyCKAaEMO sIK OaxaHe #oro
BUKOHAHHSl TICJg TOPYIIEHHS, HE BIIMOBISIEMOCS BijJ
MPETEH3IHHOTO MOPSAIKY YPETYIIOBaHHS CIIOPIB, 3MOACTIOBAIN
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HU3KY CIIOCOOIB JOCYAOBOTO BperymoBaHHs Tomo? Tak um
1HaKIIe, Ha Il 3alMTaHHd MaloTh OYTH YITKI BIAMOBIAI B
MO3UTUBHOMY IIpaBi, IO CTaHE MEPEeCTOPOrol MPUHHATTS
CBaBUIbHUX pillIEHb CyJaMH Ta JAMBHUX TJIyMau€Hb BHUIIMX
cynoBux iHcTaHIii. OKpiM TOTO I1e, CIIOIBAIOCS, SIK OCHOBaHE
Ha QIroOpuTMax pO3BUTKY CIYI'yBaTUME SICHOCTI Teopii
3000B’S3QJIBHOTO TIpaBa Ta NPUBATHUX  JETIKTIB 1 cTaHe
BHECKOM.

B HamionanbHI JOKTpUHI TpaBa X HaNpaIlOBaHHIM
okpiM Typy mmBiUricTukn mnpod. I[.K. MarBeeBa Tum
nepedManuch  psAA  CydacHHX  JENIKTO3HAaBIIB, 30KpeMa
mpodpecopu LA. besxnyouit, [.C. Kanzadpapoa, H.C.
Kysnenona, P.A. Maiinanuk, O.0. Otpannosa, B.Jl. [Ipuiimax,
€.0. XapuToHOB Ta iHIII, SKI BHECIM BaroBUil BHECOK B
JTOKTPUHY MPHUBATHUX JETIKTIB Ta (JOPMYBaHHS MO3UTUBHOTO
IpaBa 1 IPaKTUKHU HOro 3acTocyBaHHs. € il HampaltoBaHH I1i€l
npoOieMaTuku W aBropa Iiei podotu. [Ipore moci misicHOrO
YSIBJICHHSI TIPO CTajlii PO3BUTKY AENIKTHOTO 3000B’sS3aHHS HE
CKJIaJIOCh.

Merta mi€i cTaTTi — JOBECTH 10 HAYKOBIIIB Ta MPAKTHKIB
OadeHHs aBTOpa CTajlii pO3BUTKY 3000B’s13aHb, 1[0 BUHUKAIOTh
IpH iX MOpPYUIeHHI Ta chOpMyBaTH MPOMO3ULIT B LIl YaCTHHI,
10 MOXYTh OyTH BUYACHHMH Ta JIOPEYHHUMH, JUISI OHOBIICHHS
[{uBinpHOTO KOJIEKCY YKpaiHu.

O06’exToM cTasim 3000B‘s3aHHS, TEPEAYCIM Ti, IO
BUHUKAIOTh MIPU MOPYLIEHH] B3ITUX OOP)KHUKOM 3000B’sI3aHb,
a TIpeIMETOM - TO3UTHBHE MTPABO, IPAKTHKA HOTO 3aCTOCYBAHHS,
CyI0Ba MpakTHKa, JOKTPUHA MPAaBOBOI Ta HUBUILHO-TIPABOBOL
BIAMOB1AAIBHOCTI.

[{uBi1bHO-TIpaBOBa BiANOBIAAJBHICTE B IMO3UTHBHOMY TpaBi

BUIHCAaHA SK aTpuOyT 3000B’A3aJIbHOTO IpaBa IpO IO B

cBiquath cret. 610 LUK Vkpainu 1 He po3MexoBaHa JOCTATHBO

B1JI MOpYyILIEHHS 30008’ s13aHb Ta ioro HacaiakiB y cT.611 LK. Jle

BapTO 3BEPHYTH yBary Ha psijJ OOCTaBUH: MPHUBATHICTH IIHUX

MPaBOBITHOCUH, 10 JOIMYyCKAa€ MIHIMI3AI[l0O  HACIIIKIB
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MPaBOMOPYIICHHS Bifpa3y michas iX HAacTaHHS YW HaBiTh
MepeBeICHHS Ha JIOTOBIPHY OCHOBY B HAHOJIMIKY1H ITEPCIIEKTHBI.
He BuKITI0YeHO i MPOLIEHHS 31 CTOPOHHU IMTOTEPIIOTO, SIKIIO BiH
nepedyBae y CIMEHHHX MTPaBOBITHOCHHAX.

B 0CHOBI SIK OCHOBHOTO Ta aKIIECOPHOTO 3000B’I3aHHS TaK
1 IGMKTHOTO 3000B’I3aHHS € JIETIKTO3/aHICTh OPYIIIHHUKA, KA
TPAJHUIIHHO 3BOAUTHCS 10 3ATHOCTI YCBITOMJIIOBATH 3HAYCHHS
CBO€1 BUHHOI MOBEMIHKH 1 HECTH 3a HIO HETaTUBHI HACIIJIKH,
371e0iIbIlle  MaTepiabHOTO  CHIPSMYBaHHS  (BIALIKOIXYBaHHS
UIKOAM, HEYCTOMKa, BTpaTa 3aBHaTKy Tomio). Taka
JENKTO3/IaTHICTh JUIS (PI3UYHUX OCI0 BMOHTOBHA Y CKJIaJ
niesnarHocTi (ct. 31 IIK Ykpainu), Xo4a iX , Ha HaIll MOTJIA/,
BapTO PO3MEXKYBATH Ta KBaIi(iKyr04oi O3HAKU FOPUIUIHOL
oco6wu (ct. 86 LIK Ykpainu) i BogHOYAC SIEMEHT iX J1€31aTHOCT1
(cr. 82 UK Vkpainu. Taka KOHCTPYKLis, YCKIAJIHEHA
Y)KUTKOBUM CIIPUIHSTTSIM BiANOBIIATBHOCTI SK CTaBICHHS 10
BUKOHAHHSA OOOB’S3KiB EKCTpamlojbOBaHA 1 Ha IUBUIBHO-
MPaBOBY BIAMOBIJANBHICTh 1 MPU3BOAUTH [0 IUIyTAaHUHU
KaTeropiaJbHOTO arapary B IpaBi, 110 Ma€ CBOi HACIIKA Y BHII
IIUPOKOTO CHPUUHSTTSA IUBLUIHHO-TIPABOBOI1 BiAMOBIJAIBHOCTI
SIK BCIX HETaTMBHUX HACIIJKIB JIJIsl TOPYIIHUKA (JIETIKBEHTA).

Jlpyra o0cTaBuHa TMOJSrae Yy CHIBMAAIHHI ITiJICTaB
3aCTOCYBaHHS HACIIJIKIB TOPYIIEHHS 3000B’s3aHb Ta TMiACTaB
MIPUTSITHEHHS JI0 [IMBLUIBHO-TIPABOBOT BiMOBIAaIbHOCTI (COIPUS
delikti), 1m0 yckmagHWIOCA BHECEHHSM 3MiH g0 cT.124
Kouctutynii  VYkpainu, ska BiJHOCHJIA BIAMOBIJATBHICTD
BUKJIIOYHO JO0 KommereHuii cyny. HaBiTe MoTHBOBaHa
3aCTOCYBaHHS  HECYNOBUX  CaHKIIA  IPaBOOXOPOHHUMH
OpraHaMi BiJIMOBa BiJ MEPBICHOI KOHCTPYKIIII, HA HAII MOTJIS
HeOOTpyHTOBaHa, MPUBIAKPUIA IIUPOKE PO3YMIHHS MPABOBOL
BI/IMTOBITAJILHOCT] Ta 3JI0BKMBaHb Ha 1iil cdepi. Braxkaro, 1o
JUTSE KOHCTHIIIFOBAHHS ITpaBa MPaBOOXOPOHHUMH Ta HATJISIOBHM
opraHaMm MyOJIIYHOI BJaJW TIpaBa MPHUTATYBATH BUHHHUX IO
BIJIMOBIAAILHOCTI, SIK BHHITKY 3 MOXIIMBICTIO OCKap>KEHHS B
cyn, Oymo O KpaiuMm BapiaHTOM YUM BiJIMOBA BiJl BUKIIOYHOT
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KOMIIETEHIiI ~ Cyqy 3  TMPUTATHEHHA JI0  IPaBOBOI
BIJIITOBIJaJIHOCTI.

Hapemi Tpers oOctaBuHaA TmoyiArae y 3a0e3MedeHHi
3pYYHOCTI MPaBO3aCTOCYBaHHS 1 3a0e3medyeHHi  TpaBa
MOTepHiIMX  BiJ 3aBJaHHS IIKOAW 3TIAHO  TPHUHIIUIIIB
BEPXOBEHCTBA IIpaBa Ta CIpaBeAIMBOCTI Horo ortpumaru . HE
CeKpeT, L0 HaBiTh 3a pIilleHb CY/AIB 3HayHa YacTWHA iX He
peani3yeThes

B uuBinBHHMX ~cmpaBa  NpUMYC 10 MOPYIIHHKA
3aCTOCOBYETbCSI TPUBATHUM BHMKOHABLEM B MOPSAAKY LIO
nependaueHo  3akoHoM  Ykpainu « IIpo  BukoHaBue
NPOBA/KEHHsS» y CT.l $KOro BHM3HAY€HO, W0 BHUKOHABYE
MIPOBA/KEHHS SIK 3aBepIlaibHa CTalis CYyAOBOTO MPOBAKCHHS
1 IPUMYCOBE BUKOHAHHS CYIOBUX pIllIEHb Ta PIIICHb 1HIIUX
opraiB (mocasoBux oci0) (nam - pimieHHs) - CyKyIHICTb Ail
BHU3HAUYEHUX Y IIbOMY 3aKOHI OpraHiB 1 0ci0, 110 cpsiMOBaH1 Ha
MPUMYCOBE BUKOHAHHS PIilIEHb 1 MPOBOISTHCS HA IMiJCTABAX, Y
Meax MOBHOBAXKEHb Ta y croci0, 1o Bu3HavyeHi Koncruryiiero
VYkpainu, UM 3aKOHOM, IHIIMMH 3aKOHAMU Ta HOPMATHBHO-
MIPABOBUMH aKTaMHU, IPUHHATHUMH BIAMOBIIHO /10 IIbOTO 3aKOHY,
a TaKOoX PIMIEHHSAMH, SKI BIAMOBITHO JO ILHOTO 3aKOHY
HiJIATal0Th IPUMYCOBOMY BUKOHAHHIO.

Y i#loro cT.3 BKa3aHO pillIeHHS, M0 MIISTaTh
NPUMYCOBOMY BHUKOHAHHIO 1 HE TIJIbKU Cydy, a W Oe3mipHi
pilleHHsT  IHIIMX  OpraHiB  Ta  HAJUIGHUX  TaKUMHU
MIOBHOB)XEHHSIMH 0C10, 30KpeMa HOTapiyciB.

Bognouac HeratuBHI HACHiKM SK TPUBATHI CaHKIT
Hapa3i He OOMEXYIOThCS BIANIKOAYBAaHHA IIKOIH, a
nepeadayvaroTh i 0COOMCTI CAaHKIIIT 00 MTOPYITHUKA , 30KpeMa
alliMEHTHUX 3000B’s13aHb, [lpuHaiimui, 3akoH Ykpainu «IIpo
CaHKIIi» B SKOMY BOHHM IpOMHCaHI 3MIHMB CBOE TIEpBICHE
AHTUKOPYMIIfHE NMPU3HAYEHHS 1 HA MPAKTHILI MOIIUPEHUH Ha
1HIII TPaBOBIAHOCHHHU.

, CHIBPO3MIPHICTh BUTPAT Ha CIIip 3 JAETIKBEHTOM

JlemKkTHE TPaBOBITHOIICHHS Ma€ c8oi cmaoii
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- OuiHoyHa J¢ BHUBIPSAETHCA 3JATHICTH JAETIKBEHTA UM
OJIHOTO 3 HHMX IPH COJiapHOMY 3000B’s3aHHI HOTO
BUKOHATA Ta BIAIOBIMHO JOLUJIBHICTG 3asBIISITH
BHUMOTH;

- TOOpPOBUIBHOTO BUKOHAHHS JICTIKBEHTOM OCHOBHOTO Ta
aKLeCOPHOT0 3000B’s13aHHS, 32 KOTO JENIKBEHT BH3HA€E CBOIO
BUHY 1 TpPOBOJAUTH JilioBe KasaTts ( dopmamizye ioro 3a
HEOOX1THOCTI , HAPUKJIa Mianucye eBporporokod mpu JITII),
BIJIIIIKO/IOBYE 3aBJaHUN 30MTOK Ta KOMIICHCYE HE3PYYHOCTI
MOTEPHIIOMY — JIOCTAaBJISE€ JO MICIS HaJaHHS MeIUYHOL
JOTIOMOTH, OIUIayy€e 3a HEOOXITHOCTI Mpoi3a Ha TaKCi TOIIO.
OO6csr 3BOIUTHCS O OCHOBHOTO Ta JTOJIATKOBOTO 3000B’I3aHHSA
1 KommeHcaniitHux BuTpaT. lloTepminmii SK TpaBWIIO BUIAE
JIENIKBEHTY PpO3MUCKY TMPO BIACYTHICTh TMPETEH31d 110
IEJIIKBEHTA;

- IPETeH31HHO-TOCYI0BY 32 SKOi MOTEepPHUIMA MOXKe
3asBUTHU TPETEH3iI0 (BUMOTY) JI0 JETIKBEHTa UM 3aCTOCYBAaTH
JIocynoBi  cmocoOu  (Mefialilo) BpEryjiroBaHHS BUMOTH.
BinmoBigHO 00CST BUMOT 3BOJUTHCS A0 THX, IO TIPH TEPIIii
cTajii Ta BUTpAaTHA MPABOBY JOMOMOTY (CKIAJACHHS Ta MOJAaHHS
MIPETEH31, Ha TOCYJI0BE 1X 3aJ0BOJICHHS);

- CyJIOBY 3a sKOI MOTepHuUIMA YM MOro mpeacTaBHUK
3BEPTAETHCS 10 Cyay 1 : a0 MOBEPTAETHCS JO JPYroi CTamii
yepe3 yKJIaJeHHS MUPOBOi yrojau; abo OTpUMYE PIlIEHHS CyIy
3T1JIHO WOTO BUMOT 1 3BEPTAETHCS 3a WOTO BHUKOHAHHSIM. 3a iX
00CATOM BOHHM OXOIUTIOIOTH TIONEPENIHI BiJIIKOTyBaHHS Ta
BUTpaTH Ha cyaoBy TsokOy. Ilpu 3asBieHi mMo30By cCiij
BUBOKUTU YU CIPOTHO3YBATH BUTPATH HA CYIOBY TIKOY,
IJIaTOCIIPOMO’KHICTh  OOp’KHUKA Ta MIEPCIEKTUBU  MOTO
3aJI0BOJICHHS CYIOM;

- BUKOHaBYa Ha SIKii , BJIACHE, ¥ BUMHSIETHCS TPUMYC,
SKIIO MOPYIIHUK HE BUKOHYE PIllIEHHS CYAy AOOPOBIIBHO, TO
NMPUBATHUM BHUKOHABElb 3TiMHO 3akoHy Ykpaiam «[Ipo
BUKOHABUYE€ TMPOBA/KCHHs»  TICJIS 3BEPHEHHS O HBHOTO
BIIKpMBAa€  BHKOHABYE  TPOBA/DKEHHS Ta  3aCTOCOBYE
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nepenbayeHi HUM 3aXOAM, CHOYATKY MPOINOHYE BHUKOHATU
TO0OpOBIIIBLHO, @ MOTIM 3aCTOCOBYE IepeadadeHi UM 3aKOHOM
3aX0QM Ta CHOCOOM , B TOMY dHMCHi i3 3a0e3meyeHHs iX
3aificHeHHs. BinnoBigHO g cTafis 3a 00CsIroM Ie OXOIUIIOE 1
BUTPATH Ha BUKOHAHHS CYJOBOTO PillICHHS.

Bnacue, octanHi AB1 ¥ IMEHYIOTBCS IIUBUIBHO-TTPABOBOIO
BIJIMOBIJANILHICTIO, JI€ MEpIa € MPOIECyaTbHO IMiICTABOIO, &
apyra il peami3ami€l0 Ta JOCATHEHHS METH W Takoi
BIJIIOB1AAJIBHOCTI.

JITEPATYPA
1. Koucrurymist Ykpainu
2. Konnenirist onoBienHs L{uBinbHOTO KOZIEKCY YKpaiHu
3. LuBinpHuil KOgeKe YKpaiHu

Mapmrwok Anina Cepeiigna,

KaHouoam 1opuouyHux Hayx, 0OyeHm,

Odoyenm kagedpu Lusinbroeo ma KpuMiHaibHO20 NPasa
Incmumymy ynpaenints, mexHoniociu ma npasa

Hepoicasnozo yHieepcumemy iHghpacmpykmypu ma mexHonoeii

BILJIVB BIMHU B YKPATHI HA CBITOBY EKOJIOT'TIO

V¥ 2022 poui cBiT mo0aYMB OJIHY 3 HAHOUIBIINX €KOJOTTYHUX
KaracTpo( BHACIII0K TOBHOMACIITAOHOTO BTOPTHEHHS POCii Ha
Teputopito Ykpainu. BiiiHa, sika po3nouanacs me y 2014 por,
Ma€e pyWHIBHUH BIUIMB Ha HABKOJMIIHE CEPEIOBMIIEC Ta
3/10pOB’Sl K YKpaiHCHKOTO Hapoay 1 KuTeniB €Bpomu Tak 1
BChOTO CBiTY. OJIHI€I0 3 HAWBAXIIMBILIMX €KOJIOTTYHUX IPOOIIeM
B YKpaiHi mij yac BiiHU cTano 3a0pyIHEHHS MOBITPS, BOAM Ta
rpyary. IlocriiiHi OGomOapayBaHHS Ta OOCTPIIM MiICT 1
HACEJICHUX MYHKTIB MPU3BEIU O BUKUIY BEJIMKOi KIIBKOCTI
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TOKCUYHHX XIMIYHMX PEUOBUH y HaBKOJIHIIHE cepenoBuiie. Lli
XiMIKaTH 3a0pyIHUIU TPYHT, BOJY Ta MOBITPS, CIIPUIMHUBIITN
HU3KY TMpoOsieM 31 370pOB’SIM HACEJICHHS, BKIIOYAIOYU
pecripaTopHi 3aXBOPIOBaHHs, IMOAPA3HEHHS INIKIPU Ta Pi3HI
BUU PaKY.

PyitHyBaHHS MPOMUCIOBUX O0'€KTIB, XIMIYHUX ITiAMPUEMCTB
ta HadTO0a3 MPHU3BOAUTH JI0 3HAYHOTrO 3a0pPYIHEHHS TPYHTIB,
BomoiiM Ta moBiTps. lle € mopymennsm crarti 16 Koncturymii
VYkpainu, sika rapaHTye eKoJIOTiuHy Oe3NeKy rpoMajsiH, Ta cTaTTe 9
ta 37 3akony Ykpainu «IIpo 0XopoHy HaBKOJHITHHOTO MPUPOTHOTO
cepemouma» [1,2]. Hampukman, y xBitHi 2022 poky mim dac
o0cTpuniB HadToOa3u y Kpemenuymi Oyio 3adikcoBaHO MaciiTaOHE
3a0pyaHeHHs  artMocdepHoro ToBiTpsa. JlomaTkoBO,  BUKUAH
TOKCUYHUX PEYOBHH BILTUHYJIH HA SIKICTh TTOBITPS y CYCITHIX KpaiHax,
Takux sK [lonbiia Ta YropumuHa.

MacmtaOHi BICHKOBI il CIPUYMHWIN BUKUIU MMAPHUKOBHUX Ta3iB
Ta 3MiHYy KJIIMaTy, Ha SIKM{ BIUIMBAIOTh BUKUAN BYTJIEKHCIIOTO Ta3y
yepe3 BUOyxH OoemnpumnaciB Ta mocTiiiHi moxkexi. Lle cynepeuntsb
MDKHApOJAHUM  3000B’s3aHHAM ~ YKpaiHW, 30kpeMa [lapu3bkiit
KIIIMaTH9HIA yromi. JlochimkeHHsT TMOKa3yroTh, MO MOXKEXi B 30HI
OotoBHX miif Ha cxofi Ykpainu y 2023 poui goganu 0xu3pko 0,5 MitH
touH CO2 B armocdepy. Ili 101aTKOBI BUKUIM CIPHUSIIOTH
I00aTbHOMY TIOTEIUTIHHIO, 10 BIDIMBAE HAa KIIMATH4HI MPOIECH Y
BCHOMY CBITi [6].

PylinyBaHHS NPHPOJOOXOPOHHHMX TEPUTOPI BiAOyJOCS uepes
00HOBI JIiT HA TEPUTOPIAX MPUPOTHO-3AMOBIIHOTO (POHIY, TAKHX SIK
A30B0-CHBachKUil HaIlIOHAILHUN TapK, TPHU3BEIX 0 3HUIICHHS
piakicaux BUniB ¢uopu Ta ¢aynu. lle nopymye crartio 6 3akoHy
Vkpainu «[Ipo npupoaHo-3anoBigHuii (GoHA» Ta MIKHAPOAHY
KonBenmito mpo 30epexeHHs OloioriyHOro pisHOMaHITTS [3,7].
3HMKHEHHsSI BUJIB, sIKi OyJM YacTHHOIO MIirpauiiHUX MaplpyTiB
NTaxiB, BIUIMBAE HA eKOCUCTeMH €BponH, A3ii Ta ADpUKH.

[ocriiini obcTpinu iHGPACTPYKTYpH Yy TPUOEPEKHUX paloHaX
YopHOro MOpsi CHPUYMHWIM 3a0pYyAHEHHS BOJ Ta BIUIMHYJIM Ha
exocucTeMy. 3rijHo 3i crarrero 36 BonHoro konekcy Ykpainu, Oyib-
sKe 3a0pyIHEHHS BOJHUX O0’€KTIB € He3akoHHMM [4]. 30kpema,
pyinyBanus nam6bu Ha Kaxoscwkiii 'EC y uepBHi 2023 poky
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NpPU3BENIO [0 3aTOIUICHHS Ta 3a0pYAHEHHS BEJIUKUX TEPHTOPIM.
3a0pynHeni Boam YopHOro MOps BIUIMBAIOTh Ha PHOOIOBHY
MIPOMHUCIIOBICTh CYCIZIHIX KpaiH, 30kpeMa Typeuunnu ta boxirapii.

Posmimennst 3anumikiB OoenpuraciB, 3pyHHOBaHOI TEXHIKH Ta
yIaMKiB 30poi 6e3 HaJjeKHO{ yTHIIi3a1lii CTBOPIOE BEIHKI MpoOiIeMH 3
BilicbKOBUMH Binxoxamu. Hampuxkian, y XapkiBcbKiili 06macti micis
aKTHUBHUX OoioBux niil y 2022 poui 3amummiocs nonan 200 ToHH
HeOe3MeyHnX BiHCHKOBHX BimXoiB. HEKOHTpOILOBaHE HAKOTHICHHS
[IUX BiIXOJIB CTBOPIOE PU3UKHU 3a0pyAHEHHS IPYHTIB 1 BOJ, IIIO MOXKeE
MPU3BECTH JI0 TSHKKHUX 3aXBOPIOBAHb HACEIICHHSL.

Hacmimkm g CUTBCBKOTO  TOCIIOAApCTBA  TAaKOXK €
KaracTpodiyHUMA: 3a0pYIJHEHHS TIPYHTIB BaXXKUMH MeTajaMH,
BHUOYXiBKOIO Ta  TOKCHYHUMHU XIMIYHUIMHA ~ pEYOBHHAMHU
YHEMOXKJIMBIIIOE BEICHHS CUILCHKOro rocmomapcrsa. Lle mopymrye
cTaTTio 35 3eMenbHOro KOAECKCY YKpaiHH, sIKa PEryJI0€ OXOPOHY
3emens [S]. Y 3amopizpkiit o6macti B 2023 porri Oyiio BUABIEHO MTOHA/T
15 Tucsu rextapiB 3a0pynHEeHHX 3eMenb. e HeraTuBHO BILIMBA€E Ha
CBITOBY TIPOJIOBOJIFYY Oe€3leKy, OCKUTbKM YKpaiHa € OJHHM i3
MIPOBITHUX EKCITOPTEPiB 36PHOBUX Y CBITI.

Exonoriune mpaBo Ykpainu, 30kpeMa crarts 13 3akony Ykpainu
«[Ipo MiKHApPOIHI JOroBOpH YKpaiHw», nepeabdadae MOXKIHUBICTh
MPUTSTHEHHSI arpecopa 10 BIJIMOBIAAJBHOCTI 3a €KOJOTI4HI
3nmounHu [8]. YkpaiHa Bke TOTye TMO30BH 10 MIKHApPOIHUX
CylliB, 1100 OTPUMATH KOMIICHCAIII0 3a €KOJOTIYHI 30UTKH,
3aBJaHi pociiicekoro (exnepaniero. Lli kommeHcarnii MOXyTb
OyTH cCHopsiMOBaHI Ha BIJIHOBJIEHHS E€KOCHUCTEM, SIKI MaloTh
rnoOanbHe 3HaueHHs. CriBnpans Ykpainu 3 OOH, UNEP rta
IHIITUMHA M1KHAPOTHUMU oprasi3arisiMmu JoroMarae
JIOKYMEHTYBaTH €KOJIOTIYHI 3JI0YMHU Ta JIKBIJOBYBaTH iX
Hacmiku. Hampuknaa, MiKHapOgHI €KCIEepTH 3alydeHi o
MOHITOPHHTY CTaHy YOpHOTO MOps, SKE € BaKIUBUM
€KOCHCTEeMHUM PETiOHOM i €Bporu Ta A3ii.

TakuM yrHOM, BiliHa B YKpaiHi Ma€ 3HaYHUI BIUIMB HE JIUIIE
Ha HallilOHAJIbHY, a ¥ Ha CBITOBY €KOJOTiI0, MOPYIIYIOUH SIK
HalllOHaJIBHI, Tak 1  MDKHApOJHI  MPaBOBI  HOPMH.
JIOKyMEHTyBaHHsI 3JIOYMHIB Ta TMPHUTSATHEHHS BHHHUX [0
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BIJIMOBIJAILHOCTI € BAKJIMBUMHU KPOKAMH JI0 EKOJIOTIYHOI

CIPaBEIMBOCTI Ta BIAHOBIECHHS €KOCUCTEMHU Y KpaiHH.
JITEPATYPA

1. Korcrutymis Ykpainu.

2. 3axkoH Ykpainu «IIpo 0XopoHy HaBKOJUIIHBOI'O IPUPOIHOTO

CEpeIOBUILIAY.

3.3axoH Ykpainu «IIpo nmpupoano-3anoBigauii GoHx YKpaiHm».

4. Boanuii Kogekc YKpainu.

5. 3eMenbHUM KOAEKC YKpaiHu.

6. [Tapu3pka KIiMaTHYHA yTO/a.

7. KoHBeHL11ist PO 0XOpOHY 010JIOTIYHOTO Pi3HOMAHITTSI.

8. 3akoH Ykpainu «lIpo mixkHapoHi JOTOBOPH YKpaiHU»

Hecmepuyoea-Cobaxaps Onexcanopa Bonooumupiena
KaHouoam 1opuouyHux Hayx, 0oyeHm,

doyenm Kageopu YyusiibHO-NPABOBUX OUCYUNTTH
([Aninposcokuti Oepoicagnuil yHigepcumem HYmMpIUHIX cnpas)

CYIOBA ®OPMA 3AXUCTY INOPYHWIEHUX,
HEBHU3HAHUX Y1 OCIHIOPIOBAHUMX HUBIJIBHUX
ITPAB TA 3BAKOHHUX IHTEPECIB

YyacHMKaM [MBUIBHUX TPABOBIAHOCHH TapaHTYETbCS
HAJIeKHUHA NpPaBOBUHM 3aXUCT B yMOBax (PyHKIIOHYBaHHS
IHCTUTYTY UMBUIbHOTO TpaBa. CyAOBHUH 3aXHUCT € OJHHUM 13
6aratboxX (pakTopiB, SAKI BHU3HAYAIOTh €(DEKTUBHICTH 3aXUCTY
mpaB Ta iHTepeciB. Ha cydacHoMy erami pO3BHTKY JepkaBa
IparHe MaKCHUMIi3yBaTH 3aXUCT IpaB 1 CBOOOJ JIIOAMHU Ta
rpoOMa/ITHUHA B CyJaX. 3a0e3Me4eHHs IPaBOBO1 CUCTEMH KpaiHU
BUMarae cynoBoro 3axucty. Cyn, ik opras Aep>KaBHOI BIIaaH,
BIJIIFpa€e BUPIILIAIbHY POJIb Y CUCTEMI 3aXUCTY HUBUIBHUX IIPaB.
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30Kkpema, sIK I OKpeMoi 0coOu, Tak 1 Ui 3arajbHOi peaizamii
MPaBOINOPSIKY B CYCHIJIBCTBI IIMBUIBHI TIpaBa € KUTTEBO
BayxmBUMH. CyTOBHI 3aXHCT IUBUILHUX TPaB Ta 1HTEPECIB €
BOXJIMBOI YaCTHMHOK KOHCTPYKLII LMBUIBHOIO IpaBa, sKa
XapaKTepU3Y€EThCSl CKIAHOIO CTPYKTYpOIO Ta (DaKTUIHUM
BIIPOBA/PKEHHSIM 1 JOTPUMAaHHSAM IPUHLMIIY BEPXOBEHCTBA
npaBa. KpiM TOoro, Ba)JMBO 3a3HAYUTH, 110 BCTYII JIEPKABU B
€BPONENUCHKUN MPOCTIp BHUMAarae eQeKTUBHOIO CYyJI0BOI0
3axHCTy IMBUIBHUX IpaB 1 3aKOHHUX iHTEepeciB. Lle € onniero 3
yMOB  €pEKTHMBHOCTI  MEXaHi3My  IIMBUIBHO-IIPABOBOTO
peryroBaHHS.

Takum 4ynHOM, cyznoBa (opMa LIOJ0 3aXUCTY MOPYLICHHX,
HEBU3HAHUX YW OCIIOPIOBAHUX LUBUIBHUX TPaB Ta 3aKOHHUX
IHTEpeCiB  BBAXKAETbCS  YHIBEPCAJIbHOW 1  HaWOULIBII
epeKTHUBHOIO. Y 3B’SI3Ky 3 LIUM 3arOCTPIOETHCA AKTyaJIbHICTh
JOCHIJUKEHHsI  CYIOBOTO  3aXMCTy LUBUIBHUX I@paB  SK
rapaHTyBaHHS Ha 3aKOHO/IaBYOMY PiBHI MpaB 1 CBOOO/I JIIOIHHA
Ta rpOMaJiTHUHA. 3 OTJIs1y Ha 3a3HaU€He METOI0 JIOCIIIKEHHS €
noriu0iieHe BUBYCHHS OCHOBHUX IHUTaHb, SIKI CTOCYIOTHCS
XapaKTepUCTUKH CYJOBOTO 3aXUCTY LUBUIBHUX MpPaB 0COOU Ha
3aKOHOJABUYOMY DIBHI.

[TutanHs (QYHKIIOHYBaHHS CYAOBOi CHCTEMH, a came
3M1MCHEHHS MpaBoCyAs y chepl HIUBIUILHOTO MpaBa CTAHOBUTH
HayKOBHUH iHTepec. BuzHaueHHs MpaBOBOi MPUPOAU CYIOBOTO
3aXUCTYy LMBUIBHMUX IpPaB YYacHUKIB MPaBOBITHOCHUH OyJo 1 €
IpeaIMeToM 0araTboX JOCHIKeHb. Y HayKOBIH JiTeparypi
ICHYIOTh PI3HI MIAXOAM O PO3YMIHHA 3MICTY 1 CYTHOCTI
CYJOBOTO 3aXMCTy LMBUIBHMX IpaB. Tox Wil mpoOiemaruii
npucBiaTiiii  cBoi crarti P. bacenko, ['. AmamecsH, €.
MocTenaHiok, sKi BHUCIOBWJIM Te3y MpO Te, L0 LUBUIbHE
MPaBOCY[JII Ma€ COMiadbHy TWPUPOAY, SIKa TPOSBISETHCS
HacamIiepes] y HOro IOCTYNHOCTI Ui TPOMaJsiH. 3-TIOMIX
OCHOBHUX IHJMKATOpiB JOCTYMHOCTI MPaBOCYIJs BOHU
HA3WMBAIOTh MPAKTUKY HEOOMEXKEHOI CYHO0BOI IOPUCAMKIILII,
HE3JIeKHI CYIOBI TpoIenypH, Oe3MEepemKoIHUN TOCTYI 10
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Cydy, ONTUMAaNbHI CTPOKH po3risiay crpas [1, c¢. 14]. Tox y
3a3HaueHIA Te3l CyAOBUU 3aXHCT TPAKTYEThbCS SK HaWBHUIIA
rapaHrig 3a0e3leueHHs] MpaB 1 3aKOHHUX IHTEpECiB 0coOH,
LUBLIbHA TIPOIIECYATbHI ISIbHICTh MA€ COIliaIbHUN XapaKTep,
110 OPI€EHTOBAHUI HacaMIIepe ] Ha JII0IUHY, ii mpaBa i iHTepecH,
0 TOTPEOYIOTh 3aXHUCTy. A TOMY, Ba)KJIMBO HAroJOCUTH IO
colianpHa TPUPOJA I[HMBUIBHOTO TPABOCYIJIS  TOJSTAE
HacamIepe/] y BUSBICHH] JOCTYIHOCTI JIJIsl TPOMAJIsH.

Bapro 3a3HaumTH, MO BYEHI MiJ MOHATTSIM ITUBIIHLHO-
MIPaBOBOTO 3aXHCTy IMPOIMOHYIOTH PO3YMITH IMependadeHi
3aKOHOM BHJ 1 Mipy 0OOB'SI3KOBOro abo 00O0B'SI3KOBO
MOKJIUBOTO BIUIMBY Ha CYCIIJIbHI BIJHOCHHH, SIKI 3a3HAIU
MPOTUIIPABHOTO  BIUIMBY, 3 HapaxyBaHHSIM BiJIHOBJICHHS
TMTOIIKO/PKEHOT'0, HEB1JIOMOI'O UM OCITIOPEHOro mpasa [2, ¢. 356].
[TigkpiruTFOI0YM 1F0 TyMKY, BapTO HATOJIOCHTH, IO TUTAHHS
3aXUCTy CYZOM LHMBUIBHUX TpaB Ta IHTEPECIB 3aJIUIIAETHCA
BKpail TOCTPUM, OCKUIBKH BiJICYTHICTh HAJIE)KHOTO MPABOBOTO
BPETYJIIOBAaHHS Ta CYINEPEYHICTh OKPEMHX TIOJOXKEHb YHWHHOIO
3aKOHOJ/IaBCTBA TIOPOJDKYE Oarato mpoOJieM Yy 3acTOCyBaHHI
nepenbdadeHNx yKa3aHHMH HOPMAMd CIOCOOIB  3aXHCTy, IO
31e0iIbIoro 1mo30apnse iX e(peKTHBHOCTI W 1CTOTHO YCKJIaTHIOE
3MIIACHEHHS CYIOM 3aXHCTY MOPYIICHUX IIMBIILHHUX TPaB Ta iHTepeciB
YYaCHUKIB CHIpHUX TpaBoBiHOCHH [3, c. 98]. Takum 4mHOM, MeTa
LUBIIBHOTO CY/[IOYMHCTBA PO3IVIAAAETBCS Yy KOHTEKCTI  3aXHCTY
MOpYIIEHNX, HEBH3HAHMX a00 OCIOPIOBAHMX MpaB 4YM iHTEPECiB
YYaCHUKIB  MPAaBOBIAHOCHH, a 3aBJaHHSIM CYyJIOYMHCTBA €
CIIpaBeUTUBHUII Ta HEYTIEPEDKSHUI PO3IJIS Ta BUPIIICHHS [IUBITBHUX
CIIpaB.

OnHi€ero 3 TapaHTiii 3a0e3neueHHs 3axHCTy MpaB Ta IHTEPECiB
0CO0M € 3aKpilUICHHsI NIpaBa Ha CYJOBHI 3aXHCT Ha 3aKOHOAABUOMY
piBHi. OCHOBHHM, TEPBHHHUM JDKEPEIOM 3a0e3ledYeHHsT IIpaB
ocobucrocti € Koncrurynist Yipainu. Came Koncturyiiiss Ykpainu €
rapaHTIE0 CIPABEUIMBOTO CYJOYHHCTBA. Tak, BIAMOBIIHO IO CTaTTi
55 Koncrutynii Ykpainu: «IIpaBa i cBoOoau M0ANHY 1 TPOMaITHUHA
3aXUIIAIOTHCS CyaomM» [4]. 3arajioM, YMHHE 3aKOHOAABCTBO
VYkpaiau He MICTUTh BU3HAYEHHS TOHSTTS IMpaBa Ha CYAOBHM
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3axuct. OnHak, B ctaTTi 7 3akoHy Ykpainu «IIpo cynoyctpiit i
CTaTyC CYAJIB» 3a3HAYA€ThCS, 10 KOKHOMY TIapaHTYeThCS
3axHCT HOTO MpaB, CBOOOJI Ta 3aKOHHUX IHTEPECIB HE3AICKHUM
i 6E3CTOPOHHIM CyIOM, YTBOPCHHUM BIiAMOBIAHO 10 3aKOHY [5].
OTxe, Ha 3aKOHOJABYOMY DiBHI 3aKpiIUIEHO, IO KOXKEH Mae
IIPAaBO 3aXMCTUTH CBOI IIpaBa Ta 3aKOHHI iHTepecHu cy1oM. ToOTo
MIPaBO HA 3aXHCT Ma€ KOXXHUIM YYaCHHUK ITUBIILHUX BIJIHOCHH, a
CyJl HE MO’K€ BIIMOBUTH y IpaBOCyAJli. YHHHE 3aKOHOJaBCTBO
VYkpaiHu pO3KpUBa€E CYTHICTh TOHSTTSA IPaBO Ha CYJOBUHI
3aXMCT CaMe€ 4Yepe3 CUCTEMY CKJIAJ0BUX 3a JOIOMOIO SKHUH
CTae MOJIMBOIO IS peaii3allisi mpaBa Ha 3aXUCT IMBUIBHUX
paB 0CoOH.

KnrouoBumE eneMeHTaMH B CHUCTEMI 3aXUCTY IUBLIBHUX
mpaB 1 CBOOOJ JIIOJMHU Ta TpoMaAsHUHA € cTarts 16
HusineHoro Konekcy Ykpainu, y siKiii 3a3Ha4€HO, IO KOXHA
oco0a Mae IMpaBO 3BEPHYTHUCS 10 CYAY 3a 3aXUCTOM CBOIO
0COOHMCTOTO HEeMaliHOBOTO a00 MaifHOBOTO IpaBa Ta iHTEpECY
[6]. YV cucTtemi 3aXUCTy IUBUIBHHX MPaB Ta iHTEPECIB TOJIOBHY
pOJIb BIIrparOTh TaKOX 3aBJaHHS IUBUILHOTO CYJOYMHCTBA,
nepezndaveHi crarrero 2 LIMBUIBHOTO MPOLECYaIbHOTO KOJIEKCY
VYkpaiau, a came: 3aBIaHHSIMHU IMBUIBHOTO CYJOYMHCTBA €
CTpaBeJIMBHUM, HEyNepeKeHUH Ta CBO€YACHUM po3risy 1
BUPIIICHHS IUBLIBHUX CIPaB 3 METOK €(PEKTUBHOTO 3aXUCTY
MOPYUIEHUX, HEBU3HAHUX a00 OCMOPIOBAaHUX MpPaB, CBOOO YU
iHTepeciB (PI3MYHUX OC10, IpaB Ta IHTEPECIB IOPUIUYHUX OCIO,
iHTepeciB epxasH [7].

HaBenene mae 3mory 3poOWTH BHCHOBOK, IIIO CHOTO/HI
3HaYHMH IHTEpeC CTAaHOBUTh W 3abe3meuye CTaOlIbHICTD
[IUBUTHHAX MPABOBITHOCHH Ta HAICKHHUN CYJJOBUN 3aXHCT MPaB
Ta iHTepeciB KokHOI ocobu. CynoBa Biaja YKpaiHU BHKOHYE
BAXUJIMBY (PYHKIIIO 3aXHCTy Ta TapaHTYBaHHsS IpaB 0coOH y
LUBUIBHOMY CYAOYMHCTBI. AHaI3 IOPUAWYHOI JIITEpaTypu Aae
MIJICTaBU CTBEPKYBATH, L0 IPABO OCOOM Ha CYIOBHM 3aXUCT
LIUBUIBHUX TIPaB € CKJIAJHUM SBUILEM, sKe MoTpedye OGarato
JOoCHiKeHb. TUM He MEHIlI, ICHye 06araTo pi3HUX JTyMOK II0J0
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CYTHOCTI Ta 3HA4YeHHs IMpaBa Ha CyIOBHH po3risa. Takum
YUHOM, TIpo0sieMa CYJOBOTO 3aXMCTy LUBIUIBHMX IIpaB
3aJIMIIAETHCS aKTYAIbHOI0. 30KpeMa, IIpaBo Ha CYI0BUI 3aXUCT
Mae  ocoONMBMH  cTaTyc, SAKMH  3aKpIiIUIOETbCA  Ta
obrpynToByethcsi  KoHcTHTymiero  Ykpainu, ILluBinbHUM
KOZIEKCOM YKpaiHM Ta IHIIMMHU 3aKOHOAABYMMHM akTaMu. Takum
YMHOM, CYJOBHH 3aXHMCT € YaCTUHOI0 NPUHIHILY CYIOBOTO
3aXMCTy LMBUIBHOIO IpaBa, KM Mae CBOi XapaKTEpUCTHUKH,
NPaBOBY NPUPOAY Ta CYTHICTb PETYJIIOBAaHHS y LUBIIBHOMY
Mpasi.
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Hoeocenvcoka Ipuna Bacunisna,

KaHouoam iopuoudHux Hayx, OOyeHm,

npoghecop xageopu Mixchapoono2o ma €8poneicbko2o npasa
Daxynbmemy MidHCHaAPOOHUX 8IOHOCUH

epacasrnozo ynieepcumemy « Kuiscokuii asiayitinuii
YHIgEpcumemy,

m.Kuis, Ykpaina

CYYACHI ITPOBJIEMH 3ACTOCYBAHHA YNHHOTI'O
3AKOHOJABCTBA ITPO ITPALTIO

3 MOMEHTY IOYaTKy HMOBHOMACUITA0OHOI'O BTOPTHEHHS
pociiicbkoi enmeparrii 10 Hamoi KpaiHu, BUHUKIIA HEOOX1THICTh
BHECEHHs I[UIOTO psily 3MiH J0 YMHHOI'O 3aKOHO/ABCTBA IPO
Ipauo YKpaiHu.

Ili 3miHM crocyBajucs OaraTboXx MOMEHTIB. [
MepeBEICHHS TPAIIBHUKIB, 1 3MIHM ICTOTHHX YMOB Tpari, i
NOPSAAKY HaJaHHS BIAIYCTKH, 1 TaK 3BaHOTO NMPU3YNUHEHHS 1ii
TPYAOBOTO JIOTOBOPY, 1 OaraThOX iHIIMX MOMEHTIB. [lyxe
BaXJIMBO 3BEpHYTH yBary Ha Te, 110 y OaraThboX BHIAJKaxX
OCHOBHOIO ITPOOJIEMOIO 3aCTOCYBAaHHS YHHHOTO 3aKOHOJIAaBCTBO
mpo mpamo YKpaiHM € TieBHAa HEOOI3HaHICTh CaMUMHU
poOoToAaBIsIMU, X CHIBPOOITHUKAMHU OPUIMYHHUX CIYXKO, a
TaKO KaJIPpOBUX CIYKO 3acTocyBaHHsIM IMX HOopM. Hy mo-
niepiie, OTHAMHU 3 TIOMYJISIPHUX CTAJIO CAMO 3aCTOCYBaHHS CTaTTi
TpUHAAUATOI 3aKoHY YkpaiHu «IIpo opranizauio TpyaoBUX
BiTHOCHH B YMOBaX BOEHHOTO CTaHy» MO0 TMPU3YITUHEHHS il
TpyZIOBOro JoroBopy. bararo xTo i3 poOoTO/MaBLIiB BHpIIINB
BHKOPHUCTATH II€ 3 METOIO 100 HE 3BUTHHATH BEITUKOI KIJTbKOCTI
MPALiBHUKIB 1 B MAHOYTHROMY MaTH MOKJIMBOCTH 3aJTy4SHHS iX
710 poOOTH. AJie )KOTHUX PO3’SICHEHb HAa TOM yac poOOTOMABII,
3BMYAIHO, HE OTPUMYBAJH. 3BICHO, LI PO3’SICHEHHS 3’ IBUJIUChH
TPOXHU TI3HIMIE 1 JAJIM MOKJIMBICTh YaCTHHI, Ha)Kalbh HE BCIM,
PpOOOTOIABISIM BUIIPABUTH Ti HOMMUJIKH SIKi OyJIM OB s13aHi came
3 TMPU3YNUHEHHSM il TpyIoBOTO noroBopy. llo-mpyre myxe
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MOMYJSIPHUM Y 0araTbOoX pOOOTOMABIIB CTaJIM 3aCTOCYBaHHS
HOpMH cTaTTi 12-i, 3a3HAUYEHOr0 3aKOHY II0A0 MOXJIMBOCTI
HaJaHHS Biamyctku TpuBajocti 90 nHIB 06e3 Oyab-sKuX
00OMEKEeHb.

Bararo xT0 i3 po00TOAABLIB YOMYCh BHPIIIMB Ha TOU
yac, 10 1€ HAJA€eThCsl KOXKeH pik. barato xTo 3 poO0oTOAaBLIB
HE 3BEpPHYB yBary Ha Te, IO II€ MA€ThCsl HA yBa3l 3a yBECh
nepiol BOEHHOro craHy. Tox, y Oararbox Bumajakax, mux 90
KaJeHJapHUX JHIB BIANMYCTKH 0e3 30epekeHHs 3apo0iTHOI
IUIaTH, HalaBaIMCh IOpIYHO. Le crano Benukoro npodiaemMoro y
0araTbOX  BUNAJKAaX  BPETYJIIOBaHHS  IIbOTO  ITHTaHHS.

HactynHuM, TpeTiM npoOJeMHUM MUTAHHAM BUSIBUIIOCS
3actocyBanHs ctarti 60-2 K3mll Vkpainm sika crocyerbes
JTUCTAHIIHHOT poOOTH. Y 0ararbox BHITaJIKaxX ISl AUCTaHIIHHA
poboTa 3acTocoByBajiacs Ha Pi3HUX poOOTAX SKI TUILKH MOXHA
co0i1 ysBuTu. HixTo 13 poO0TO/1aB1IIB HE 3BEpTaB yBary Ha Te, 110
HEOOXiTHO BBECTH THUIOBY (OPMY TPYAOBOTO JOTOBOPY IPO
JIUCTaHLIMHY poOOTYy sKa B)KE 3aTBEPIKEHA 1 MPONOHYETHCA
3a3HaYCHOIO CTaTTer0. bijbIle Toro, He 3BepTaiacs yBara Ha Te,
10 YKJIaJJaHHS TPYJOBOI'0 JOTOBOPY MPO JUCTAHIIMHY poOOTY
3a HasIBHOCTI psly HeOe3MeuHuX 1 MIKIJIMBUX (aKTOpiB B3araini
3a00pOHSAETHCA. 3BHYAHO 1€ BCE NPU3BEIO 10 TOro, IO
JlepaBHUM yrpaBiiHHS [palll po3novyano, Tak 3BaHUM, pei no
YCYHEHHIO IuX MpoOieM. Y OaraTbox BHUMAAKaX IiJCTABOIO
TaKAX TIEPEBIPOK  CTAlM  3BEPHEHHS TPOMAJsH, PO
HemnpaBOMIpHi JIii poboToaaBLs. B okpemux Bumajkax, e 0ynu
aHOHIMHI 3BEpHEHHS B T€JIEPOHHOMY PEXKHMI K1 PEECTPYIOTHCS
y JlepkaBHOMY YIIpaBJliHHI Mparii.

VY 3B’s13Ky 3 ITUM, B Oaratbox BUMAIKaX, 0COOIMBO MO0
NOPU3YNUHEHHS Jlii  TPYJIOBOTO JIOTOBOPY, JEMapTaMeHT
pO3MoYaB MpoIecyaabHl il MO BIJIHOMIEHHIO N0 Oaratbox
poGoTronaBuiB. by Bunucani HeHMOBIpHa KUTbKICTh IPUITUCIB,
1 BIATIOBIAHO 3BEPHEHH JIO POOOTOAABIIS MIOAO YCYHEHHS ITUX
HegonikiB. lle B cBor dYepry, Mpu3Beno 10 HEOOXiAHOCTI
BUIUTATH HE BHIUIAYCHHWX 3apOOITHUX IUIAT, TOBEPHEHHS
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HEBUKOPHUCTAHUX IIOPIYHUX BIAMYCTOK TOIMIO. 3BHUYAWHO, Ha
HaIll TOTJIST, MM MOXKEMO TOBOPHUTH 1 I MPO 0arato pi3HUX
IHIMX HEAOJIKIB 3aCTOCYBaHHS Cy4aCHOTO 3aKOHOJIABCTBA PO
Mpalro sSKe Ma€ PsJi HEY3roJpKEeHb MK CO00r0. Alle, SIK HaM
BOAYA€THCS, € HEOOXITHICTh BCE K TaKU TPUBEIACHHS [0
BIJIMOBITHOCTI BCIX HOPM YMHHOTO 3aKOHOJABCTBA Y KpaiHU MPO
MpaIo Ta BUAAHHS PO3’SICHEHBb IMIOJI0 MOPSIKY 3aCTOCYBaHHS
THX Y THIIHX HOPM TOIIIO.

Deoopuenko Hamanisa Bonooumupiena,

O00KMOp 10PUOUYHUX HAYK, npogdecop,

3a6idysay Kagheopu 3a2anbHOIOPUOULHUX OUCYUNILIH,
YUBIIbHO20 NPABA ma Npago8o2o 3a0e3nedents mypusmy
Kuiscvkoeo ynisepcumemy mypusmy, ekonomixu i npaea,
20108HULL HAYKOBULL CRIBPOOIMHUK 8IO0LTY
NPUBAMHONPABOBUX OOCTIONHCEHD

Inemumymy npagomeopuocmi ma

Haykoso-npasosux excnepmuz HAH Yxpainu,

m. Kuis, Ykpaina

BIJINKOAYBAHHA BUKOHABIEBI ®PAKTUYHUX
BUTPAT 3A 1O0T'OBOPOM ITPO BE3OIIVIATHE
HAJAHHA ITOCJAYT

OcTaHHIM YacoM JOCUTh NOLIMPEHUM BUI0M AisUIHOCTI
a/IBOKATIB Ta MPOBITHUX BITYM3HSHUX IOPUANYHUX (PIpM € Tak
3BaHa pro bono-aisubHicTs (pro bono publico (yiat.) - Ha Gmaro
cycninabeTBa). Llei Bua MisIbHOCTI MOXHA OXapaKTepu3yBaTu
K JOOPOYMHHY MAISUTBHICTh 3 HAJAHHS IOPUAWYHHUX TOCITYT
HaWOIIBIIT Bpa3IMBOMY MpomIapky HaceieHHs. OcoOmuBo 11e
CTaJIO aKTYaJIbHUM 3apa3 MpHU HaJaHHI KOHCYJbTAllll Ta 3aXHCT1
mpaB BilicbkoBOCITYk00BIIB. [IpaBoBe oQopmieHHS TaKoi
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TiSUTPHOCTI HE BUKITIOUYAE YKIIAJICHHS BiIIOBITHOTO JOTOBOPY, 32
SIKUM KJIIEHT He 3000B’s13aHUI OIJIauyBaTH MOCIYTY.

Crarra 904 IK Vkpainu (mami - 1K), nepenbauae
000B’s130K BIJIIKOAYBaTH BUKOHABIIEB1 yC1 (JaKTUUHI BUTPATH,
HEOOXiTHI i1 BUKOHAHHSI JOTOBOPY Mpo Oe30IIaTHE HATaHHS
nocyr [ 1]. 3Baxkarouu Ha Te, 1110 OCOOIMBICTIO ITLOTO PI3HOBUY
JIOTOBOPY IIPO HAJaHHSA IIOCIYI € HOro OC30IUIaTHICTD,
BIJIMOBIHO MOKPUTTSI BUKOHABLIEB] ()aKTUYHUX BUTPAT HOCHUTD
KOMITCHCAI[IHHUI XapaKTep BUTPAYCHHUX 3YCHIb, OCKUIBKH
IHIMUX KOINTIB, KpIM BIAIIKOAYBaHHS (aKTUUYHUX BHUTpAT
BHUKOHABIISI, HE BHOCHTBCH.

3akoHonasenp y 4. 2 cr. 904 LK [1] momwmproe
MOJIOKCHHST 100 OOOB’SI3KY 3aMOBHHKA  BIJIIIKOIYBATH
BHKOHAaBIIEB1 yCi (paKTUYHI BUTPATH, HEOOXIIHI /ISl BUKOHAHHS
JIOTOBOPY, III€ HA JIBA BUIAJIKH:

1) 3amMoBHMK 300608’ sI3aHM# BiAIIKOAyBAaTH BUKOHABIIEBI
yci (pakTU9HI BUTpPATH, HEOOX1THI JUIsl BHKOHAHHS JOTOBOPY Y
BUMAJIKY HEMOXXJIMBOCTI BHUKOHAHHS JOTOBIPHMX YMOB, IO
BHHUKJIA BHACITIIOK BUHU 3aMOBHUKA;

2) 3aMOBHHK 3060B’ A3aHHil Bi/IIKOTyBaTH BUKOHABIIEBI
yci (pakTHUUHI BUTpaTH, HEOOX1/IHI JUIsi BUKOHAHHS JOTOBOPY Y
BHITAJIKy HEMOMJIMBOCTI BHKOHAHHS JIOTOBIPHHX YMOB, IO
BHUHHUKIIA BHACIIIOK HEMEPeOOPHOI CHITH.

[llomo mepmioro BHUMAAKy, TO 3a3HAYEHO, IO
MOKJaeHHs O00OB’S3Ky Ha 3aMOBHHMKAa  BIJIIKOIYBAaTH
BHUKOHABIIEB] ycl TIOHECEH! (PaKTU4HI BUTPATHU, HEOOXITHI JUIs
BUKOHAHHS JOTOBOPY, Y pa3i HAsIBHOCTI HOTO BHHHU K HACTIAKY
HEMOJKJIMBOCTI BUKOHaTH YMOBHU JIOTOBOPY € CBO€PIAHOIO
CaHKIII€I0, SKY 3aCTOCOBYE 3aKOHOJABEIh O 3aMOBHHKA 3a
HEBHKOHAHHS a00 HEHaJe)KHE BUKOHAHHS YMOB JIOTOBOPY IPO
Oe3orIaTHEe HAJaHHS MMOCIYT. 3BaYKAIOYU HA BiJOOpaskeHUH y .
2 ct. 904 11K 3akoHOMaBuUMiA MiIXid, TOXOAMMO BHCHOBKY, IO
HAa Il TPaBOBITHOCUHHM TMOIIUPIOETHCS 3araibHa HOpMa cT. 614
K, 3a sikoro ocoba (B HAmIOMy BHITQJIKy - 3aMOBHHK), sKa
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MOpYyIIUIa 30008’ I3aHHS, HECE BIAIOBIIAIBHICT 3a HASIBHOCTI
ii BuHM (ymuciny abo HE0OepexHOCTi), SKIIO IHIIE He
BCTaHOBJICHO JIOTOBOPOM a00 3aKoHOM. KpiM TOro, BUXOIs9H 31
3MicTy 4. 2 cT. 614 11K, Ha 3aMOBHUKA MMOKJIAA€THCS 000B’ 30K
JIOBOJIUTH CBOXO HEBUHYBATICTh IIPH HaJaHHI mocayr [1].

JpyruMm  BUNAQJAKOM TOKJIAJCHHS OOOB’S3Ky Ha
3aMOBHUKA II10JI0 BiJIIKOTyBaHHS BUKOHABIIEBI YCiX TTOHECEHUX
(bakTUYHUX BUTpPAT, HEOOXITHUX AJIi BUKOHAHHS JOTOBODY, €
CUTYyaIlisl, 3a SKOT HEMOYKJIMBICTh BUKOHAHHS CTaJIacsl BHACIIIIOK
HeriepeObopHoi cuu. Ilin HermepeOOPHOI CHIIOI PO3YMIEMO
00’€KTUBHY, HaJ3BHYaiiHy Ta HEBIJBOPOTHIO NPUPOJHY,
TEXHOTCHHY a0o0 1HIIY MOAi0 (HApHUKIad, 3eMJICTPYC, aBapis,
BOEHHHI CTaH, MOBIHb TOMIO), SIKiH 0co0a B MEBHUX YMOBaX
MiCIIs, Yacy Ta OOCTaBMH HE Ma€ pPealbHOi MOKJIMBOCTI
MIPOTUCTOSITH, BHACTIJIOK YOTO BUMYIIECHO CBOIMH IisiMH 200
0e3IsUTbHICTIO 3aBAa€ MKOAU. J[03BONSETbCA MPUTITHYTU IO
BIJIMOBITAJILHOCTI 3a 3amoMisiHy IIKOAYy, SKa € HaCIiJIKOM
BILJIUBY HENEpeOOPHOI CUITH, TUIBKH 332 YMOBH, AKIIO 1€ MPSIMO
nependadeHo B 3akoHi (Hampukiaa, ct. 904 1K) [1].

3akpinuBmu B cT. 617 11K 3aranpHe mpaBuio, 3a SKUM
Tist 00CTaBUH HETIEpEeOOPHOT CHIIH JIA€ TT1/ICTABY JJIsl 3BUTHHEHHS
OOpKHUKA BiJ BIANOBIAAJIBHOCTI, CJiJ 3a3HAYUTH, MO0 B
OKpeMuX mosioxkeHHsx ri1. 63 1K 3akoHo1aBe1b 3BEpTacTHCS 10
i€l miacTaByU 3BUIBHEHHS OOp)KHHKA BijJ IMBUIBHO-TIPABOBOT
BIJIMOBIIAJILHOCTI, a came: a) y 4. 2 cT. 906 LIK (six ipo miacTaBy
JUIS 3BUIbHEHHST BHUKOHABIS - CY0’€KTa MiANPUEMHHUIIBKOT
JISUTBHOCTI, SIKUH MOPYILIUB JOTOBIP MPO HAJAHHS MOCIYT), Y .
1 ct. 922 1K (s1x mpo mifcTaBy Jisl 3BUIBHEHHS TIEPEBI3HUKA Bijl
BIJIMOBIAAJILHOCTI 3@ 3aTPUMKY Y BIANPaBICHH1 TPAHCIOPTHOTO
3aco0y abo 3ami3HeHHs y MPUOYTTI 10 MYHKTY MPU3HAYEHHS), Y
4. 1 cr. 950 LIK (six mpo mijcTaBy AJis 3BUIbHEHHS IPodeciiiHoro
30epiraya BiA BIANOBIAANBHOCTI 3a BTpaTy (Hecrady) abo
MOILIKO/KEeHH pedi), y 4. 1 c1. 1043 LK (sik mpo miacraBy ass
3BUTBHEHHS YIpaBUTENs BiJ BIANOBIIaTBHOCTI 3a 3aBJaHi
36utkm) [1].
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ITporte monoxenHs 4. 2 c¢r. 904 1K o0 10roBopiB mpo
Oe3oIiaTHE HaJaHHSA TOCIYr HE 3BUIBHSE 3aMOBHHKA BiJ
000B’sI3KY BIAIIKOAYBAaTH BUKOHABIIEBI yCi ()aKTUYHI BUTpATH,
HEOOX1/IH1 JUIsl BAKOHAHHS J10TOBOpY. ToOTO B IbOMY BHIIAAKY
IHCTUTYT HernepeOOpHOI CHUIM HE BHUCTYNAE SK MijcTaBa s
3BIJILHEHHS BIJ] BIIMOBIIaJIbHOCTI, a MEPII 3a BCE - SIK TapaHTis
BIJIIITKOTyBAaHHS BUTPAT BUKOHABIIS.

JITEPATYPA
1. [uBinpHU# Kouekc Ykpainu. Bioomocmi Bepxosnoi Paou
Vkpainu (BBP), 2003, MNoeNe 40-44, c¢m.356. URL:
https://zakon.rada.gov.ua/laws/show/435-15#Text (mata
3BepHeHHs: 08.10.2024 p.)
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COMBATING HOSTAGE-TAKING: IN THE PRISM OF
INTERNATIONAL LEGAL ACTS

The crime of hostage-taking is considered one of the
socially dangerous acts that cause more serious dangerous
consequences for the state, society and individuals. From this
point of view, the development of recommendations on
strengthening the criminal-legal fight against acts of hostage-
taking, improving the practice of applying the norm of criminal
legislation determining liability for the said act is important not
only at the national level, but also at the international legal level.
Thus, international law prohibits not only crimes against peace
and humanity, but also acts of terrorism aimed at creating fear
and panic among the civilian population, murder, illegal arrest
or hostage-taking against persons who do not participate in
military operations.

Until 1987, the act of taking hostages was not established
as an independent type of crime in the criminal legislation of the
former Soviet Union (USSR), which the Republic of Azerbaijan
was part of for a long time. The USSR joined the 1979
International Convention “on Combating Hostage Taking" only
on July 10, 1987. In this regard, on the same date, the Presidium
of the Supreme Council of the USSR adopted the Decree "on
Criminal Liability for Taking Hostages". According to the
decree, when the arrest or hostage taking of a person is
accompanied by the threat of killing, bodily injury or arrest, and
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as a condition for the release of the hostage, forcing the state,
international organization, natural or legal person or a group of
persons to take any action and or forcing to refrain from doing
is punishable by deprivation of liberty for a term of up to ten
years. If the same acts lead to serious consequences, they are
punished by deprivation of liberty for a term of five to fifteen
years, with or without confiscation of property. In that Decree,
which entered into force on July 11, 1987, the Presidiums of the
Supreme Councils of the Allied Republics were instructed to
adapt national criminal legislation acts to it [1].

By the Decree of the Presidium of the Supreme Council of
the Azerbaijan SSR dated July 21, 1987, Article 120-1 (holding
people in hostage) was included in the 1960 Criminal Code of
the Azerbaijan SSR, which defines liability for taking hostages.
That article consisted of two parts and a note. The first part stated
that if taking or detention of a person in hostage for the purpose
of forcing a state, an international organization, a natural or legal
person or a group of persons to do any act or to refrain from any
act, in order to condition the release of the person held in hostage
is related to threatening him, inflicting bodily harm on him or
continuing his detention - shall be punished by deprivation of
liberty for a term of up to ten years. In the second part of Article
120-1 of the Criminal Code, if the same actions cause serious
consequences, the punishment is determined by deprivation of
liberty for a period of five to fifteen years, with or without
confiscation of property. According to the note of the article, the
force of this norm does not apply to the cases of committing such
a crime in the territory of the USSR, when the person taking or
keeping the hostage is in the territory of the USSR, and this
person, as well as the person being held as a hostage, is a citizen
of the USSR. This provision actually made the application of the
mentioned norm in practice unrealistic.

By the Law dated October 21, 1994 of the Supreme
Council of the Republic of Azerbaijan, which regained state
independence in 1991, the word "USSR" was replaced by the
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words "Republic of Azerbaijan" in the reference part of Article
120-1 of the Criminal Code, and this situation continued until
2000. On September 1, 1999, the new Criminal Code of the
Republic of Azerbaijan entered into force, until the old Criminal
Code was repealed.

Article 24 of the Constitution dated 1995, adopted in the
independent Republic of Azerbaijan, establishes the observance
of human and civil rights and freedoms as one of its main
guarantees. According to that norm, everyone has inviolable and
inalienable rights and freedoms from the moment of birth. Since
this provision undoubtedly has its influence on the country's
criminal legislation, the protection of human and civil rights and
freedoms from criminal intent is also included among the duties
of the 1999 Criminal Code.

In the present Criminal Code of the Republic of
Azerbaijan dated 1999, liability for taking hostages was
envisaged in the article 215 included in Chapter 25 titled
"Crimes against public security”, but not in the sections that
provide liability for crimes against the person, as well as crimes
against the freedom and dignity of the person. This article differs
from the corresponding norm of the 1960 Criminal Code of the
Republic of Azerbaijan both in terms of structure and content.
According to the Article 15 of the Criminal Code, the crime of
hostage-taking is included in the category of grave and
especially grave crimes.

The determination of criminal responsibility for acts of
hostage-taking in national legislative acts is also conditioned by
international legal acts. From this point of view, it would be
appropriate for us to review the international legal acts that
define responsibility for taking hostages.

The crime of hostage-taking was for the first time
stipulated in the UN General Assembly's International
Convention "On Combating the Taking of Persons as Hostage"
(December 17, 1979) (the Republic of Azerbaijan joined it by
the Law No. 743-1Q, dated November 9, 1999). According to
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the Article 1 of the Convention, any natural or legal entity or
group of persons who takes or holds another person as hostage
and threatens to kill or injure him or any person who continues
to hold another person (hostage) as a direct or indirect condition
to force a third party, more precisely, a state, an international
intergovernmental organization, any natural or legal person or
group of persons to do or refrain from doing any act commits the
offense of hostage-taking within the meaning of this
Convention.

If any person,

a) attempts to commit the act of taking a hostage or

(b) participates with any person who commits or attempts
to commit an act of hostage-taking also commits a crime for the
purposes of this Convention

Article 2 of the Convention determines that each
participating state should envisage appropriate punishments for
that crime, taking into account its graveness [2].

It should be noted that the crime of hostage-taking is not
defined in the conventions "On Slavery" (September 25, 1925),
"On the Abolition of Slavery, the Slave Trade and institutions
and customs similar to Slavery" (September 7, 1956), as well as
in other international documents. The act of taking people
hostage in the system of normative acts was mentioned in the
Geneva Convention "On the Prevention and Punishment of
Terrorism", which was first accepted as a criminal act in 1937,
but did not enter into force due to the lack of ratification by a
sufficient number of states. An interesting point is that in that
convention, hostage-taking is defined as one of the types of
terrorism, along with kidnapping and hijacking, acts of violence
against persons exercising the right to international protection or
diplomatic immunity [3].

Another important international document related to the
crime of hostage-taking is the Tokyo Convention "On Crimes
and Certain Other Acts Committed on Board Aircraft" adopted
on September 14, 1963 (the Republic of Azerbaijan joined to

147



this convention by Law No. 546-11QD of December 9, 2003).
Thus, Article 1 of the Convention stipulates its application in
relation to the following cases:

a) crimes;

b) actions, whether criminal or not, that may endanger or
endanger the safety of the aircraft or the persons on board or the
property, or actions that endanger the maintenance of proper
order and discipline in the aircraft [4].

The Hague Convention of December 16, 1970 "On
Combating Illegal Seizure of Aircraft® (the Republic of
Azerbaijan joined to it by Law No. 744-1Q dated November 9,
1999) is one of the other important international documents
related to the crime of hostage-taking. According to the Article
1 of the Convention, a person who enters an aircraft by using
force or threatening to use force, or in the form of any
manifestation of intimidation, as well as exercising control over
the aircraft in this way, is considered a person who commits a
crime. The principle of "extradite or persecute™ is established in
the Convention. Thus, according to the Article 7 of the
convention, if the state party to the agreement does not hand over the
criminal who is likely to be located in its territory, without any
exception and regardless of whether the crime was committed in its
territory, it transfers the proceedings for the purposes of criminal
prosecution to its competent authorities [5].

Let's pay attention to an existing example of the application of
this convention in international practice. In 1985, a Trans World
Airlines plane flying from Athens to Rome was hijacked by an armed
group led by a man named Mohammad Hamadei, and the flight
direction was changed to Beirut. At that time, an American citizen
named Robert Statham was shot in the head and thrown from the
plane. In 1987, M.Hamadei was arrested at Frankfurt airport in
Germany for carrying explosive liquid. The US authorities are
demanding his immediate extradition from the government of
Germany as part of the criminal prosecution they started on the
hijacking of the plane. According to the requirements of the
bilateral extradition treaty concluded between the West
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Germany and the United States and the Hague Convention "On
Combating lllegal Seizure of Aircraft”, the government of
Germany had to either extradite M. Hamadei to the United States
or prosecute him on the charges against him. On this eve, two
citizens of West Germany were kidnapped and held hostage by
M. Hamadei's brother in Lebanon. For this reason, the
authorities of Germany refuse to fulfill the request of the
Americans for the extradition of M. Hamadei, preferring to carry
out criminal prosecution related to the cases of kidnapping,
hostage-taking and murder committed by him by the national
jurisdictional authorities. Although the US government prefers
the investigation of the proceedings related to M. Hamadei in
their own country, for obvious reasons, they understand this
position of Germany and help the proceedings conducted in
Germany by providing the necessary witnesses to confirm the
accusation of M. Hamadei. As a result, hostages held in Lebanon
are released, M. Hamadei is found guilty and sentenced to life
imprisonment [6].

The national legislative acts regulating the fight against
terrorism and air traffic crimes, including the crime of hostage
taking, were mainly formed on the basis of international
conventions concluded in the 1970s and 1980s. Among those
conventions, we can indicate the Montreal Convention of
September 23, 1971 "On Combating Illegal Acts Against the
Safety of Civil Aviation" (the Republic of Azerbaijan acceded
to it by Law No. 740-1Q dated November 9, 1999), The Protocol
dated February 24, 1988 on combating illegal acts of violence at
the airports providing civil aviation services which completes
this Convention (the Republic of Azerbaijan joined to it by the
Law No. 741-1Q, dated 09.11.1999), the New York Convention
dated December 14, 1973 "On the prevention and punishment of
crimes against the security of persons benefiting from
international protection, including diplomatic agents” (the
Republic of Azerbaijan joined to it by the Law No. 61-11Q, dated
02.02.2001), the Convention dated March 10, 1988 "On
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Combating Illlegal Acts against the Safety of Maritime Shipping" (the
Republic of Azerbaijan joined to it by the Law No. 548-11Q, dated
December 9, 2003), the Protocol dated March 10, 1988 "On combating
illegal acts directed against the security of stationary platforms located
on the continental shelf" (the Republic of Azerbaijan joined to it by

the Law No. 549-11Q, dated 09.12.2003).

By the way, the Geneva Conventions of 1949 and the
Additional Protocols of 1977 to them envisage the display of a
humanitarian position in relation to persons captured, injured,
including hostages during armed conflicts and wars. According to the
Article 12 of the International Convention for the Suppression of the
Taking of Persons as Hostages (1979), this Convention applies to
situations occurring in peacetime, does not apply to acts of taking
of persons as hostages committed in the course of armed
conflicts as defined in the Geneva Conventions of 1949 and the
Protocols annexed thereto.
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SOME ORGANIZATIONAL AND LEGAL ISSUES OF
INFORMATION SECURITY IN THE STATE
ADMINISTRATION OF THE REPUBLIC OF

AZERBAIJAN

As a rule, information means data that has been processed,
organized, or structured in a way that gives it meaning.
According to the article 2 of the Law No. 460-1Q, dated April 3,
1998 of the Republic of Azerbaijan "on Information,
informatization and information protection”, information is
facts, opinions, information, news or other information created
or obtained as a result of any activity, regardless of the date of
creation, presentation form and classification. Article 3 of the
Law No. 1024-11Q, dated September 30, 2005 of the Republic
of Azerbaijan "on obtaining information" defines information in
the same context [2]. Information means facts, opinions,
information about the events, processes, manifestations,
activities and objects that occur in nature and society.

Information forms may be printed, typed, electronically
stored, mailed, or transmitted by e-mail. According to the type
of access, information is divided into public information for
general use and restricted information. Different types of
information are distinguished in the legislation: documented
information (document), public information, confidential
information.  Documented information  (document) is
documented information in the form of text, sound or image on
a material carrier regardless of the information source, storage
location, official status, type of ownership, and whether it was
created or not by the organization to which it belongs. Public
information is considered to be documented information the
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acquisition, provision or use of which is not restricted by the
legislation of the Republic of Azerbaijan and is intended for
general use. In other words, information the acquisition of which
is not restricted by the law of the Republic of Azerbaijan is
considered to be pucblic information.

According to the legal regime, the information the access
of which is restricted by law is secret and private (confidential).
State secrets are secrets, professional (doctor, lawyer, notary),
commercial, investigative and judicial secrets, the access of
which is restricted for the purpose of protecting the legal
interests of citizens, organizations, enterprises and organizations
created regardless of the type of ownership, and other legal
entities are confidential. Confidential information is information
restricted to be obtained for the purpose of protecting the legal
interests of citizens, departments, enterprises and organizations
established regardless of the type of ownership, and other legal
entities, as well as professional (doctor, lawyer, notary),
commercial, investigative and judicial secrets. Personal data is
divided into confidential and public categories according to the
type of access (acquisition). Public information is considered to
be facts, opinions, information created or obtained in the process
of fulfilling public duties determined by laws or other normative
legal acts [3].

In addition to the above-mentioned laws, numerous other
normative-legal acts on electronic management, information
technologies and cyber security have been adopted in the
Republic of Azerbaijan. These include laws and Presidential
Decrees, decisions and orders of the Cabinet of Ministers, and
local level legal acts of individual central government
authorities: Law "on Freedom of Information” (June 19, 1998,
No. 505-1Q), "Law on electronic signature and electronic
documents (March 9, 2004, No. 602-11Q), Law "On electronic
commerce” (May 10, 2005, No. 908-11Q), Law "On Biometric
Information™ (June 13, 2008, No. 651-111Q), Law "On Personal
Data" (May 11, 2010, No. 998-111Q), "On Cybercrime™ Law on
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Ratification of the Convention (September 30, 2009, No. 874-
I11Q), "With automated processing of personal data Law on the
approval of the convention on the protection of related persons
(September 30, 2009, No. 879-111Q), Decree "On measures to
ensure information security in the state bodies of the Republic
of Azerbaijan™ (December 29, 2004, No. 172), Decree "On the
approval of the Regulation on disclosure of acts of state and local
self-government bodies through electronic information systems™
(February 16, 2011, No. 385), Decree "on some measures in the
field of organization of the provision of electronic services by
state bodies” (May 23, 2011, No. 429), Decree "on some
measures related to ensuring the security of Internet information
resources and e-mail addresses of state bodies of the Republic of
Azerbaijan™ (June 19 2012, No. 654), Decree (July 06, 2012,
number 676) on amending Decree dated 23.05.2011, number
429 of the President of the Republic of Azerbaijan "on some
measures in the field of organizing the provision of electronic
services by state bodies”, Decree on "approval of the
Regulations on the Interdepartmental Electronic Document
Circulation System" (September 4, 2012, No. 692), Decree " on
approving the "Memorandum (dated Nobvember 7, 2012) of
Cooperation on Information and Communication Technologies
between the Government of the Republic of Azerbaijan and the
United States (December 19, 2012, No. 786), Decree "on
approving the Regulations on the Electronic Government Portal
and the measures related to expanding electronic services"
(February 5, 2013, No. 813), National Strategy on Information
and Communication Technologies for the Development of the
Republic of Azerbaijan (2003-2012 years)" (approved by
Decree No. 1146 dated February 17, 2003) etc.

Since people, government agencies, non-governmental
agencies, civil societies, private companies rely on the internet
to carry out their activities, the internet has a public service
value. In this regard, users have legitimate expectations that
internet services should be accessible, without discrimination,
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cost-effective, secure, reliable and sustainable [1]. In addition,
no one should be subject to unlawful or disproportionate
interference with their rights and freedoms when using the
Internet. Because of this, the provision of information security
is of great importance in both public and state administration.

As we known, since 1995, the Conference of the Parties to
the UN Framework Convention on Climate Change (UNFCCC)
has been held every year. The main purpose of this event is to
assess progress in the fight against climate change in the world.
Starting from the mid-1990s, the Kyoto Protocol, which contains
mandatory legal obligations regarding the limitation of
greenhouse gas emissions in developed countries, was discussed
within the framework of the said conference. In the sessions held
in 2011-2015, the Paris Agreement, which is considered the
most important international document in the fight against
climate change, was discussed and adopted in 2015. The COP is
the official Conference of the Parties meeting where
governments assess international efforts to make progress on the
Paris Agreement and Convention and to limit global warming to
1.5°C based on the latest scientific research and data. During
COP events, world leaders come together to assess progress and
discuss the best solutions to combat climate change. Currently,
the Convention consists of 198 Parties (197 countries and the
European Union).

Azerbaijan is determined to become one of the leading
countries in the field of renewable energy and uses its rich wind
and solar potential for this purpose. It is also an important
component of the country's plan to reduce greenhouse gas
emissions by 40% by 2050. The country is diversifying its
current energy system to increase the share of renewable energy
in electricity generation to 30% by 2030 and become a leader in
the field of green energy. Azerbaijan, as an exemplary country
in this field, is expected to update its national targets within the
next Nationally Determined Contributions document in
accordance with the 1.5°C target.
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As we known, at the plenary meeting of COP28 held on
December 11, 2023, the Republic of Azerbaijan was chosen to
host COP29 by a unanimous decision by the countries of the
world. The next conference is planned to be held in November
of this year in Baku (November 11-22, 2024 at Baku Stadium).
Taking into account the international importance of the event, it
was considered important to pay more attention to information
security rules in our republic and to strictly observe these rules.
At the same time, it is important to educate users who use the
Internet and other information sources in order to protect
personal and sensitive information, including protection against
cyber threats, and to show proper behavior against attempts to
capture information. In general, in modern conditions, there is a
very serious need to strengthen information security measures
during mass and large-scale events such as COP29. In this
regard, we consider it expedient to present certain rules to the
relevant structures for the purpose of preventing the loss of any
information and ensuring information security by the relevant
state authorities, and in this case, we recommend, in particular,
to observe the following:

1. Strong password generation.

Setting strong passwords is one of the simplest and most
effective ways to protect data. The facts that passwords should
be at least 8 characters long, contain small and capital letters,
numbers, and special characters (setting simple passwords like
123456 or "password" is not recommended) is expedient. In
addition to using a different password for each account,
passwords should also be changed regularly;

2. Paying attention to suspicious links and letters.

Phishing attacks are one of the most common methods
used to steal personal information. When you receive an email
from someone you don't know or from a suspicious source, don't
click on links or open attachments in that email. Always check
the sender's email address carefully and access information
through official websites;
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3. Using encryption and secure communication tools.

It is advisable to use encrypted communication channels
(such as HTTPS protocol or VPN) when transferring personal
data. This allows you to prevent theft of data when it is
transmitted over the Internet;

4. Periodic updating of antivirus and security software.

It is necessary to always use antivirus programs on
computers and devices in use and to update them periodically.
Antivirus software helps prevent malware (malware, spyware,
viruses, etc.). In addition, regular updates of the operating
system and all software are necessary. Because updates make it
possible to improve newly discovered vulnerabilities in the
process of use;

5. Attention to the security of Wi-Fi networks. In
particular, it is necessary to be careful when using public Wi-Fi
networks. Sharing sensitive information on open networks is
considered risky, as cyber-attacks can occur more easily on such
networks. For this purpose, it is advisable to create a strong
password for the Wi-Fi network in use and use the WPA3
encryption method,;

6. Data backup.

It is also necessary to regularly back up files and data to
external storage devices or reliable cloud services. This will
allow data recovery in the event of malware attacks (e.g.
ransomware) or hardware problems;

7. Security of mobile devices.

It is important to use security features for mobile phones
and tablets. Enabling screen locks, using strong passwords or
biometric authentication (fingerprint or facial recognition) is
necessary. It is advisable to disable NFC, Bluetooth and Wi-Fi
connections when not in use.

8. Be careful when sharing information. Caution is
essential when sharing personal information on social media or
the Internet. Thus, since not knowing with whom and where the
information will be shared creates a security risk, the shared
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information can be used against the person himself.

It is also important to note that information security is the
responsibility of all users, but not just technology professionals.
Every user can contribute to data protection and protect
themselves and their data against cyber threats by taking simple
measures. Behavior in accordance with safety rules and data
protection when using the Internet are the main factors that
guarantee safety. Currently, the most common methods used by
cybercriminals on companies is to send emails that will attract
the direct interest of users. These include fake discount news,
salary increase news, fake orders, approved new fake staff tables
and such other relevant information. In order to protect against
these attacks, e-mails from unfamiliar or unknown users, as well
as e-mails already in the spam folder, should be deleted
immediately. At the same time, it is necessary to inform the
system administrator and information security staff about this.
Since it is important to strengthen information security
measures, it is considered appropriate to prepare and
periodically update the information security manual and send it
to corporate e-mail addresses for the information of employees
working in government institutions.
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CAUSES OF CRIME AND CRIMINAL PERSONALITY:
HISTORY OF SCIENTIFIC VIEWS

Over the years, philosophers, lawyers, sociologists and
psychiatrists have put forward criminal law concepts and ideas
about the nature and causes of crime, as well as about the
personality of the criminal. It was this factor that caused the
emergence in criminal law of the enlightenment-humanist
school, the classical school of law and the anthropological-
sociological school. Many years of addressing the topic of crime
and its causes by both lawyers and representatives of other
professions led to the emergence of both common views and
differences among scientific schools and theories. For example,
representatives of the positivist theory argued that in the study
of crime and punishment it is sufficient to use the achievements
of legal science alone. Ilham Rahimov in his work “Philosophy
of Crime and Punishment” notes that “History shows that
philosophers at all times put questions and tried to answer them
earlier than lawyers. And it is natural, because the essence of
philosophy is in thinking over the universal problems of “the
world - man”. Consequently, if the object of punishment is a
person, who at the same time acts also as a subject of crime, it
should be recognized that without philosophy it is impossible to
explain the essence and content of the system “crime - person -
punishment”. In this case, legal sciences, in particular criminal
law and criminology, are powerless” [17, p. 10].

The greatest contribution to the study of the causes of crime,
the personality of a criminal was made by ancient philosophers
of Greece and Rome. Criminal-political problems were initially
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studied as part of general philosophical systems, that is why
“philosophy was earlier than jurisprudence” [ 2, p. 55].

Democritus (V-IV centuries B.C.) called the main
conditions for committing crimes the conditions of life in
society, as well as the shortcomings and mental vices of
criminals. Education, he believed, is the main way of prevention,
because the cause of wrong behaviour is ignorance of more
correct behaviour [8, p.4].

His student Aristotle (IV century BC), on the contrary,
considered it useful to impose a punishment more severe than
any benefit received from the crime [4, p.8], and connected the
effectiveness of prevention with mental coercion under the
threat of retribution [2, p.55].

With the fall of Rome, the development of criminal and
criminological ideas came to a halt. In the criminological sphere,
the idea of the causes of criminal behaviour for many centuries
was given to the influence of evil forces, the devil's temptation,
etc., there was a confusion of the concepts of sinful and criminal,
in connection with which, along with common crimes, so-called
crimes against faith - blasphemy, theophany, heresy, witchcraft
- became widespread [15, p.57].

One of the founders of the Enlightenment-Humanist
movement was Charles Montesquieu (1689-1755). His criminal
law views are reflected in the famous works ‘Persian Letters’
and ‘On the Spirit of Laws’. Montesquieu emphasised the
importance of a humanistic approach to crime and punishment.
He advocated that punishments should be commensurate with
the offences committed, that is, applied fairly and
proportionately. In his opinion, excessively cruel and unfair
punishments do not prevent crime, and cause discontent in
society [3, p. 159, 231]

Charles Montesquieu's ideas were later developed by
Cesare Beccaria (1738-1794). Beccaria was the author of the
famous treatise “On Crimes and Punishments”. He systematised
the criminal law views of his predecessors and, having put
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forward a number of new ideas, pointed out ways of improving
criminal law. The Italian thinker was called a defender of the
interests of humanity. The new system of justice based on
legality, fairness, equality and humanism was adopted and
implemented by many thinkers and statesmen such as Blackston,
Eden and Catherine 1. King Leopold Il in 1765 banned the use
of capital punishment and torture in Tuscany. King Gustav 11 of
Sweden issued a decree banning torture in 1772, and in 1779
limited the use of the death penalty, retaining it only for treason
and patricide [6, p.3]

Voltaire, one of the most prominent figures of the French
Enlightenment, like Montesquieu and Beccaria, advocated the
humanisation of criminal law. His views on criminal law are
mainly set out in his works ‘Commentary on the Book of Crimes
and Punishments’ and ‘The Reward of Justice and Humanism’.
Voltaire wrote: ‘It is better to risk acquittal of the guilty than to
condemn the innocent.” He believed that laws should not only
restrict people, but also provide them with opportunities [19, p.
179, 183].

After the French Revolution of 1789, the scientific
research of representatives of the classical school of criminal
law, based on the provisions of the Enlightenment-Humanist
theory and classical German philosophy, subsequently led to the
formation of criminology as an independent scientific discipline
[13, p.125].

Many European thinkers turned in their studies to the search
for the causes of crime, because, as T. More wrote, ‘if the causes
of crime remain unchanged, crimes will be committed
constantly’ [5, p.73].

J.-P. Marat in his work ‘Plan of Criminal Law’ states that
‘it is much more reasonable to prevent crime than to punish it’
[14, p.105].

Famous representatives of the classical school include
Bentham, Blackstone, Romilly, Mackintosh, Buxton, Peale,
Feuerbach, etc [16, p.21].
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However, the practice of combating crime, in accordance
with the ideas of the classical school of criminal law, actually
proceeded from the understanding of crime as a manifestation of
the free will of the offender and was limited only to the
application of criminal penalties [4, p.13, 14].

The views of A. Feuerbach were very close to the views of
I. Kant (1724-1804), the founder of classical German
philosophy. According to Kant's theory of the categorical
imperative, ‘we should act towards others as we would like them
to act towards us’ [9, p. 514]. Feuerbach relied on the principle
of material truth, which provides for the proof of the
circumstances of the case and their correct qualification. [18, p.
59].

Thus, classical jurisprudence significantly limited the
criminological possibilities of crime prevention, abandoning the
study of the personality of the criminal, biological,
psychological, social causes of crime [10, p.109].

The founder of the anthropological direction is considered
to be C. Lombroso, who set out in his famous work ‘Criminal
Man’ the theory of mono-factor determinism, according to
which there is a connection between the anatomical and
physiological features of a person and his propensity to commit
crimes.

In his later works, such as “Crime” and “The Female
Criminal and the Prostitute”, Cesare Lombroso departed from
his orthodox views. Analysing sociological data, he investigated
the effects of education, poverty, alcoholism and population
density on crime. In the end, Lombroso concluded that criminal
behaviour was caused by many factors: climatic, socio-cultural,
hereditary and others. [11 p. 12; 12, p. 27].

Enrico Ferri, within the framework of social defence theory,
proposed the introduction of a dual preventive mechanism: the
improvement of social conditions to prevent the commission of
crime, and the isolation of those who have already committed
crimes, temporarily or permanently, to protect society. This
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approach combines preventive measures with protective
measures aimed at reducing crime and ensuring public safety
[20, p. 544]. Enrico Ferri classified criminals into five groups:
congenital criminals, habitual criminals, mentally ill criminals,
accidental criminals, and criminals who commit crimes out of
fear. This classification certainly had a progressive value. [ 7,
p.111].

Representatives of the anthropological-sociological school
(R. Garofalo, F. Gramatika, J. Pinatel, A. Szabo) developed the
concept of ‘dangerous condition’. According to this doctrine,
persons prone to committing crimes are considered socially
dangerous and are subject to isolation from society through
specialised hospitals and prisons. [1, p. 42].

The issues of crime and causes of crime, punishment and
personality of a criminal are widely covered in the works of
domestic authors: 1. Rahimov, F. Samandarov, Sh. Samedova,
R. Shamsizade, N. Aliyev, I. Agaev, V. Mansurov. In particular,
I. Rahimov in his book ‘Philosophy of Crime and Punishment’
considers such issues as sources of crime, essence of
punishment, future of punishment, philosophical understanding
of crime and its causes, offering their detailed analysis.
Currently, the problem of the personality of the offender has a
complex nature and is studied from the position of a number of
sciences: criminology, criminal law, criminal-executive law,
criminology, forensic and penitentiary psychology. As I.
Rahimov rightly points out, if we want to explain the cause of
human criminal behaviour, and thus understand the essence of
crime and punishment, we should use the achievements of other
sciences [17, p.7].

Thus, throughout the millennial history of mankind, there
has always existed in the consciousness of society a stable
representation of the most typical features of the criminal
relevant for a particular historical period. In the era of Antiquity
formed important ideas about the nature of crime, certain
features of the personality of the criminal, there were attempts
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to isolate the causes and conditions contributing to the
commission of a crime.

The causes of crime were seen in the unfair distribution of
benefits and individual shortcomings (vices) of a person. After
the fall of Rome came the domination of the church. For many
centuries, from the early Middle Ages until the beginning of the
European industrial era, the religious worldview explained the
presence of criminal features of the influence on man of evil
forces opposing God, and pushing man to spiritual destruction.

The Renaissance and later the Enlightenment caused interest
in human nature, the development of criminal law ideas, the formation
of the classical direction of criminal law, a departure from the
theological concept of understanding the world. Gradually crystallised
thoughts about the social nature of crime (More), the need to study the
personality of the criminal (Grotius), the humanisation of the criminal
process and the procedure of punishment (Beccaria).

Presented in the article historical and legal review of the
formation of scientific ideas about the causes of crime and the
correction of criminals allows us to conclude about the complex nature
of the causal complex of crime, the most important part of which
remains the personality of the criminal in the combination of its
social and biological principles. Correction of the criminal
should be based not only on purely legal measures, but also on
the systematic, scientifically based use of psychological and
pedagogical, psychotherapeutic tools, achievements of
psychiatry. Criminal punishment without correction is
merely retribution.
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byzepa Onena Isanisna,

00KMOp IPUOUYHUX HAYK, Npoghecop,

npoghecop kageopu Koncmumyyiuno2o ma
AOMIHICMPAMUBHO20 NPasa

Hayionanvnozo mpancnopmmuozco ynieepcumemy

Kupenxko Cepein I'eopzitiosuu,

KaHouoam iopuoudHux HayK, OOyeHm,

ooyenm Kageopu YyuginbHO20 Ma KPUMIHATLHO20 NPA8a
OPUOUUHO2O0 (haKyIbmemy

Incmumymy ynpaenints, mexuono2iu ma npasa
Hepoicasnozo yuisepcumemy inghpacmpykmypu ma
MexHOo02IU

BIK OCOBH SIK CKJIAJJOBA KPUMIHAJILHO-
MMPABOBOI OLITHKHA
BUMHEHOT'O HEIO CYCILILHO HEBE3NEYHOI'O
TISTHHS

BpaxyBaHHs BiKy 0coOM Npu KpUMIHAJIbHO-IIPABOBIM
OLIIHIII BUMHEHOI'O HEI0 CYCNUJIbHO HEOE3MEYHOro AISIHHA Mae
BAJKIIUBE 3HA4YCHHS, OCKUIBbKHU BIK KpUMIHAJIbHOI
BIJNOBIJAJILHOCTI € OOOB’SI3KOBOI0  O3HAaKOI  CyO’eKTa
KPUMIHAJIBHOIO MPABOIMOPYIIEHHS (a, OTXe, Oe3rnocepesHbo
BIUIMBA€ Ha HAasABHICTh a00 BIJICYTHICTb y MOBEAIHII OcoOU
CKJaZly KpPUMIHAJIbHOTO TIPABONOPYIIEHHS SIK MiJCTaBU
KpUMIHAJIbHOI  BIAMOBIJANBHOCTI), OKpPIM TOTrO, BIKOBI
0Cc0o0JIMBOCTI 0cOo0M 0Oarato y 4oMy BU3Ha4YarOTh OCOOJIMBOCTI
CIPUHHATTS HEI0 CBO€I TMOBEAIHKM Yy PI3HUX IKUTTEBUX
cUTyarisx. ¥ mboMy paKypci HEMPUITYCTHMOIO € CUTYAITisl, KOJIH
3aKOHO/aBYa periaMeHTauis BIKY KPUMiHaJIbHOT
BIJIMOBIAAJILHOCT] HE BPAXOBYE SIK TSYKKOCTI BUMHEHOTO 0COO00
HisHHS, Tak 1 (AKTUYHOI 3JaTHOCTI BIAMOBIIHOT 0Oco0OU
aJIeKBaTHO OI[IHIOBAaTH BJAacHy TMoBeAiHKy. Ha xanb,
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JOBOJUTHCS ~ KOHCTAaTyBaTW, 10 YWUHHE  KpUMiHaJIbHE
3aKOHOJABCTBO YKpaiHU HE 3aBK]M B IOBHIM Mipi BpaxoBye
Taki MOMeHTH. Tak, 3a BUMHEHHS LIJIOTO Py KpUMiHAIBHUX
MPaBOIOPYIICHb, SIKI CBiAYaTh MPO MIABUIIEHY CYCIHIJIbHY
HeOe3neKky Cy0’€KTiB TocAraHb, 30KpeMa, 3a KaTyBaHHS,
HEe3aKOHHE 1030aBJIeHHs BOJII 00 BUKPaJCHHS JIIOJUHU Ta 1H.,
BIAMIOBIMANBHICTh, 3TIOHO 3 IOJOXKEHHSIMH  CT. 22
Kpuminaneaoro koaekcy (nam — KK) Ykpainu, Hactae e 3
IIICTHAMIIATA POKIB, XOYa TaKOro pOJAY JisTHHS HEpiIKo
BUMHSIOTH OCOOM y BIIll BiJf YOTUPHAIIATH 10 IIICTHAALSATH
POKIB, SIKi BXE IOCTATHRO PO3YMIOTh BCEO HEOE3IEUHICTh CBOIX
BUMHKIB, aJie MOBEAIHII SIKUX HE MOKHA 3apa3 JIaTH HaIEeKHY
KPUMIHAJIBHO-TIPABOBY OLIIHKY, OCKUIBKM BOHU HE MIJIATAIOTH
KpUMIHAJIBHIN BIMOBIAIHHOCTI 32 BUMHEHE.

Sx Biomo, 3rigHo 3 4. 1 cT. 22 KK Ykpainu, KpuMiHaIbHIHA
BIZAMOBIZAIBHOCTI MIIATal0OTh OCOOHM, SIKUM [0 BUYMHEHHS
KPUMIHAJIBHOTO TPABONOPYIICHHS BHIIOBHUJIOCS IICTHAAISTH
pOKiB, a y BHMaaKax, nependadyeHux 4. 2 1i€i crarTi,
KpUMiHaJIbHA BiIOBIIALHICTh HACTAE 3 YOTUPHAIIATHPIYHOTO
BiKy. [Ipu BCTaHOBIEHHI BiKy KpMMiHAIbHOT BiJINOBITAJIBHOCTI
3aKOHO/ABEIh MAa€ BUXOAHUTH SIK 3 TSHKKOCTI BUMHCHHUX JTisTHb, 1X
MOIIMPEHOCTI Ccepell MEeBHOro Koia ocib, Tak 1 3 IXHIMH
MOKJTUBOCTSIMA ~ QJICKBATHO OIIIHIOBAaTH CBOKO  CYCITUIBHO
HeOe3MevHy MOBEIIHKY, 1110, BIIACHE, 1 JI03BOJISIE MOPYIIYBATH Y
pa3i HEOOXIIHOCTI MHUTaHHS TMpPO NPUTATHEHHS iX 10
KpUMIHaIBHOI BiMOBIanbHOCTI. 3 11boT0 npuBoay B.S. Tariiii,
aHaJII3yI0uM y CBIN Yac Mepelik JAisHb, nepedadyeHux 4. 2 ct. 22
KK Vkpainu, 3a3HadaB, 10 B OCHOBY 3HWXKEHHS BIKY
KpPUMIHQJIBHOI BIAMOBIAAIBHOCTI 3a HHUX TMOKIAJEHI Taki
KpuTepii: 1) piBeHb pO3yMOBOTO pO3BUTKY, CBIIOMOCTI 0COOH,
SKUN CBIJUUTH MPO MOXKIIMBICTH YK€ B YOTHUPHAIUATH POKIB
YCBIJIOMJTIIOBAaTH CYCHUIbHY HEOE3NEYHICTh 1 MPOTHIPaBHICThH
37I04MHIB, mepepaxoBaHux y 4. 2 cr. 22 KK; 2) 3Hauny
MOLIMPEHICTh OUIBIIOCTI 3 WX 3J0YMHIB Cepel MiUTITKIB; 3)
3HAYHY CYCIUJIbHY HEOE3MEeUHICTh (TSKKICTh) OUTBIIOCTI 3 1UX
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smounHiB [1, 132]. ¥V cBoro uepry A.A. My3suka BKa3ye:
«ObmexenHs 14-16 pokamMu MiHIMAJIBHOTO BiKY, 3 SIKOTO MOXE
HACTaBaTH KPHMiHAJIbHA BIANOBIIAIBHICTH, ITOB’SI3aHO 3 THM,
10 caMe y IIbOMY BiIli BiJIOYBa€ThCs CTAHOBJICHHS ITITITKA K
0COOMCTOCTI, TepeXia BiJ IUTAYOrO CTaHy IO AOpocioro. Y
IIbOMY BiIli HETIOBHOJIITHI BXE€ MOXYTh PO3YMITH ¥ OIlIHIOBATH
CBOI BUMHKH, X04a TICUXIKa iX I1e He 30BCiM chopmoBana. Bonu
HE 3aBXKIU KPUTUYHO CTaBIATHCA JO CBOIX [iil, CXWUIIBHI IO
HACHiAYBaHHS, MOXYTh BUMHHTH TIPABONOPYLICHHA 13
MIOMHJIKOBUX YSIBJICHb [IPO TOBAPUCTBO, HEPIIKO HECITPOMOKHI
MPOTHCTOSITH HETAaTUBHOMY BIUIMBOBI iX oTo4YeHHs» [2, 81]. B
LIJIOMY, 1€ TaK, MPOTE, MOPAJ 3 LIUM, CIIiJ] 3a3HAYUTH, 110 MPH
BUpINICHHI TMTAaHHS BCTAHOBJICHHS BIKY KpPUMiHAJIBHOL
BIJIMOBIAANIBHOCTIANSA 0Ci0 y BIilll Bl YOTUPHAALUSTH [0
ITICTHAIISATH POKIB 32 KOHKPETHI CYyCIUTEHO HEOC3TICUHI TisTHHS
came y TMEeBHUU MPOMDKOK Yacy, MOTPIOHO BpaxoBYBaTH, IO
OKpIM 3arajlbHUX 3aKOHOMIPHOCTEH BIKOBOTO PO3BHTKY TaKHX
oci0 ICHYIOTb ¥ 0COONMBOCTI iX pO3BUTKY, 3YMOBIICHI
cenn(iko TEBHUX ICTOPUYHHX TEPiOfiB, OB S3aHUX,
30KpeMa, 3 HasBHICTIO Yy JIIOJeH PI3HOMAHITHUX pPeCypceiB 1
MOXJIMBOCTEH (y T. Y. 1 MOXJIMBOCTEH OJIepKyBaTH Ta
00polOusiTu iH(pOpMaIlito, OI[IHIOBATH BIIACHY MOBEIIHKY 1 T.I1.),
a, OTXKe, SKIIO 3 Takoi TMO3HUIlli TOPIBHIOBATH IiITITKIB,
HAMpPUKIAJ, CePeINHA MHUHYJIOTO CTOPIdYsl Ta Cy4acHOCTi, TO
HaBpPs YU MOXKHA CTBEPIKYBATH, IO BOHU HE BIIPI3HIIOTHCS
MK €000 1 J0 HUX TOTPIOHO 3aCTOCOBYBATH OJHAKOBI
HOPMAaTUBHI NIAXOAU NPU BUPIIICHHI MUTaHHS BCTAHOBJICHHS
BIKY KpuMiHanpHOI BianoBigadbHOCTi. ToOTo, sKImIO B
momepeAHi Yacu 3a KOHKpeTHEe JisSHHS  KpUMiHalIbHA
BIJIMOBIJAIbHICTh HACTaBala 3 MIICTHAAISTHA POKIB, TO B OUIBII
M13HIH nepiof (3 ypaXyBaHHSM ICHYIOUHX Y CYCIIUIBCTBI peajtiii)
HE MOXHA BHUKIIOYAaTH MOXIIMBICTh 3HIKEHHS  BIKY
KPUMIHQJIBHOI BIAMOBIJAIBHOCTI 10 YOTHPHAAISATH POKIB 3a
iioro BunHeHHs. Jlo peui, YMHHE KPUMIHAIBHE 3aKOHOIABCTBO
BIKE 3HA€ TaKy NPaKTUKY: HAIPUKJIIAJL, Y CBill 4ac 0yiI0 3HUKEHO
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BIK KpUMIHAJIBHOI BIAMOBINATHHOCTI 3 UIICTHAIIATH [0
YOTUPHAJIUATU POKIB 32 JKOPCTOKE MOBOJKEHHS 3 TBapHHAMHU
(ct. 299 KK Vkpainn), o BHIAETHCS a0COTIOTHO MPABUITHHIM.
Came y TakoMy pakypcl 1 Cifi po3riisiiaTd MpoOJIeMATHKY
BCTQHOBJICHHS BIKY KPUMIHQJIBHOI  BIAMOBIAAILHOCTI B
KOHKPETHHUH ICTOPUYHUH Yac.

Amnaniz u. 2 cr. 22 KK Vkpainu 103BoJiss€ BHU3HAUUTH
HAsIBHICTh NMEBHUX MpOOJieM, sIKi HE JI03BOJISIIOTH HAJICKHHUM
YUHOM OLIHIOBATH UM PSJT CYCHIBHO HEOE3MEeYHUX MisHb,
BUMHEHHUX 0CO0AMU Y Billl BiJI YOTUPHAIIATH A0 IIICTHAAIATH
pokiB. Tak, mepembavaroum i Takux 0Ci0 KpUMIHAIBHY
BIJIMOBIAANIbHICTh, 30KpeMa, 3a yMHCHe BOUBCTBO (ctarTi 115-
117), 3akoHOIaBeIb HE TIepeadayae ik HUX BiAMOBIIATBHICTD
3a morpo3y BOuMBCTBOM (ctarTss 129), mo HaBpsag YU €
MOCTIIOBHUM, OCKUIBKH, MO-TIEpPIE, Cepe/l MPEACTaBHUKIB ITi€T
BIKOBOI KaTeropii morpo3za BOMBCTBOM HEPIAKO MEPEIy€e CaMOMY
BOMBCTBY 1, MO-Apyre, piBeHb PO3YMOBOTO PO3BUTKY TaKHX
MIJUTITKIB JAOCTaTHIM Ui yCBIIOMIJICHHS HEMPUITYCTHMOCTI He
JUIIC TIOCSATAHHS HA JKUTTS I1HIIOI JIIOJUHHW, a W IOTPO3U
mo30aBuTH 11 XKUTTS. Buxoasuu 3 TOro, 1m0 KpUMiHaIbHE
3aKOHOJABCTBO ITOBUHHO HE JIUIIE KapaTu oco0y 3a BUMHEHE, a
i yTpuMyBaTH ii Bijl CyCHiJIbHO HEOE3MeUHOT MOBEIIHKH, MOYKHA
CTBEPJI)KYBATH, 10 BCTaHOBJICHHS KpUMiHATBHOI
BIMOB1AAIbHOCTI (msaxom BHECEHHSI BIIIOB1AHOTO
nornoBHeHHs 710 4. 2 cT. 22 KK Ykpainu) 3 yoTupHaaLUATH POKIB
3a TMOrpo3y BOMBCTBOM, SKIIO Oyad peaibHi MiJCTaBU
noOoroBaTucs  3JIMCHEHHsT  LI€l  TMOrPO3U,  CHPHUSITHME
MOCUJIEHHIO OOpOTHOM 3 TaKUMM JiIMU cepe 0cid BKazaHOI
BIKOBOT KaTeropii.

Takoxx cmig 3a3HAYUTH, [0 YWUHHE KpPUMIHAIbHE
3aKOHOJ/IaBCTBO HE BPAXOBY€ HAJICKHUM YHMHOM HEOE3MeKy i
MOLIMPEHICTh Cepe MiUTITKIB TAKOTO CYCIIbHO HEOe3[eUHOT0
SIBUIIA SIK JIOBEJICHHSI 10 CaMOTryOCTBa (SIK 1 CXHJISTHHS 710 HBOTO),
aJKe MPUKIIAAIB TOTO, K TaKi 0COOM 3HYIIAIOTHCS HAJl CBOIMU
OJIHOJIITKAMH YH MEHIINMH 3a BIKOM JITbMH, BHACIIIOK YOTO Ti
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KIHYaIOTh JKUTTSI caMoryOocTBoM (a00 HamararoTbcs BUMHHUTU
CaMOTyOCTBO) 4YMMAJIO, a, OT)KEe, HE MOKHA 3aIuIaTd (3a
HAsBHOCTI BIAMOBIAHMX BUMAAKIB) 1o3a cdeporo aii ct. 120 KK
VYkpaiau Benuky Tpyny oOciO y Billl BiJl YOTUPHAALATH 10
IIICTHAIATA  POKIB, BIAMOBIIHA TIOBEMIHKA SKHUX Ma€
BUKJIMKATH 3 OOKY JIep>KaBH a/IeKBaTHY peakiiiio (BKa3aBIlIU Ha
cT. 120 y u. 2 ct. 22 KK Ykpainn).

Sk BXKe 3a3HAyaNoCs BHUIE, CIiJ 3BEPHYTH yBary Ha
BIJICYTHICTh ~ 3aKOHO/JABUOi MOXKJIMBOCTI  MPUTSITaTH  JI0
KPUMIHAJIBHOI BIMOBIJATHHOCTI 0CI0 Yy BiIll BiJl YOTUPHAIISATH
70 IiCTHAIUATH pokiB 3a katyBaHHs (cT. 127 KK Vkpainn),
a/uKe pIBeHb CYCHUIbHOI HeOe3MeKH IbOro [iSHHS yXKe
BHCOKHUU 1 HOTO BUMHEHHSI CBITYUTH MPO ITiIBUIIICHY HEOE3TIEKY
BIIMOBIAHUX 0CIO I CycHmiibCcTBA. Takox MOTPiOHO
BpPaxOBYBATH 1 MOIITUPEHICT i, IO MAIOTh O3HAKH KaTyBaHHSI,
y MiJUIITKOBOMY CEpEAOBHIII, 1 BIACYTHICTb KPHUMIHAIBHOL
BIJIMOBIJAIGHOCTI 32 1€ € CEPHO3HOK IMEPEIIKOJ0 IS
ycminHoi 00pOoTHOU 3 TAKOTO POAY MiIIHHSAMH. TakuM 4UHOM, 4.
2 cr. 22 KK VYkpainu moTpiOGHO JOMOBHHUTH 1 BKa3iBKOIO Ha
KaryBaHHs (cT. 127).

HaBpsa uu cnipusie edexkTrBHIN O0pOTHO1 31 3JI0UNHHICTIO
BIJICYTHICTh KPUMIHAJIBHOI BIIOB1AaTBFHOCTI /17151 0Ci0 y Billl Bif
YOTUPHAIIATA A0 UICTHAAISATH POKIB 32 TaKe KpUMiHAIbHE
MPABOMOPYIICHHS K HE3aKOHHE T030aBleHHs Bodi abo
BUKpaJCHHS JIOAUHU (CT. 146), OCKUIbKH, MO-TIEpIIE, Y TAKOMY
Billl MITIITOK BXeE IMPEKPacHO pO3yMie€ BCK HeOe3MmeKky i,
OB’ SI3aHUX 3 11030aBJIEHHSM BOJI 1HILIOI JIIOJUHU (70 pedl, He
BUIIaJIKOBO 32 TaKUi PI3HOBU] HE3aKOHHOTO TI030aBIEHHS BOJI
SK 3aXOIUIeHHs 3apydHuKiB (cT.147 1 349) BiANOBINATIBHICTH
HACTa€ caMe 3 YOTHUPHAAUATH POKiB), a, MO-ApYyre, SK BiKE
3a3Hayajgocs, TMpU  BCTAHOBJIEHHI  BIKY  KpHUMIHaJIbHOL
BIJIMOBIAAILHOCTI MOTPiOHO BUXOAUTH (y TOMY 4YHCIi) 1 3
MPEeBEeHTUBHOI (YHKIIT KPUMIHAJILHOTO IpaBa. BcraHoBieHHS
KpUMIHAIBHOI BiIMOBIAATBHOCTI 3 YOTHPHAIISTHPIYHOTO BIKY
3a HEe3aKOHHE M030aBJeHHS BOJ1 a00 BUKpAJCHHS JIOJUHU
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JI03BOJIUTH HE TUTLKU aJICKBATHO OI[IHIOBATH BUIAIKH BYUNHCHHS
TaKuX JissHb 3 OOKYy BIANOBITHUX OCI0, a 1 Mae yTpuMyBaTH
IMJUTITKIB BiJl TOA10HOT ITOBEIIHKH.

OueBHIHOIO € HEOe3MeKa 1JIs CYCHIbCTBA HE3aKOHHUX M1l
3 HAPKOTUYHUMH 3ac00aMU, TICUXOTPONHUMH PEYOBHHAMHU 200
ix anamoramu. Tum OinbIle 31IMBYBAaHHS BHKJIUKAE TTO3MILS
3aKOHOJABIIS, KM, HAPUKJIA, 32 KpaaikKKy, rpabix, po30ii
Yy BUMAaraHHs BiAnmoBigHuX rnpeameTiB (cT. 308) mependaunB
KpUMIHAJIBHY BIANOBIAATIBHICTD 3 UYOTHPHAILATH pOKIB, a,
HAMpPUKIIAJ, 3a iX BUTOTOBJIEHHS 4 30yT — Hi. Taka nporaauHa
B 3aKOHOJIAaBCTBI CTBOPIOE BEJIMYE3HI MOMIJIHMBOCTI  JUIS
3aly4eHHs 10 HapKoOi3Hecy oci0 y Billi Bl YOTUPHAIISATH 10
IIICTHAALATH POKIB, IO € HEMIPUITYCTUMUM. BUX070M 3 IBOTO €
nonoBHeHHs 4. 2 ¢T. 22 KK Ykpainu BkaziBkamu Ha ctatti 307,
309 (sxi mependayvarOTh BiAMOBIJAIBHICTE 32 TaKOTO POIY
JUSIHHSI), @ TaKOXX — 3 METOK IOCHJICHHS NPOTHIIl pi3HUM
dopmam  He3aKOHHOro 00y  HApKOTHYHUX  3aco0iB,
MICUXOTPOITHUX PEYOBHH abo ixX aHamoriB — i Ha crarti 314
(«He3axkoHHE BBEIEHHS B OpraHi3M HapKOTHYHHUX 3ac00iB,
MICUXOTPOITHUX PEUOBHH a0o0 X aHanoriB), 315 («CXunsHHA 10
BXXKMBAHHSA HAPKOTUYHHX 3aC001B, IICUXOTPOITHUX PEYOBUH 200
ix anamoriBy), 316 («He3akonHe myOmiuHe BXKUBAHHS
HapKOTUYHUX 3aC001B»).

Bkasani 3axoau, Ha Hamly AYMKY, CIPUATHUMYTb OUIBII
MOBHIM Ta 00’€KTUBHIN OLIHII BYMHEHHUX PI3HUMU OCOOaMH
CYCIiJIbHO HEOEe3MeYyHUX MisiHb 3 TOYKH 30pY BpaxyBaHHsS ix
BIKOBUX OCOOJIMBOCTEH.

JITEPATYPA
1. KpuminanbHe mnpaBo  YkpaiHu: 3aranbHa  YacTHHA!
[MigpyyHuk 1UIsi CTYIACHTIB OpUJ. CIHEIN. BUII. 3aKJajiB
ocBiTH / 3a pen. npodecopiB M.I. baxxanosa, B.B. Crammuca,
B.A. Tamis. KuiB-Xapkis: FOpinkom Intep — IIpaso, 2002.
416 c.
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2. HaykoBo-nipakTHYHUN KOMeHTap KpUMIHAIBHOTO KOAEKCY
VYkpaiau / 3a pen. M.I. Mensauka, M.1. XaBpontoka. 11-te
BU/., tepepo0dd1. Ta gomnos. K.: Bl «/lakop», 2019. 1384 c.

Kupenko Cepeinu I'eopzitiosuu,

KaHouoam iopuoudHux HayK, OOyeHm,

ooyenm Kageopu YyuginbHO20 Ma KPUMIHATLHO20 NPA8a
OPUOUUHO2O0 (haKyIbmemy

Incmumymy ynpaenints, mexuono2iu ma npasa

Hepoicasnozo yrieepcumemy ingppacmpykmypu ma mexHono2ii

IMPOBJIEMH NIOCUJIEHHA E@EKTUBHOCTI
KPUMIHAJIbHO-IIPABOBOI BOPOTHLBMU 3
HOCATAHHAMU HA KUTTSA JIIOAUHA

KpuminanpHO-IipaBoBa 00poTHOa 3 PI3HOMAHITHUMHU
MOCATaHHAMU Ha JKUTTS JIOIMHU BUMAarae HasiBHOCTI B JIeprKaBi
BIAMOBIAHOI 3aKOHOAABYOI 0as3y, IO JO3BOJISE aJeKBaTHO
KBai(iKyBaTH BUMNAJKM BUYMHEHHS CYCHUIbHO HeOe3MeuHuX
JISIHB, SIK1 IPU3BOJATE 10 cMepTi ocoou. [IpoTe, aHani3 YUHHOTO
Kpuminansaoro kozaekcy (mani — KK) Ykpainu cBiguuth mpo
HasIBHICTh 1ICTOTHHUX MpoOJeM y cdepi KpUMiIHAIBbHO-TIPAaBOBO1
OXOPOHHU JKUTTS JFOAUHHU.

Taxk, ct. 115 KK Ykpainu nepenbayae BiAMOBIIATBHICT
3a yMHCHE BOMBCTBO, NpH IbOMY IHCIO3MUISA 4. | cTarti
BUKJIaJICHA HACTYTHUM 4YHHOM: «BOWBCTBO, TOOTO yMUCHE
NPOTHUIIPABHE 3amOJISIHHA CMEpTi 1HIIINA JIOAMHI». ABTOP
paHile HeoTHOPa30BO 3BEPTAB yBary Ha HEKOPEKTHICTh TAKOTO
Bu3HadyeHHs1 y unHHOMY KK, ajke BHHUKae MpOTHpidus Mix
crartamu 1151119 KK Ykpainu, ockinbku ocTaHHs nepeidadae
BIJIMOBIAANIbHICT, 32 BOMBCTBO 4Yepe3 HEOOEPEekKHICTh, 1
MIPOTIOHYBAB, 30KpeMa, a00 TPsSMO BKa3aTH y AUCMO3MIIIT 1. 1 CT.
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115 KK VYkpainm Ha ymHCHUN XapakTep BOHMBCTBa, a0o
3actocyBatu y cT. 119 KK Vkpainu TepMiH «3amogissHHS CMEPTi
gyepe3 HeoOepexHicTs» [1, 179]. 3 MeTow yHUKHEHHS
nporupiuus Mk crartamMu KK Ykpainu, kpamuM BHUIAEThCS
came Apyruil Bapiant. 3 Takoro pony nutanb 3.A. TpocTiok
3a3Havyana: «KpuMiHaAIBbHO-TIpAaBOBUK TEpMiH Mae OyTH
oaHO3HaYHUM. OJHOMY KPHUMIHAJIBHO-TIPABOBOMY IOHSTTIO
MMOBUHEH IPUCBOIOBATUCS OJMH KPUMIHAIBHO-TIPABOBUN TEPMIH
1, HABMAaKH, Pi3HI MOHATTS Ta KaTeropii MOBHHHI NMO3HAYATUCS
BiAMiHHMMH TepMmiHammy». [2, 16]. JlificHo, BOHUBCTBOM
JOUTBHIIIE BU3HABATH CaAME YMUCHE MTPOTHUIIPABHE 3aIIOMisTHHS
CMEPTI 1HIIIH JIFOIMHI 1 HE TOIIMPIOBATH 1IeH TEPMiH Ha BUITAIKH
HEOOEepeKHOTO 3amoissHHs il cmepti. Takum umHoMm, cr. 115
KK Vkpainu kpame HazBatu «BOuUBCTBO», y 4. 2 mi€i cTarTi
3aJMIIUTH BKa3iBKy MPOCTO Ha «BOWMBCTBOY» (0€3 BKa3iBKM Ha
«yMuCHe»), a cT. 119 KK Ykpainu Ha3zBaT «3ano1issHHS CMepTi
gepes He0OePEKHICThY 1 BHECTH HEOOX1THI 3MIHH JIO AUCIIO3HIIIT
gactuH 1 1 2 crarri, 3amiHnuBmm «BOWBCTBO depes
HEOOCPEIKHICTh)» Ha «3anoisHHs cMepTi yepes
HeoOepexxHicTh». Taki MOMEHTH NOTpiOHO BpaxyBaTH 1 Y
crartax 116-118 KK Vkpainu, a takox y u.5 cr. 404 KK
VYkpaiHu 3aMiHMBIIM B HUX TEpPMiH «yMHCHE BOMBCTBO» Ha
«BOUBCTBO.

[Tynkr 2 4. 2 c1. 115 KK Ykpainu B skoCTi KBai(iKyrouoi
O3HAKH KPUMIHAJIILHOTO IMPAaBOMOPYIICHHS BKa3ye Ha YMHCHE
BOMBCTBO MAJIOJITHBOI IUTHHU a00 >KIHKH, sIKa 3aBIIOMO IS
BUHHOTO IepedyBaia y CTaHl BariTHoOcTi. B maHomy Bunaaky
NOTEPNUIMMH € OCOOM, sIKI HajexaTb JO YK€ Bpa3IUBUX
KaTeropiii HaceleHHs B CHJIy CBOTO BiKy abo crenupiyHoro
CTaHy OpPraHi3My 1 B CHJIy IIbOI'O MalOTh MEHIIIEe MOKJIUBOCTEH
JUISL caMO3axUCTy (MOPIBHSAHO 3 1HIIUMU JIFOJbMH). 3pO3yMLIIO,
1110 JIFO/IMHA, SIKA ITOCSTa€ Ha )KUTTS JUTUHU a00 BariTHOI XKIHKH,
XapaKTepU3yeThCs IMIJBUIEHOI0 CYCHUIBHOIO HEOE3MEeKOIo 1
MOBMHHA HECTHU OUIbII cyBOpe mokapanHs. I[lpu npomy ciiz
3a3HAYUTH, 110 TOCUJIEHOI KPUMIHAIBHO-IIPABOBOI OXOPOHU
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MOTPeOYIOTh HE JIUIIE MAaJOJNiTHI — TOOTO ocobu y Bimi 10 14
pOKiB, a ¥ Bci iHImI ocobu y Bimi n0l18 pokiB. Tomy cioBa
«MamnoNiTHROI AuTHHU» y 1. 2 4. 2 cT. 115 KK Vkpaiau kpaiie
3aMIHUTA Ha  «HEIMOBHOJITHHOTO». HeoOXimHO  TakoX
3a3HAYUTH, 110 HE3PO3YMUIOIO € TMO3UIIisl 3aKOHOJABIIS, SIKHUH,
nepeabaunBmu y 3aranpHid yactuHi (. 6 4. 1 cT. 67) KK
VYkpainu cepen 00CTaBHH, sIKi OOTSKYIOTh TIOKApaHHA, Y TOMY
YHUCIi ¥ BYMHEHHS KPUMIHAIBHOTO IPaBOMOPYIICHHS MO0
0CcOo0M TIOXWJIOTO BiKY, 0COOM 3 1HBaNiIHICTIO 200 0coOH, sika
CTpax/Jae Ha TMCHUXIYHHI po3naa, Mae Bagd PO3YMOBOIO
PO3BHUTKY, OOXOAWTH II€ THTAaHHS CTOPOHOIO B s/l CTaTeu
Oco6muBoi ywactuan KK VYkpainn. BBaxaemo 3a joliiyibHe
BpaxyBaTH IIi MOMEHTH, 30Kpema, y m. 2 4. 2 cr. 115 KK
VYKpaiHy, SKHH AaKLUEHTye YyBary Ha BpaslIUBUX pHUCAX
MOTEePHiIMX 0Ci0, 1 BHKJIIACTH WOTO y HACTYIHIA pPEIaKIIii:
«HETIOBHOJIITHBOTO, JKIHKM, SIKa 3aBiIOMO JJs BUHHOIO
nepeOyBaia y CTaHi BariTHOCTI, 0COOM TOXHWJIOTO BiKY, 0COOH 3
IHBAJTITHICTIO a00 0COOH, SIKa CTpaXKJAa€ Ha IMCUXIYHUN PO3JIaj,
Ma€ BaJld PO3yMOBOTO PO3BHUTKY». Y IbOMY PaKypci TAKOX CIiJT
3BepHyTH yBary Ha HasBHicTh y KK Vkpainm mno cyrti
3aKpITUIEHOI 3aKOHOZABUOi MOXIIMBOCTI JIETKUM MaTepsiM
YHUKATH CIPaBEAJIMBOTO TIOKapaHHS 3a BUWHEHHS isHb,
BHACIIIJIOK SIKMX JTUTHHA MOXE 3aruHyTH. MoBa #je npo 4. 2 CT.
135 KK, ska mnepenbadae BiANOBIAAJIBbHICTE 3a 3aBiIOME
3aJUIIeHHs] 0e3 J0NOMOIrM MaTip’l0 CBOET HOBOHApPOKEHOI
JUTHHHU, SKIIO0 MaTip He nepedyBana B 0OyMOBJIEHOMY
nosioraMu crtaHi. HasiBHICTH I1l€l HOpMHM B3arajii BHKJIMKAe
MOJIMB, a/KE SIKIIO JKiHKa, SKa HApOAUJIa TUTUHY 1 MPU LOMY
nepedyBae y TIOBHICTIO aJC€KBaTHOMY CTaHi, 3aJHIIac il
HAMpHU3BOJIAIIE, BOHA HE MOXE HE PO3YMITH, MO IUTHHA
OMMHSIETHCA 1] 3arpo30K0 CMepTi. A B Takiil cuTyauii € Bcl
MiJICTaBU BBaXKaTH, 0 B Hei OyB yMHUCeN Ha M030aBJICHHS
JTUTHHU JKATTA 1 11 TOBEMIHKY 3a YHHHUM 3aKOHO/JaBCTBOM
noTpiOHO KBai(iKyBaTH ab0 SIK BOMBCTBO MAJIOJIITHHOI TUTHHU
(y pasi HacTaHHsI CMEpTI MaJltoKa) abo sIK 3aMax Ha BOWBCTBO
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MaJOJITHROI AWTUHH - TOOTO B OyIb-SKOMY BHIIAJIKy 3
ypaxyBaHHsIM 1oJiokeHb 1. 2 4. 2 ¢1. 115 KK. A 3apa3 MmoxiuBa
CHUTYallisl, KOJIM Taki «marepi» OyayTh BiAmoBigatu abo 3a 4. 2
ct. 135 KK a6o (y pasi 3aru6em autuan) — 3a 4. 3 c1. 135 KK,
IO € HETPAaBWJIBHUM SIK 3 TOYKH 30py KPUMiHAIBHO-IIPABOBOI
OLIIHKY MOBEIHKY TaKUX KIHOK, TaK 1 3 TOUKHU 30py [TOKapaHHs,
nependadenoro yactuaamu 2 i 3 c1. 135 KK, sike 3Ha4HO MeHIIIe
HDK TToKapaHHs, epeadadene 4. 2 cr. 115 KK. Takum unnowm, 3
METOI0 HEJIOMYIIEHHS HEOOIPYHTOBAHO M SKOTO MigXOAy 10
MaTepiB, SKI MOCATAlOTh Ha KHUTTS CBOIX HOBOHApPOKEHUX
nitert, 31 cr. 135 KK Vkpaiau 4. 2 J0OniIbHINIE BUKITIOYUTH,
TETIEPILTHIO Y. 3 BIMOBITHO 3pOOHTH Y. 2 ITi€T CTATTI, BUKJIABIIN
ii wHactymHuM umHOM: «JlisHHS, mepeabavyeHe YaCTUHOIO
TMIEePIIIOO ITI€T CTATTI, SIKIIIO BOHO CIPUYMHUIIO CMEPTh 0co0r ab0
1HII TSDKKI HACIIL K.

I[Tynkr 3 u. 2 cr. 115 KK Vkpainm y dxocti
KBaJIi(hiKOBAaHOTO BHJIy YMHUCHOT'O BOMBCTBA BKa3ye Ha YMHUCHE
BOMBCTBO 3apyuHUKa ab0 BUKPAACHO! TIOAUHH. 3 TPHUBOILY
YMHHOI ~ peNaKuii MyHKTY CIiJ 3a3HAYUTH  HACTYITHE.
3aKoHO/IaBeIlb OOMEXKY€EThCSl BKa3iBKaMM Ha 3apydyHHKa abo
BUKpaJICHy JIIONWHY. 3aKOHOMIPHO BHHHKA€ TIMTaHHS: a
HACKUIbKH KOpeKTHE 3acTocyBaHHs 1. 3 4. 2 cT. 115 KK Ykpainu
y BUMAJKY, KOJH BOWIU JIOJWHY, SIKY HE3aKOHHO MO30aBUIIH
BOJI, ajle Ky NpU I[bOMY HE BHUKpajaiau abo He 3polwmin ii
3apyunukomM? CropaBa B TiM, 10 BHUKPAJCHHS JIIOAUHHU
nepeadavae nepemilieHHs i 3 0AHOT0 Miclisd 10 1HIIOTo, MpoTe
JIONUHY MOXYTh TO030aBUTH BOJI 0e3 11 mepemilieHHs
(3aUMHUBIIY B IPUMIILEHHI, B11IOpaBIIN 3acO0H NepecyBaHHS 1
T.11.). Take He3akoHHE TMO30aBJICHHS BOJII HE MOXHA
KBaJTi(piKyBaTH K BUKPAJEHHs, a OT)KE OLIHIOBATH BOMBCTBO
JIOAWHU y TaKOMY BUIMAJIKy CaMe SK BHUKPAJCHOI HaBpsI YU
npaBwibHO. 3rifHo 3 1. 7 Iloctanosu [lnenymy BepxoBHoro
Cyny Vxpainu Big 7 motoro 2003 p. Ne 2 «IIpo cymoBy
MPAKTUKY B CIIpaBax IMpO 3JI0YUHM MPOTU KUTTSA Ta 3]10POB’S
ocobu» (mam — IlocTaHOBM), BIANOBIAATBHICTH 328 YMHCHE
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BOMBCTBO 3apy4YHMKa HACTa€ 3a YMOBH, L0 MOTepHinuii OyB
3apyYHHKOM (TOOTO o0co00r0, ska Oyja 3axoIuieHa 4YH
TpUMaJacs 3 METOIO CIIOHYKATH 11 poANYiB, epkKaBHY a0 1HITY
YCTaHOBY, MANMPUEMCTBO YW oOpraHizaiito, ¢izuuny abo
cIIy>k00By 0coOy 10 BUYMHEHHS UM YTPUMAaHHS BiJl BUNHEHHS Oy/b-
sTKO1 /1ii sIK yMOBH 3BiTbHEHHS) 1 BHHHA 0c00a Iie YCBiToMITIOBasa. AJe
K 3HOB HE3PO3YMLJIO, IK OyTH B CUTYallii, KOJIM JIFOJAWHY, HAIPUKJIA],
3aYMHWIIM B IPUMIILEHHI, HISIKHX BUMOT HIKOMY He BHUCYBaJIH, a IIOTIM
ii BOwnm. MOXIMBHM BapiaHTOM BHPIIICHHS TaKoi CHUTyalii €
JOMOBHEHHs 1. 3 4. 2 ¢T. 115 okpemolo BKa3iBKOIO Ha JIOJUHY, SIKY
HE3aKOHHO 1030aBWIH BOJIi (TIOPsiA i3 3apyYHUKOM 200 BHKPAJICHOIO
JTIOTHHOIO ).

[TotpioHO 3BepHyTH yBary Ha 1. 8 4. 2 c1. 115 KK VYkpainu,
SIKUH 1epedavae BiJNOBIAIbHICTh 32 YMUCHE BOMBCTBO 0CO0U UM il
OMM3BKOTO poAMYa y 3B’S3Ky 3 BHUKOHAHHSIM III€I0 0COOOIO
ciyx00Boro abo rpomancekoro o0oB’s3ky. Ilo-mepmre, HaBpsn dn
MPaBUIBHO BKa3yBaTH Y bOMY ITYHKTI JIUIIIE Ha «OJIM3BKOTO POANYAY,
aJKe MOCTPaKIaTH Y 3B’ 513Ky 3 BKa3aHOK Y CTaTTi MisUTBHICTIO 0COOH
MOXXKe ¥ iHIma Onmu3bKa il JOJWHA, 5K, MPOTE, HE HAJEXKUTH [0
OMu3bKUX poauuiB  (HapedyeHa, Apyr). JlominpHinie 3aMiHUTH
«ONHU3BKOTO pOAMYA» Ha «OJM3BbKY JIIOJUHY», IO JO3BOJIUTH OLIbIII
MOBHO OI[HIOBATH 3 KPHMiHAIBHO-TIPABOBOI TOYKH 30Dy BHIIAIKH
MOCSTaHHs Ha )KUTTS JIIOJAWHN caMe 3-3a TOTO, 10 BOHA Mae 0CoOJINBe
3HA4YeHHS JJIsi 0cOOH, sIKa BHKOHYE CITy>)KOOBUI ab0 TpoMaJCchKHii
000B’s130k. [lo-mpyre, BUKIIMKAE 3ayBayKeHHS 3aKOHOjaBYa BKa3iBKa
JUIIe Ha «CIyxkO00BHH abo TpoOMajChKHil 00O0B’SI30K» OCOOH.
OcCKiNbKH 3aKOHOAaBYa TEPMIHOJOTiE Mae OyTH MaKCHMalbHO
TOYHOI0 T4 KOPEKTHOI, TO 3aCTOCOBYBAaTH TEPMIH «CIY:KOOBUI
000B’s130K» MOJKHA JIMIIE JI0 CIY)OOBOi 0COOM, O3HAKU SKOI
MPSIMO 3aKpiIUIEH] B 3aKOH1 (1HaKIIe Lied TepMiH IPOCTO BTpavyae
ceHc). HaBpsia un BipHO TOBOPUTH PO «CIYKOOBUM 000B’I30K»
[0 BIJIHONIICHHIO JIO0 AISUTBHOCTI, HANPHUKIA, MPUOHpPaTHHHUIII,
CaHTEXHIKa 4u BOis. BoHM BUKOHYIOTH MpodeciiiHi, TocaaoBi,
ajle X HIIK He CcIykO00Bi 00OB’SI3KM, OCKIIBKM 33 CBOIM
CTaTyCOM HE€ HajexaTb 10 CIyX00BUX oci0. BpaxoByroouu
BHUIIIEBKa3aHe, kpamie nependbauntu y m. 8 4. 2 cr. 115 KK
VYkpaiau BiIMOBIIaTIBHICTH 32 BOUBCTBO «0CO0OM UM 1i OJIM3BHKOT
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JIOAMHU y 3B’SI3Ky 3 BUKOHAHHSAM L€ 0CO00I0 CIIy:KO0BOTO,
IPOMAJICBKOr0 4YH 1HIIOTO 000B’s3Ky». OKpeMo il 3BEpHYTH
yBary Ha yMUCHE BOMBCTBO BUMHEHE HA 3aMOBIeHHS (1. 11 4. 2
ct. 115 KK). CrpaBa B TiM, 1110 TEpMiH «3aMOBJICHHS» caM 10
co0i O3HAaya€e Yyroay, BIAMOBITHO JO SIKOI BHUKOHABEIlb
3000B’SI3Y€ThCS BYMHUTH B IHTEpEcax 3aMOBHHMKA TMEBHI Jii, a
3aMOBHUK — BYHMHHTH B IHTepecaX BUKOHABI IIE€BHI Jii
MaTepiaJbHOTO YM HEMaTepialbHOrO XapakTepy abo X He
BUMHIOBATH 1X. Takwii miaXiJ CripaBeTMBO 3aKpiruieHuH y 1. 15
[ToctanoBu, 01HAK HABPST YU MOKHA TOTOAUTHUCH 3 THM, 11O TiJ
3aMOBJICHHSIM  TaM  TaKOX  PO3YMIEThCS  HAKa3  4d
posnopsipkeHHa. Konu KepiBHUK Hakasye MiJJIeTJIOMYy IIOCh
3pOOUTH, TO JKOJHA 31 CTOPIH TAKMX BITHOCHH HE BH3HAYAE IIC
SK «3aMOBIICHHS», OCKUIBKM TYT HEMae PIBHOMPABHOCTI Mixk
Humu. Takum umnom, 1. 11 4. 2 ct. 115 KK VYkpainu kparie
BUKJIACTU y HACTYIHIN PElaKIlii: «BUMHEHE Ha 3aMOBJICHHS a00
Ha BUKOHAHHS HAKA3y YU PO3MOPSIKCHHS.

[Mynkr 13 u. 2 cr. 115 KK VYkpainu nepenbauae
BIJIMOBIJAIbHICTh 32 YMHCHE BOMBCTBO, BUMHEHE 0CO0O0, KA
paHille BUMHMIIA YMHCHE BOMBCTBO, 32 BHHSTKOM BOWBCTBA,
nepeabdauenoro crarrsimu 116-118 nuporo Kogekcy. 3 nmpuBoay
YUHHOI peJaKilii I[bOr0 MyHKTY CIiJ 3BEPHYTH yBary Ha Taki
MomeHTH. CroBa «BUMHEHE 0CO000, sIKa paHille BUMHUIA
yYMHCHE BOMBCTBO», JIOTIYHO MPHU3BOAATH O BUCHOBKY, IO 3a
UM TYHKTOM TIOBMHHA BIJMOBiIaTH o0co0a, sKa paHime
BUMHWJIA caMe€ 3aKiH4eHe BOMBCTBO, a HE 3aMax Ha HBOTO.
Takox ciij 3a3HaYUTH, IO TEPMIH «BOMBCTBOY», 1 B Ha3Bi, 1 B
TEKCTI CTaTTi, BXHUBaeThes nuuie y crartax 115-119 KK, y roit
e vac B iHmmX ctatTsax KK MoxHa mobaunTt pizHy CUTYyaIIifo.
Hanpuxman: y ct. 112 KK sk y Ha3Bi, Tak i B AUCIO3HUIIIT CTATTI,
BXKHUBAETHCS TEPMIH «ITOCATAHHS HA KUTTA», y cTaTTsX 348, 348-
1, 379, 400 KK y Ha3Bi Qirypye «mocsraHHS Ha >KUTTS», a B
JIMCIIO3MIIIT — «BOMBCTBO 200 3amMax Ha BOMBCTBOY. [t hopmyBaHHS
€JUHOI'0 3aKOHOJaB4Y0Io Hi,Z[XO,Z[y A0 TAaKUX INHUTAaHb, IO CIPUATUMC
aJIeKBaTHIM KBamiQikalii pi3HUX BHUIMAJKIB TIOCSTAHHS Ha >KUTTSA
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JIIOWHA B KOHTEKCTI MTOBTOPHOCTI KPUMIHATLHUX MPABOIIOPYIIICHD,
Tpo ski e MoBa y . 13 4. 2 ct. 115 KK, meii myHKT Kpaie BUKIACTH
HACTYITHUM YHHOM: «BYMHEHE O0CO00I0, sKa paHille BYMHHIA
BOMBCTBO (IIOCSAT@HHS HAa OKUTTS), 3a BHHATKOM BOMBCTBA,
nependadenoro crartsmu 116-118 nporo Komexcy».

Y m 14 4 2 cr. 115 KK Vkpainm nepenbauena
BiJNOBIaNbHICT, 32 YMHCHE BOWMBCTBO 3 MOTHBIB PacoBoi,
HaIliOHAJTHHOI UM PENiriiHOT HETEPIMUMOCTI. 3 OIHI€T CTOPOHH, TaKa
TTO3HIIISI 3aKOHOABIIA € PABUIILHOIO, POTE, 3 1HIIOI CTOPOHH, Aif0Ua
pelaKilis IMyHKTY 3ajliIlae 1033 YBAarol BHIIAJKH TaK 3BaHHX
«PUTYATbHUX BOMBCTBY, XapaKTePHHUX, 30KpeMa, ISl Pi3HOMaHITHIX
CATaHWHCBKUX KYIbTIB, J€ JIIOJCbKE JKEPTBOIPUHECCHHS €
CKJIaJIOBOIO YacTHHOMO peuirii. [IpoTe, came peniriiiHa HETepNUMICTb
y TaKHUX BUIMAaJKaX MoKe OyTH BiICYTHs (B3araii Moxke OyTH CUTYyaIlis,
KOJIM BOMBIIS Ta )KepPTBA HAIEXKATh A0 OAHI€] PENiridiHOI CHUTEHOTH).
3a iCHYI04OTO 3aKOHOJAaBYOTO IMiIXOAY J0 TaKMX BUMAIKIB (SKIIO,
3BHYAIHO, OyAyTh BiJICYTHI O3HAKH, epeadadeHi iHIMMMU TyHKTaMH
4. 2 ct. 115 KK Ykpainu, sk, Hanpukiaa, MaIONITHIN BiK, BariTHICTb
YKEPTBU 91 OCOOJIHMBA KOPCTOKICTh), KBaTi(piKyBaTH Taki Jii HOTPiOHO
3a 4. 1 cr. 115 KK, mo HaBpsga 4u MOKHA BU3HATH MPABUIBHUM,
OCKIUTbKM 0c00a, sika BOMBA€ iHIIY JIOAWHY JIMILIE TOMY, IO LLOTO
BHUMarae ii peiiris, CTAaHOBHUTH MiJABHUINEHY CYCITiIIbHY HeOe3neky i ii
HOBEJIiHKY He MOKHA CTAaBUTH HA OJIMH TMCIIO3UTHUBHUI PiBEHB 3,
HaIpUKJIaJ, BOUBCTBOM 3 IIOMCTH UM 3 PEBHOIIIIB, 5IKi, 30KpeMa,
kBamigikyroTbes 3a 4. 1 cr. 115 KK VYkpainu. Buxonsuu 3
1[bOT'0, OUTBIII BJAJIOK0 MOXe OyTH HACTyIHa pefakuisd m. 14 u. 2
ct. 115 KK Vkpainu: «BuMHEHE Ha pacOBOMY, HaI[lOHAIbHOMY
Yy peniriiHoMy rpyHTi». Takuil miaxia J03BOJUTH aJ€KBAaTHO
KBanmipikyBaTlu K, 30KpeMa, BOMBCTBO,  BHUKJIHMKaHE
HETEePIUMICTIO JI0 TIPEJICTABHHUKIB TIEBHOI pacoBOi, ETHIYHOT Y1
peniridHol CHiIBHOTH, TakK 1 3rajJyBaHl BUIIE BUMAJKU
pUTYyaIbHUX BOUBCTB.

3anpomnoHoBaHi 3ax0Jd JO3BOJIATH 3HAYHO TOCHUIIUTH

e(eKTUBHICTb KpUMiHAJIbHO-TIPABOBOT 60poTHOoHN 3
MOCATaHHAMU Ha KUTTS JIIOIUHH.
JIITEPATYPA
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Konomieuyv Hamania Bonooumupiena,
3a6i0y6au Kagheopu KpUMIHAILHO20 NpaAsa ma
npasocyoos,

0.10.H., npoghecop

Ilaoanxa Bnaoucnae Onekcanopoeuu,
3000y6ay auuoi oceimu

Hayionanvnuu ynieepcumem « Yepniciecoka
noaimexHiKay

OCOBJIMBOCTI POBME’KYBAHHS
JAEPKABHOI 3PA/IN BIJI KOJTABOPAIIIMHOI
JIAJTBHCOTI

3a0e3nedeHHsT HallOHAJBHOI OE3MeKH Ta  3axXUCTy
CYBEpEHITETY YKpaiHH € OJHHM 13 KIIOYOBUX IPIOPUTETIB
Jep:KaBU, OCOOJMBO B  YMOBaX Cy4YaCHMX  BHUKIIMKIB,
CIpUYMHEHUX 30pOoHHOI0 arpeciero pociiicbkoi (deneparii.
Jlep>kaBHa 3pajia Ta KojaOoparlliiiHa MisjabHICTh Y BOEHHUH dac
CTaHOBJISITH OCOOJIMBY 3arpo3y s jaepkaBHOCTI. Came TomMy
NpaBOBI ~ MEXaHI3MU  MPOTUAIl UM  KpUMIHAJIBHUM
MPAaBOTNIOPYIICHHSM HA0YyBaIOTh KpUTHYHOTO 3HaueHHs. O0u1Ba
MOHATTS MalOTh CHUIBHI PHUCH, Yepe3 sIKi XapaKTepU3yIOThCs
MOCSITAHHSIMU Ha CYBEPEHITET 1 TepUTOpialbHy IIICHICTD

179



Vkpainu. OpHak iXHS CyTHICTh, CYO'€KTHBHI O3HAaKd Ta
MEXaHI3MHU TPUTATHEHHS JI0 BIiANOBIJAIBHOCTI CYTTEBO
BIPI3HAIOThCA. HeBH3HAaYeHICTh IMPaBO3aCTOCYBaHHA B Wil
chepl MOKE TPHU3BECTH JIO MOMWJIOK y KBamiikarii, mo y
CBOEMY BHIIQJIKy, BIUIMBA€ Ha CIIPABEUIMBICTh MPABOCYIMs Ta
PIBEHb CYCIUILHOI JOBIPH 10 I€PKABHUX THCTUTYIIIH.

AKTyanpHICTH ~ TEMH  3yMOBJIEHAa  3a0e3NeUeHHSIM
BJIOCKOHAJICHHSI MIPABOBOI'O PETYJIIOBAHHS Ta YITKOI MEXI MIX
[UMU KPUMIHAJIBHUMHE TPABOMOPYIIECHHSAMU TSI 320€3MEUCHHS
edheKTUBHOTO MpaBocyaas. HaykoBuit aHasi3 BiIMIHHOCTEH MK
JICPYKABHOIO 3paJIoI0 Ta KOJAOOPAIIMHOK MISUTBHICTIO CIIPUSIE
M1BUIICHHIO PIBHS MPaBO3aCTOCYBAHHS, PO3POOIIl METOI0NIOTI{
KBaJiQikarii Ta B/IOCKOHAJICHHIO KPUMIiHAJIBHOTO
3aKOHOJIaBCTBA Y KpaiHH.

BignosigHo g0 4. 1 cr. 111 KpuMiHAIBbHOIO KOJEKCY
VYkpainu (mani — KK Vkpaiau) - e qissHHS, yMHUCHO BUYMHEHE
TPOMAJISSHUHOM  YKpaiHM Ha  IMIKOAY  CYBEpPEHITETOBI,
TePUTOPIATIbHIN IJTICHOCTI Ta HEJIOTOPKAHHOCTI,
000pPOHO3/IaTHOCTI, NepIKaBHIHN, CKOHOMIYHIT qu
iH(dopManiiiHid Oe3meri YkpaiHu: mepexif Ha OiK Bopora B
nepioJy 30pOoMHOro  KOHQUIKTY, IMIMUTYHCTBO, HAJaHHS
IHO3eMHIM  JepkaBi, 1HO3eMHIH  opramizamii abo  ix
MpeICTaBHUKAM JIOTIOMOTH B MPOBEIECHHI MIJPUBHOI A1SUIBHOCTI
npotu  Ykpaiaum [1]. o6 mpoaHamizyBaTH MOHSTTS
Kosa0opaliiiHa JisUIbHICTh BapTO 3BEpHYTUCH 10 4. 1 cT. 111-1
KK VYkpainu - myOmiuHe 3anepedeHHs TpOMasiTHUHOM Y KpaiHu
3/11ACHEHHS 30pOoitHOI arpecii mpoTu YKpaiHu, BCTAHOBIIEHHS Ta
YTBEp/DKEHHSI THMYacoOBOi OKyMallii YacTUHU TEpUTOPIi
VYkpainu abo myOsiyHI 3aKIMKH TPOMAJSHUHOM YKpaiHU 0
MIATPUMKH pilieHb Ta/abo Aiil JepikaBH-arpecopa, 30porHUX
dbopmyBaHb Ta/ab0 OKyMamiiHOI aaMIHICTparii Jaep>KaBH-
arpecopa, J10 CIIBIpalli 3 Jep:KaBOoK-arpecopom, 30poitHuMuU
dbopMyBaHHSIMU  Ta/ab0  OKyHAI[iHHOIO A MIHICTpALIE€IO
JepKaBU-arpecopa, J0 HEBU3HAHHS MOIIMPEHHS AP KaBHOTO
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CYBEpEHITETY YKpaiHM Ha THMYacOBO OKYIOBaHI TepUTOpii
VYkpainu [1].

1006 JeTabHiIe poaHaji3yBaTu npobsieMu
KkBaidikaIli JaHuX KPUMIHATBHUX MPABOIOPYIIEHB 3/[1IHCHUMO
aHaJi3 CKJIAJIB KPUMIHAIBHUX MPaBOMOPYIIEHb, Ui I[HOTO
npononyemo Tao6m. 1

Tabu. 1

IMopiBHAJILHA TA0MUA CKJIALIB KPUMIHAJIbHUX
npasonopyumens cr. 111 lep:xaBna 3paga ta cr. 111-1
Koaaoopaniitna aissibHicts KK Ykpainu

Enement ct. 111 Jlep>xaBHa cr. 111-1
3pana KK Ykpainu Komna0oparritina
[1] misutbHicTh KK
Ykpainu [1]
O0'exT PopoBuii: ocHOBH PopoBuii: ocHOBH
HaLlOHAJIBHOT HallOHAJIbHOT
Oe3nexn YKpaiHu. Oe3nexn YKpaiHu.
Be3nocepenniii: be3nocepenHniii:
3aXUCT JIOMATKOBO y 4. 8 —
CYBEpEHITETY, JKHUTTS JTIOJMHY Ta
TEPUTOPIaTHHOI MIPaBO BIIACHOCTI.
LITICHOCTI,
000pOHO3/1aTHOCTI
Ykpainu.
O06'ekTBHA ®dopmaibHuii (cam Y. 1-7:
CTOpOHa GbaxT TisSTHHA € dbopmanbHui
MPaBOMOPYyMIEHHIM | (yCiUueHHH CKIam).
He3aJIe)KHO BiJl Y. 8:
HACJIIJIKIB). MaTepiaabHUM
CKJIAL 13 TSOKKAMU
HaCJIiAKaMH
3a3HAaYECHUX B Y. 5-
7 naHoi crarri
(HampukIa
CMEPTB JIFOJIeH).
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Crmioci6 € KIII0YOBHM. € KJII0YOBUM.
Yac Moske Oyt BunHeHa | Jlumme B ymoBax
SK y MUPHUH, Tak 1y | 30poiiHOTO
BOEHHUI yac. KOHQUTIKTY 200
OKyTIaIii
TEePUTOPIi.
Micrue He oOmexyeTbes IIpus'azka 1o 30HU
KOHKPETHOIO OOMOBUX il uu
TEPUTOPIEIO. THMYAcCOBO
OKYTIOBaHHX
TEPUTOPIH.
Cy0'ext CrneniajibHun 3araabHui
cy0'exT: cy0'exT: u. 1, 4. 4.
rPOMaJsHUH CrneniaabHuii
Ykpainu. cy0'ekT: u. 2, 3, 5,
7, 8 — rpoMasTHUH
Ykpainy; 4. 4 —
¢iznvna ocoba-
T IpUEMETTh YU
MIPEJICTAaBHUK
IOPUJIMYHOT 0COOU.
Cy0'exTHBHA ®opma BUHU: ®dopmMa BUHU:
CTOpOHA OpSIMUA YMHCEIL. npsiMui Ta
Mera: 3amnoisiHHS HEMpPsIMUN yMHCEIL.
HIKOJI OCHOBaM Merta: Bu3Ha4yeHa
HaIllOHAJIBHOT yda.3,6-—
Oesmneku. CIPUSHHS
30poiiHiii arpecii
Ta OKyMaIlii.

Ha nymky Kpasuyk O., cynii Bumioro antukopyniifHoro
cyny ta bornmapenko M. cynai JlapHUIIBKOTO pallOHHOTO CyIy
M. KueBa 10 aep:kaBHOT 3paju Halle)KaTh KOHKPETHI BU3HAYEH1
Iii, Taki SK: mepexii Ha OIK Bopora B yMoBax 30pOHHOrO

KOH(MIiKTY a0o HagaHHS JIOTOMOTH
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nisutbHOCTi YKpainu (ct. 111 KK Ykpainu). Bognouac, 4. 6 cT.
111-1 KK VYkpainu Hazmae BiINOBIIAIBHICTh 3a TPOBEICHHS
MOJIITHYHUX ~ 3aXoJiB abo iH(popMalliliHy CHIiBOpaloo 3
JIEP’KaBOKO-arpecopoM 3a YMOBH, 110 TakKi Jii HE BiMOBIIAIOTh
O3HAKaM JIep’KaBHOI 3paau. MM NOroKyeEMOCh 3 IXHBOKO
OYMKOIO IO, Jep)KaBHAa 3paja 3aBXAU  BUMHSIETHCS
TPOMAJITHUHOM YKpaiHu, TOMI SK KoyiaboparliiiHa TisuIbHICTh —
HEe OOOB’SI3KOBO BYMHSETHCS TPOMAISHUHOM (B AMCIIO3MIIL
CTaTTi HEMAa€ MPSMOro MOCHJIAHHS Ha TPOMAISHCTBO). Xoua
MOHATTS KOJIADOPAIIOHI3MY 3a CBO€I0 MPUPOJOI0 NEPEBAKHO
CTOCYETbCS TpOMaisH YKpaiHH, CKJIaay KpUMIHAJIBHOTO
mpaBomnopylieHHs, nependadenoro cr. 111-1 KK, €
HEOJIHOPITHUM: JesKi 3 HHUX, BIAMOBIMIHO JO JUCIIO3MIIII,
MOXXYTh OYTH BUMHEHI rpoMajsHamMu YKpaiHW, TOHI SK 1HII
JaHOT BKa31BKU HE MaioTh [2].

3amist OUIbIN  JIETANBHINIOTO PO3YMIHHS BIAMIHHOCTI
KBaJiQikamii JaHUX CKJIAIIB KPUMIHAIBHUX TPABONOPYIICHb,
BapTO PETENbHO BUBYMUTU CYyIOBiI pimeHHS. J[o mpukiagy y
cipai 759/9489/17 micueBuii cy/, BU3HAB BUHHOIO Ta 3aCy/IUB
cyauo anensuiiiHoro cyny AP Kpum 3a u. 1 cr. 111 KK
Vkpaiau (nepkaBHa 3paaa). Bona mpomoBxuia 37iHCHIOBATH
npaBocyas micns okymnanii Kpumy, a sronom Oyna npuzHayeHa
cynnero «BepxoBHoro cyay Pecryomiku Kpumy sik cy6'exta pd.
3axucCT CTBEp/PKyBaB, 1[0 OOBHHYBaYeHa HE € CyO'€KTOM
KPUMIHAJIBHOI'O IPABONOPYILIEHHS, aJ’Ke Ha0yJ1a rpOMasTHCTBO
pd. Onnak, Bepxouuit Cyxa, 3anuimmB BHpPOK 0e3 3MiH
3a3HAYMBINM, IIO 3aCy/PKEHA € TPOMAISHKOI YKpaiHW, IO
MIATBEPKYETHCS JTOKYMEHTaMM, 30KpeMa, AaHKETO IS
OTpUMaHHS 3aKOPJOHHOrO macrnoprta. BignmosimHo no cr. 4
Koncrutyuii Ykpainu, B YKpaiHi icHye €1uHe IpOMaJTHCTBO, a
aBTOMaTHYHE BUHHKHEHHS TPOMAJSHCTBAa P Ha OKYIOBaHiH
TEPUTOPIi HE BU3HAETHCS IMiICTABOIO JUIsl BTPATH YKPaiHCHKOTO
rpomangHctBa. Kpim Toro, uepe3 BIAKPUTY KpUMIHAIBHY
CIpaBy BUXIJI i3 TPOMAISIHCTBA Y KpaiHU TaKOXK € HEMOKITHBUM.
Cyn ycTaHOBUB, L0 KJIOMOTaHHS PO BHUXIA 3aCy/KEHOI 3
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rpoMajsiHcTBa YKpainu Ha po3risin Kowmicii npu [Ipe3uneHTosi
VYkpainu 3 nTuTaHb rpoMaJIHCTBA HE HAAXOauIo [3].

Micuesuii cyn y cupasi Ne 638/5446/22 Bu3HaB BUHHUM
rpoMajsiHUHA YKpaiHU Yy BUMHEHHI 3JI0YMHY, epe0ayeHoro 4.
I cr. 111-1 KK Vkpainu (xonaOopariifHa IisJIbHICTB).
3acyDKeHUH, TPAIIOI0YMM 1HKEHEPOM Ha MIIIPHEMCTBI B M.
Kyn'saepk, micns okynamii Micta IpencTaBHUKamMu — pod
TOoOpOBIILHO  OOIMHSAB  1MOCaay BHUKOHYyBada OOOB'SI3KIB
KepiBHUKA KOMYHAJILHOTO TianpueMcTBa «bmaroyctpiii Micta
y CKJaJi HE3aKOHHOI «BINCHKOBO-IIMBLILHOI aaMiHICTpaIlii»
OKynaHtiB. BiH 3apeecTpyBaB MiANPHUEMCTBO Y «IOJATKOBIN
ciyx01» OKyMaliiHOl BIaJW, OTPUMYBaB 3apoOITHY IUIaTy B
pyomsix ta xepyBaB 105 ocobamu. Jlii 3acymKeHOro BHU3HAHO
NOOPOBUTEHUMHU, aJKe (PI3UYHOTO UM MCUXIYHOTO MPUMYCY 3
O0oky okymanTtiB He Oyno. 3a 4. 5 cr. 111-1 KK Vkpaiam
nepeadavyeHo BiAMOBIMAIBHICTH 3a JOOPOBUIBHE 3aWHATTS
mocaj i3 OpraHi3amiifHO-PO3NOPATINMHU YU aIMIHICTPATUBHO-
roCHoJapChbKUMHU (PYHKIISIMU B HE3aKOHHUX OpraHax BiaJu Ha
TUMYAcCOBO  OKYINOBaHiii  Teputopii. Micine  BUMHEHHS
MIPABOIOPYIIEHHS — THMYACOBO OKYIIOBAaHA TEPUTOPist YKpaiHu —
€ MicieMm Juis foro kBamidikailii. BepxoBHuii cyz pilieHHs cy/iiB
MOTIePETHIX 1HCTAHIIIN 3aumB Oe3 3MiH [4].

Anani3z kBamigikauii KpUMIHAJIBHUX IPaBONOPYIIEHD,
nependauenux crattsamu 111 ta 111-1 KK Vkpainu, go3somusie
3poOUTH K1JIbKa BaXKJIMBUX BUCHOBKIB, SIK1 MalOTh IIPAKTUYHE Ta
TEOpPETUYHE 3HAUEHHS /IS BIOCKOHAJIEHHS IIPaBO3aCTOCYBAHHS
B CyyaCHUX yMOBax. BoHU MalOTh CyTT€BI BIIMIHHOCTI y CKJIa i
KPUMIHAJIBHUX MPABONOPYIIEHb, Cy0 €KTUBHIN CTOPOHI, Miclii
Ta yaci BYMHEHHs. YiTKe po3MeKyBaHHS IMX ITPABOMOPYIICHD €
KPpUTUYHUM  MicleM i 3a0e3ledeHHs  CHpaBeJIMBOrO
Cy/IOYMHCTBA, HEJOMYIIEHHS TOMHUJIOK Yy KBami(ikamii Ta
BITHOBJICHHA CYCIUIbHOI JOBIpH IO TPaBOBOI CHCTEMH.
HaBeneni mpuknaayd cyaoBUX pillIeHb JIEMOHCTPYIOTh UYITKY
PI3HHUIIIO MDK JIepXKaBHOIO 3paJiol0  Ta KoiabopauiiHoo
JISUTbHICTIO. Xoua o0uABa KpUMIHAIbHI IPaBOMOPYIICHHS
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CHpSIMOBaHI MTPOTH OCHOB HAIlIOHATBHOI Oe3meku YKpaiHu, iXHi
CKJIQIU Ta TPOSBU BiApi3HsIOTHCA. [lepkaBHa 3paga Mae
MIMPIINHN CTIEKTP JiH, BKIIOYal0UYH MITUTYHCTBO, epexi Ha OiK
BOpOTa TOIIO, i CHPSMOBaHA Ha 3arajbHE MiJPUBAaHHS OCHOB
nep>kaBHocTi. KonaGopariiifHa qisuibHICTh, B CBOIO YEPTY, OLIbII
KOHKPETH3YEThCSI 1  TOB'A3YEThCS 3 O€3MocepeaHbOoro
CHIBIIpAICI0 3 OKYMAIlifHOI BIaa0l0. Po3MEXyBaHHS IUX
KPUMIHQJIBHUX MPABOIOPYIIEHb MOXKEe OYTH CKIIQAHUM, aje
CyZOBa IMpaKTHKa MOCTYNMOBO (OpMye UiTKi KpUTepil it ix
KkBaidikarii.
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booyx K.IO

Cmyoenmxka 2 Kypcy mazicmpamypu
CoyianbHo-2yManimapHo-eKOHOMIYHO20 (PaKyibmemy
beposincorozo oepocasroco

neoazociuno20 yHigepcumenmy

Kamencoxuii /. B.,
00KMOp IOPUOUUHUX HAYK, npodecop

KPUMIHAJIBHA BIAITIOBIJAJIBHICTD
IOPUIANYHUX OCIb

OpnHi€0 3 TEHACHIIIN Cy4acHOI 3JI0YMHHOCTI € MParHeHHs
KpUMIHAJIBHUX CTPYKTYp MPOHUKHYTH 1 3aKpiUTHCS B
€KOHOMIIl, TIONITUI, YMpaBIiHHI, KEPIBHUITBI KPYIMTHUX
koMmaHiit 1 ¢ipm. Y mporeci xKopcTkoi 60poThOM 3a MpaBo
KOHTPOJIIOBAaTH MpHOYTKOBI cepr eKOHOMIKH 1 TepHuTopii
3JIOYMHHE CEpPEJOBUIIE OpPraHi30BYETbCS, BTATYE Y CBOIO
TISUTBHICTD I€p’KaBHUM arapart, MPOHUKAE B CTPYKTYPH BIAJH 1
yIpaBJliHHS. 3arajibHi TEHJAEHII1 OpraHi3oBaHOi 3JO0YMHHOCTI
HarjsiJHO TPOSIBIISIIOTHCSL B KpUMIHAMI3AIll EKOHOMIYHUX
BIIHOCHH 1 3JIUTTI €KOHOMIYHOI Ta 3arallbHO-KPHUMIiHAIbHOT
3JI0YMHHOI ISITBHOCTI. 3MIHH, 10 B1IOYBAIOTHCS B €KOHOMIIIL,
HOBI (hOpMH EKOHOMIYHMX BIAHOCUH TOPSAJ 13 MO3UTHUBHUMHU
pe3yiabTaTaMi HEMHUHYYE€ TPUBOJAATH 10 CTBOPEHHS KPYITHUX
3JIOYMHHUX YIPYIyBaHb, $IKI KOHTPOJIOIOTH OKpemi cdepu
€KOHOMIKH, TMPOMHUCIOBOTO  BHUPOOHMIITBA, TOOYTOBOTO
00CIIyroBYBaHHSI y Ppi3HUX perioHax. OcoOmuBy 3arposy
MPE/ICTAaBISIOTh  KOHTpabaHa CTpPaTeriyHoi CHPOBUHM 1
¢oHIOBaHMX MaTepiadiB, HE3aKOHHA TOPTiBIs  30poe€lo,
KOPYMIIHI 3JI0YMHU, HApPKOOi3HEC, O0aHKIBChKAa 3JIOYMHHICTH,
KiOep3TOYMHHICTh, MIJKYI MOCaa0BOi 0COOM, BiJIMHUBAHHS
TPOIIOBHX KOINTIB, OTPUMAaHWUX HE3aKOHHUM MUIAXOM. [Ipu
aHami3i TpaHcdopmariif, 10 BigOyBarOTbCA, HEOOX1THO
BpPaxoBYBaTH 1 poJib KOMEPILIMHUX Oprasizaliii, y nepury 4epry
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KPYITHUX KOpIIOpaliii, sKi HE JHIIE € OCHOBOIO YCIIIIHOTO
(yHKIIOHYBaHHS €KOHOMIKM Cy4YacHUX Jep)KaB, a H
3MIACHIOIOTh CYTTEBUW BIUIUB HA TUHAMIKY 1 SIKICHI 3MiHH
3JI0YMHHOCTI. 3a JaHUMHU €BPONEHCHKUX €KCIIEPTIB, 1BI TPETHHH
CepHO3HMX EKOHOMIYHMX 3JIOUYMHIB  3HIMCHIOIOTBCSA  MiJ
MPUKPUTTAM OKpeMHX (ipM 4M TOProBeIbHUX 00’edaHaHb |1,
c.432]. IlutanHs mTpo KpPUMIHAIBHY BiANOBIAAJIBHICT
IOPUANYHOT 0cOOU cTae Bce OLIbII aKTyalbHHUM, L0 OB’ S3aHO,
Mo-TepIie, 3 BIICYTHICTIO JIEBUX MEXaHI3MIB BIJIHOBJICHHS
MOPYILIEHUX MPaB IOPUINYHOIO 0CO00I0, MO-JIPYre, K MOKa3ye
MpaKTHKa, BEIMKAa KIIBKICTH  3JIOYMHIB, OCOOIMBO B
E€KOHOMIYHIN cdepi, 3TIHCHIOETBCS 3a JOMOMOTOK YH JJIS
opuandHuX oci6. [Topsi i3 1M BUHUKAIOTH MATAHHS BU3HAHHS
«BHUHM» HOPUIUYHOI 0COOU, MeXaHI3My TMPUTATHEHHA 10
BIJIMOBIAAILHOCT],  SIKI ~ TOKapaHHS  3aCTOCOBYBATH [0
IOpUANYHOT 0cOOU Ta 1HIIT TUTAHHS KPUMIHAJIBLHOTO 3MICTY.

Ha cporoaninmHiii 1eHb B CBITI iCHY€ KiJbKa HaWOUIbII
MOIIMPEHUX  MOJCJIICH  KPUMIHAJIBHOI  BiAMOBITAJILHOCTI
IOPUANYHUX OCI0.

[Tin ynoBHOBa)X€HUMHU OCOOAMU FOPUIUYHOI 0COOU CIiA
PO3YMITH CITY»KOOBUX OCI0 IOPUAUYHOI OCOOU, a TAKOXK 1HIIMX
0ci0, sKi BIJNOBITHO JO 3aKOHY, YCTaHOBUUX JOKYMEHTIB
IOPUANYHOI 0COOM YK JOrOBOPY MarOTh MPaBO JIATH BiJ] IMEHI
IOPUINYHOT 0COOU.

Tax, Bmepmiii MoxeniopuauyHa ocoba HapiBHI 3
(b1314HOI0 0CO000 PO3TIINAETHCA K CY0’€KT 3TI0UHHY.

[IpuTsArHeHHs: 10 KPUMIHAJIBHOI BiAMOBIAAIBHOCTI MOXE
OyTu OOyMOBJIEHE 3JIOYMHOM, 3JIHCHEHHM I10CaJOBUMHU
oco0aMy KOMIaHii, a MOXe 3JIMCHIOBATHChH MapajeIbHO 1
HE3aJIeKHO BiJl BCTAHOBJICHHS MPOBUHU 11 MpeACcTaBHUKIB. Ll
MOJIETb Y TUX UM 1HIIMX PI3HOBUAAX BTUJIEHA Y 3aKOHOAABCTBO
6araTboX €BpOIEHCHKUX KpaiH, BKIrovaroun Hinepmanam i
®paHiito.

3rifHo 3 Ipyror Mojeiuno ¢izuyHa ocoba € €IUHO
MOJKJIMBHM CY0’€KTOM 3110unHy. [Ipu 11bOMY, y BUTIQAKY y4acTi
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IOPUINYHOT OCOOM y 3MIOYMHI, SKUN 3IMCHIOEThCA (DiI3UYHOIO
0c00010 y HOT0 1HTEpecax, pUInIHa 0co0a pa3oM i3 GiI3UIHOIO
MiJIA€ThCA  KPUMIHATBHO-TIPABOBUM OOMEXKECHHSIM, aje He
[IOKapaHHIO.

Tperss moxmenb, ska B Teopii KpUMIHAJIBHOTO IpaBa
OTpUMaJla Ha3BY «KBa3IKPUMIHAJIBHOI»  BIJAMOBIJAIBHOCTI
IOPUANYHUX oci0, nepeadavae a/JIMIHICTPAaTUBHY
BIIMOBIIAJIbHICTh  FOPUIAMYHUX OCI0 3a TPHYETHICTH 10
3nounHy. Lst Moenb BiAMOBIAAIBHOCTI /i€ B TAKUX KpaiHax sK
Himeuunna, ITamis.

KirowoBi nmonoxenns 3akony Ykpainu «lIpo BHeceHHs
3MIH J10 AESKHX 3aKOHOJIaBUMX aKTiB YKpaTHH I110/10 BUKOHAHHS
[Tmany nmiit 3 mibepamizanii €Bponelicbkkum Cor030M Bi30BOTO
pexxumy s YKpaiHM 100 BIANOBIJAIBHOCTI FOPUANYHUX
ocib» (mam — 3akoH), 3aKoHY YKpaiHU, a TaKOK MOXKIIUBI
HaCHIJIKK JUIs Oi3Hecy B YKpaiHi.

[TincTaBu 1ys 3aCTOCYBaHHS JI0 FOPHINYHKX 0Ci0 3aX0/1iB
KPUMIHAJIbHO-TIPAaBOBOI'O XapaKTepy

3akoH BBiB 10 KpuminansHOTO KOzIekey YKpainu (Hagami
— KK) Take MOHATTA SK «3aX0Iu KPHUMIHAIbHO-TIPABOBOTO
XapakTepy MO0 IOPUIWYHUX OCi0», MIACTaBOKO IS
3aCTOCYBaHHS SIKHX € BYMHEHHS YIOBHOBAaXEHOI O0CO00I0
KOMITaHIi:

— Big 1IMEHI Ta B IHTepecax HOPHANYHOI 0coOH
OKPEMHX 3JI0YMHIB B cdepi TrocnoJapchbkoi AISUIBHOCTI abo
CIy’)kOOBUX 3JIOYMHIB, a camMe — OyIb-SKOTO 13 3JI0YHHIB,
nependauenux ct. 209 KK «Jleramnizanis (BiIMUBaHHS) TOXO/IB,
OTPUMAaHMX 3JIOYMHHUM HUIIXOM», cT. 306 KK «Bukopucranus
KOINTIB, 3M00yTHUX B HE3aKOHHOTO 00Iry HApKOTHUYHUX
3ac00iB, ICUXOTPOITHUX PEYOBUH, iXHIX aHAJIOTIB, TPEKYPCOPIB,
OTPpYWHUX YM CHUJIBHOJMIIOYMX PEYOBHMH al00 OTPYHHUX YU
CHJIBHOJIIIOUMX JIIKapchKuX 3acobiB», 4. 1 1 2 cr. 368-3 KK
«[linkyn ciyx00B0i ocoOu IOpUAMYHOI 0COOM MPHUBATHOIO
IpaBa HE3aJIeKHO BiJ OopraHi3aliifHo-npaBoBoi popmuy, 4. 112
cT. 368-4 KK «Iligkyn ocobu, sika Hajae myOIiyH1 MOCIYTU», CT.
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369 KK «IIpono3umisi, obimsiHka ab0 HaJaHHS HETPaBOMipHOT
BUTOAM CIIy)k00Biii 0co0i1», cr. 369-2KKY «3mnoBxuBaHHs
BILTHBOM»;

— B IMEHI FOPHAMYHOI OCOOM 3JI0YMHIB, MOB’SI3aHUX 3
TEPOPU3MOM, a caMe — OYAb-SIKOTO 13 3JI0YUHIB, MEepe10aueHuX
cT. 258 KK «Tepopuctuunuii akt», cT. 258-1 KK «BTsirnenns y
BYMHEHHSI TEPOPUCTHYHOTO aKkTy», cT. 258-2 KK «Ilybmiuni
3aKJIMKK JIO BUYMHEHHSI TEPOPUCTUYHOrO akTy», cT. 258-3 KK
«CTBOpEHHSI TEPOPUCTUYHOI TIPyNM YU TEPOPUCTUYHOL
opranizamii», c1. 258-4 KK «CropusHHS BYMHEHHIO
TEPOPUCTHYHOTO akTy», cT. 258-5 KK «®DinancyBaHHs
TEPOPUMYY;

— BiD IMEHI Ta B IHTEpecax IOPHAWIHOI 0coOH
OKPEMHUX 3JI0YMHIB, OB’ S3aHUX 3 OCATAHHSIM Ha HAI[IOHATBHY
0e3meKy, IepKaBHHUH yCTpiid, MHp, Oe3reKy 1 MibKHapOIHHUN
MPaBOIOPSIIOK, @ camMe —  OyAb-AKOro 13  3JI0YHHIB,
nepenbavenux cr. 109 KK «/lii, cipsMoBaHi Ha HACHIIBHUIIBKY
3MiHY YM IOBaJICHHS! KOHCTUTYIIHHOTO JIay a00 Ha 3aXOIICHHS
nep>kaBHOT Binagm», cT. 110 KK «[locsrannst Ha TepuTopiaibHy
LITICHICT 1 HEJOTOpKaHHICTh Ykpainu», cT. 113 KK
«dusepcisy, cr. 146 KK «He3akonne mo30aBieHHs Boii abo
BUKpaJIeHHS TOAUHNY, cT. 147 KK «3axoruieHHs 3apyuyHHKiBY;,
ct. 160 KK «IlopyiieHHs 3aKk0HO1aBCTBA ITPO peepeHym», CT.
260 KK «CtBOpeHHs He nepedaueHuX 3aKOHOM BOEHI30BaHUX
abo 30poiHux ¢dopmyBanb», cr. 262 KK «Bukpanenss,
NPUBJIACHEHHS, BHMMaraHHs BOTHENaJbHOi 30poi, OoioBUX
IpunaciB, BAOYXOBUX PEYOBHH UM PaJl0aKTUBHHUX MaTepiajiB
a00 3aBOJIOJIIHHS HUMM IUISIXOM IlIaXpaicTBa UM 370BKHBAHHS
ciry)00BUM cTaHoBHIIeM», CT. 436 KKY «Iponaranga BiiiHn»,
ct. 437 KK «[InanyBaHHs, NiATOTOBKA, PO3B’sI3aHH Ta BEACHHS
arpecuBHoi BiiiHW», cT. 438 KK «IlopymieHHs 3akoH1B 1 3BU4aiB
BiitHMY, cT. 442 KK «["enomuny, ct. 444 KK «3nounHu npoTu
0ci0 Ta yCTaHOB, SIKI MalOTh MIKHAPOIHUHN 3axuCcT», CT. 447 KK
«HarimaHCTBOY.

[lin BHOBHOBaXXEHUMHU 0co0aMU BapTO  PO3YMITH
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ciy’)k00BUX 0Ci0, a TAKOXK 1HIIMX OCi0, SIKi 3T1AHO 13 3aKOHOM,
YCTAaHOBYUMH JOKYMEHTaMH HOPUAUYHOI 0coOu abo TOroBOpy
(B TOMyY 4HCTi 32 JOpYYEHHSIM) MAIOTh IPaBO JiATH BiJ iMEHI
FOPUIUYHOT 0COOH.

3rigHo 31 cr. 18 KK ciyx60BuMu ocobamu € ocobu, siki
MOCTIHHO a00 TUMYAacoBO OOIWMAIOTh Ha MIANPHUEMCTBAX, B
yCTaHOBAX YW OpraHizaiisx MOCaju, MOB’s3aHl 3 BUKOHAHHSIM
OpraHizariitHO-pO3MOPSTINX 9K aJMIHICTPATUBHO-
rocrojapchbkux (QyHKIiH, abo0 BUKOHYIOTh Taki (yHKHii 3a
CHellaJIbHUM TOBHOBXECHHSIM, SIKUM 0co0a HaJUIsIe€ThCs
[IOBHOBaKHUM OPTaHOM YH [TOBHOBAKHOIO CITY>KOOBOIO 0CO000
MiIIPUEMCTBA, YCTAaHOBH, OpraHi3allii, cyJoM ado 3aKOHOM (CT.
18 KKYVY).

Takum 4YWHOM, Ui BU3HAHHS MpalliBHUKAa KOMIIaHii
CITy’)KOOBOIO 0COOO0I0 BiH TIOBUHEH 3aliMaTH 1MOCajy, MMOB’S3aHy
3 TOCTIHHMM a00 TUMYACOBMM BHKOHAHHSM OpTraHi3alliiHO-
PO3HOPSATUUX abo aIMIHICTPAaTHBHO-TOCIIOIAPCHKIX
000B’s13KiB, a00 OyTH YNMOBHOBR)XCHUM HAa BHUKOHAHHS TaKHX
O0OB’sI3KiB 3rifHO 3 Haka3oM a0o0 IHIIUM PO3MOPITIUM
noxymentoM.! Takumu ocobamu, 30KpeMa, MOXYTh
OyTH TUPEKTOp MIAMPUEMCTBA, MOTO 3aCTYIHUKHU, TOJOBHUM
OyxranTtep, KepiBHUKU CTPYKTYPHHUX MiJPO3/ALUIIB, KEPIBHUKU
BIIJIUJTIB MIAMIPUEMCTB, iXH1 3aCTYITHUKH 1 T. 1.

KpuMinanpHa BiANMOBIAAIBHICTH KOMIAHIH B YKpaiHi €
BTOPHUHHOIO 1 00yMOBJIEHOIO B1JIMTOB1AAJIbHICTIO
BIIOBHOBQ)XEHUX 0CI0 TaKMX KOMIIaHIH.

Buau 3ax0/11B KpUMiHAJIBHO-TIPABOBOTO XapaKTEPy 1 KOJIO
IOPUIMYHUX OCi0, 10 SIKUX BOHU MOXYTb 3aCTOCOBYBATHChH

Biamosigno mo crarti 96-6 KK no ropuamdaamx ocid
MOXYTh OyTH 3aCTOCOBaHi Taki BUAM 3aXOJiB KPHUMiHAJIBHO-
MIPABOBOTO XapaKTepy:

1) WTpad — y po3mipi Big 85 THc. rpH. 10 1 MiH 275 THC.
I'PH. (B 3aJIEKHOCTI B1J] CTYTEHS TSHKKOCTI BUMHEHOT'O 3JI04YHHY);

2) Kondickaris maiina;

3) JlikBimaliisi — 3aCTOCOBYETHCSI y BUIAIKaX BUYMHCHHS
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3JI0YMHIB, TIOB’SI3aHUX 3 TMOCATAHHIM Ha HAIIOHATBHY Oe3MeKy
Ta MOJIITUYHY CUCTEMY Y KpaiHH.

tpad 1 mikBigamiss 3acTOCOBYETHCA 1O HOPUIUIHOT
0COOHM TUIBKH B SIKOCTI OCHOBHOTO IOKapaHHs, a KoH(DicKaris
MaifHa — TUTBKHU B SIKOCTI JI0JIATKOBOTO.

o cTocyeTbes KoJIa OPUIUYHHUX OCI0, 10 SKUX MOXKYTh
OyTH 3aCTOCOBaHi 3aX0J¥ KPUMIHAJIBHO-TIPABOBOTO XapaKkTepy,
710 HUX BIJHOCSITBHCS:

1) mo10 37104KHIB y cdepi rocnoaapchKoi MisUIBHOCTI Ta
CIIY)KOOBUX  3JIOYMHIB:  IIJMPUEMCTBA, YCTaHOBH  abo
opranizaiii, KpiM Aep>KaBHUX oOprasiB, opraniB Bmagn APK,
OprasiB MICIIEBOTO CaMOBPSIyBaHHs, OpraHizailiii, CTBOpEHHX
HUMH Y BCTAaHOBJICHOMY IMOPSIKY, IO MOBHICTIO YTPUMYIOThCS
3a paxyHOK BIJMOBITHO AEPKABHOTO OIO/DKETY UM MiCIEBOTO
Oromkery, (OHMIB  3araibHOOOOB’SI3KOBOTO  JICPKABHOTO
colianpHOr0 cTpaxyBaHHs, DOHAY TapaHTyBaHHS BKJIAJIB
¢bi30ci0, a TakoK MKHApPOAHUX OpraHi3aliii;

2) MOZI0  3JI0YMHIB, IMOB’S3aHUX 3  TEPOPU3MOM,
MOCATaHHSAM Ha HalllOHAIBbHY O€31eKy, Aep>KaBHUHN yCTPiid, Mup,
0e3neKy i MDKHApOJHUM MpaBONOPSAIOK: Cy0 €KTH MPUBATHOTO
1 myOniyHOro  mpaBa  pPE3UJEHTH 1 HEPE3UACHTU
VYkpainu, BKIIOUAI0OUH MiANPUEMCTBA, yCTaHOBU abo
oprasiszaiii, Jep:KaBHI OpraHd, OpraHu BJagul ABTOHOMHOL
Pecny6niku  Kpum, opranu MiclieBOro camoBpsiAyBaHHS,
oprasi3ailii, CTBOpE€H1 HUMHU Y BCTAaHOBJIEHOMY MOPSAKY, GOHAM,
a TaKoXX MDKHApPOJHI oOpradizamii, IHIN IOPUIMYHI OCOOH,
CTBOpPEHI  BIAMOBIIHO JO BHUMOI  HaIlOHAJBHOrO  abo
MDKHApPOHOTO TpaBa.

IOpunnuna ocob6a 3BUTBHSETHCS BiJl 3aCTOCYBAHHS JI0 HEl
3aX0/iB KPUMIHAJIBHO-TIPABOBOTO XapakTepy, SAKIIO 3 IHs
BUMHEHHS i1  yIOBHOB@XEHOI  0CO00I0  OYyIb-SIKOTO
BUIIIEBKA3aHOT'0 3JI0YUHY 110 AHS HAOpaHHS YUHHOCTI BUPOKOM
MUHYJIO BiJl TPHOX JI0 I’ ITHAALATH POKIB (3aJI€KHO BiJ] CTYTIECHS
TSOKKOCT1 BUNHEHOTO 3JI0UHHY).

Oco06mMBOCTI  KPUMIHAJIBHOTO — TPOBAKEHHST  II0JI0
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IOPUANYHUX OCI0

VY crarti 214 KpumiHaabHO-IIPOIECYaTLHOTO KOJEKCY
Ykpainu (mani — KI1K) Bu3HaueHO OPSAI0K POBAIKEHHS 1010
IOPUIMYHOT OCOOM: BOHO 3/1MCHIOBATUMETHCS OIHOYACHO 3
KpUMIHAJIBHUM TPOBAKCHHIM 010 (Pi3UYHUX 0CI0, K1 Bif
IMEHI Ta B IHTepecax i€l FOPUANIHOI 0COOU BUMHUIIU 3JIOYHH.

Takoxx KIIK Oyno momoBHeHO crarreto 64-1, B sKid
BU3HAYE€HO, XTO MOKe OyTH NPeICTABHUKOM FOPUANYHOI 0co0H,
MOAO0 SIKOI  3IIMCHIOETBCS  KpUMIHAJIbHE IPOBAKEHHS.
30Kkpema, NMpeICTABHUKOM FOPUANYHOI 0COOU Y KPUMIHAIIBHOMY
MIPOBA/KEHHI MOKe OyTH:

— oco0a, fiKka y KpUMiHAJILHOMY IIPOIIECi Ma€ MpaBo OyTu
3aXHCHHUKOM (aJIBOKaT);

— KepiBHUK a0o iHIIa 0co0a, YIOBHOBa)KE€HA 3aKOHOM a00
YCTaHOBUMMH JIOKYMEHTAMHU;

— IpaIiBHUK IOPUANYHOI OCOOH.

SIK BHCHOBOK, CIIiJi BU3HATH, IO 3MIHH, SIKI BHOCSTHCS
crorogi B KK Vkpainu - 1me kpok y HampsMi MOCHJICHHS
KOHTPOJTIO HaJl EKOHOMIYHOIO 3JIOYMHHICTIO, OJJHAK HOPMATHUBHI
HiAXOMM TOTPeOYIOTh JOOINpPALIOBAHHS s 3a0e3NedeHHs
e(eKTHBHOI Ta 3BOPOTHOI IIPaBOBOT MOJITHKH B 111l cdepi.

JIITEPATYPA
1. Ebner S. Zur Sanktionierung von Unternehmen in
Deutschland. Kriminalistik. 2008. 62. S. 432.
2. «[Ipo BHeceHHs 3MiH /0 JCSIKUX 3aKOHOJABYHMX aKTiB
Vkpaian (mono BukoHaHHs [lmany aiii momo miGeparizarii
€pponeiicbkuM  CoOI030M BI30BOTO pexuUMy Uil YKpaiHH
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Mameiiiuyk Anamonii Bacunvoeuu

00KMOp HOPUOUYHUX HAYK,

Hepoicasnuii ynieepcumem ingppacmpykmypu ma mexHonoei,
ooyenm

3asioysau kagedpu npasocydos IpuOUUHO20 Gaxyibmemy,
Incmumymy ynpaenintHs, mexHoni02it ma npaea,

ITPABOBE PEI'YJIIOBAHHA ITIPOBEJEHHS
HETI'TACHHUX CJIJYUX (PO3ITYKOBUX) 1IN

[Tix gac po3ciigyBaHHs KpUMiHAIBHUX PABOIIOPYIICHb
BYKJIMBY POJIb BIAIrPAIOTh HETJIACHI CITi41 PO3IIYKOBI Ail (asi
- HCP/I), sixi MoxyTh OyTH TpOBeIEHI HA MiACTaBi pilICHHS
Cydly Ta JMIIe 3 MOTHUBALIE 3aCTOCYBaHHSA  TakKol
npornecyanbHoi aii. Baxknueum mig wac perymoBanns HCP/I e
JOTPUMAaHHS IPABOBOIO DErYyJIIOBaHHS iX IPOBEAEHHS Ta
3MIACHEHHST (YHKIII CyIOBOrO KOHTPOJIO, B TOH e dac
BUKOHAHHSA TAaKWMX i ITIOBUHHO BIAIOBiZaTM BCIM BHUMOIraM
3aKOHOJIaBCTBA.

IIpaBoBe perynoBaHHs Ta npakTuuHa peanizanis HCP/]
MoTpeOyIOTh TOCTIHHOTO BJOCKOHAJIEHHS IS 3a0€3MeUYCHHS
e(EeKTUBHOTO 3aXUCTy CYCHUIBHUX IHTEepeciB 0e3 MOpYIIEeHHs
KOHCTUTYIIHHUX TIPaB TPOMA/ISH.

[IpoTe HEMOOJMHOKMMH € BHIAAKH, KOJIM JAeTal
KpPUMIHAJIBHUX TPOBAIKEHb, SIKI MICTSATh BIJIOMOCTI, IO
CTaHOBJIATH OXOPOHIOBAHY 3aKOHOM TAEMHUIIO, TOTPAILISIOTH Y
3aco0M MmacoBoi iH(doOpMarlli, Mmo MOXe 3aBAaTH UIKOIN
00'eKTMBHOMY pO3IJISIIy CHpPaBU Ta MOPYIIUTH MpaBa ocio,
B1JIOMOCTI Ipo sikux Oynu 3adikcoBani y npotokonax HCPI [1].

HCPJI - ue pizHOBUA coiguuX (pO3MIYKOBHX) iid,
BIIOMOCTI Tpo (akT Ta METOAU TMPOBEACHHA SKHUX He
HiJIATal0Th  PO3TOJIOIIEHHIO, 33  BHMHATKOM  BUIAJKIB,
nependauenux KIIK Vkpainu (ct. 246 u. 1). [IpoTokonu o0
npoeneHHss HCPJI, aynio- abo Bineo3amnucu, (hOTO3HIMKH, 1HIITI
pe3yibTaTH, 300yTi 32 JOMOMOTOI 3aCTOCYBAaHHS TEXHIYHHUX
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3ac00iB, BUJTy4eHi Mij1 4ac iX MpoBeACHHs pedi 1 JOKYMEeHTH abo
iX Komii MOXYTb BHMKOPHCTOBYBAaTHCSl B JOKa3yBaHHI Ha THUX
CaMUX IiJICTaBax, IO 1 pe3yJIbTaTH MPOBEACHHS 1HIINX CI1TYNX
(po31IyKOBHX) JiH MiA Yac JOCYA0BOTO pO3CIiTyBaHHsA (CT. 256
4. 1). OcoOwu, sIKi MPOBOAMIIHM HErJacHi ciiaui (pPo3UIyKoBi) il
a0o Oysu 3aydeHi 10 X MPOBEACHHS, MOXYTh OYTH JONUTAaHI
AK cBigKu. JJonuT mux ocid Moke BimOyBaTuC 13 30eperKeHHIM
y TaEMHHUII BIJIOMOCTEH MPO IUX OCIO Ta 13 3aCTOCYBAHHIM
IIOZI0 HUX BIMOBITHMUX 3ax0JiB Oe3mneku, nepeadayennx KIIK
(ct. 256 4. 2) [2].

3anporoHOBaHO CUCTEMATHU3AIIIO0 JI0 3MICTY MPaBOBOTO
perymoBanas HCP/I: 1) Koncturtyuist Ykpainu, 1mo rapanrye
JIOAMHI Ta TPOMAJSTHUHY HEYXWUJIbHE 3a0€3MeUYeHHs MPaBOBUX
rapaHTiil 3aXUCTy iXHIX TpaB 1 cBOOOM; 2) YMHHI MIKHAPOJHI
JIOTOBOPH, 3rojla Ha 000B’SI3KOBICTh SIKUX HajgaHa BepxoBHOO
Pamoro  Vkpainm 3) 3akonu YkpaiHM Ta  pilICHHS
Koncrurynuiiinoro Cyny VYkpainu; 4) koaudikamiiiHi axTH
VYkpaiHu, 110 yrnopsaKoBYIOTh MaTepiajibHUM 1 mpolLecyalbHUN
€IEMEHT HOPMH TIpaBa, MOKIUKAHOI YPEryJIrOBaTH MOPSIOK
opranizauii nposeaenns HCP/I; 5) ykxa3zu [Ipe3unenra Ykpainu,
0 BU3HAYalOTh MPIOPUTETHI HAOpsIMU  pepOopMyBaHHS
KpUMiHAIBHOI tocTulii Ykpainu; 6) mnoctanoBu Kabinery
MinicTpiB YkpaiHu, 10 BU3HAYAIOTh MOPSIOK OTPUMAaHHS
J03BOJTy CyAy Ha 3/iiCHEHHS 3axoAiB, $Ki THMYacoOBO
OoOMEeXYIOTh TMpaBa JIIOJUHU, Ta BUKOPHUCTAaHHSA J00YyTOi
iHpopmaii; 7) HOPMATHBHO-TIPABOBI AKTH MIHICTEPCTB 1
BIJIOMCTB (Haka3W, BKa3iBKU, TOJIOKEHHS, PO3MOPSIKEHHS,
iHCcTpyK1ii); 8) [IpakTrka €BponeicbKoro cyay 3 Mpas JIOJUHUA
y 3I1HCHEHHI MPABOCY IS, IO CTOCYEThCS 3a0€3MeUeHHs TpaB 1
cBO0O JTFOIMHH 1 TpoMaasiHIHA T yac ipoBeaeHHss HCPL; 9)
pimennst BepxosHoro Cyny, Bummx cremiaii3oBaHuX Cy/iB
(30kpema, Bumoro antukopymmiiiHoro cyamy) [3, c. 258].
[IpaBoBe perystoBaHHS TaKOi KaTeropii NpolecyaJbHUX Hii
(bakTHuHO MOTpedye He TITbKU OPIEHTYBAHHS Ha KPUMiHAIBHO-
nporiecyajgbHe 3aKOHOJABCTBO, aje W Ha CHeIlialbHI 3aKOHH,

194


https://zakon.rada.gov.ua/laws/show/4651-17?find=1&text=%D0%BD%D0%B5%D0%B3%D0%BB%D0%B0%D1%81%D0%BD%D1%96+#w1_16

MPAKTUKY CY/IB Ta iHIIE.

[Iposeaenns Oinpmocti HCPJ motpebye mo3Bomy
CIITYOTO CYyIAi, IO TapaHTye MOTPUMAaHHS TpaB 1 CBOOOI
JIIOJIMHU, a 1HIIIIOBAaTH MAIOTh MPaBO CIiauui, mpokypop. I1ix
gac nposeneHHss HCPJl oOMexxeHHS mpaB Ha NPHBATHICTH,
HEJOTOPKAHHICTh  KUTJIA YW  TAEMHHIIO  JIMCTYBAaHHS
JIOMYCKAETHCS JIMIIE 32 YMOBU OOIPYHTOBAHOI HEOOXiIHOCTI 1
MIPOTOPIIIAHOCTI BTpyUYaHHS.

VYeci pesynberatn HCPJl dikcyroTscsi y mpoTokoiax i3
3a3HAUYEHHSAM Yacy, MicCls, crnoco0y TMpoBeaeHHs nii Ta
orpuMaHux JnaHux. Came Taki MPOTOKOJIHM € HKEPEIIOM JIOKa3iB
y KpuMiHanbHOMY TmpoBamxkeHHi. 3xaiiicnenns HCPJ[ 6e3
HAJIE)KHOTO JIO3BOJY a00 3 MOPYIICHHSM BCTAaHOBJICHHUX TPOIEIYP €
rpyOUM TIOPYIIEHHSIM 3aKOHY, a OTPUMaHi JOKa3u OyIyTh BBAXKATHCh
HEAOIMYCTUMUMMU.

Best npornienypa peanizanii HCP/I: Bix movartky iHilitOBaHHS
HCPJ/I, ix Oe3mocepemHe TPOBEACHHS Ta OTPUMaHHS IIEBHUX
PE3YIbTATIB aX OO0 1X BHUKOPUCTAHHA CIIPAMOBAaHAa Ha OTPUMAaHHA
OOIIyCTUMHUX, HAJICKHUX Ta Z[OCTOBipHI/IX (baKTI/I‘IHI/IX JaHUX —
JOKa3iB [UIsi BAKOHAHHS 3aBJaHb KPUMIHAIBHOTO TIPOBAKEHHS.
[IpugoMy 1ie  CTOCY€ThCS TaKWX BUMAJKIB, KOJIH BIIOMOCTI IPO
KpUMiHaIbHE TMPABOMOPYIIEHHsT Ta o0co0y, sKa HOro BUWHHIIA,
HEMOXXJIMBO OTPUMAaTH B IHIIMA crocid, mo 1 € OofHiero 3
BusHayanbHux ocoomuBoctertr HCPJI [5, c. 776].

[Tix gyac 1OCYI0BOTO PO3CIiyBaHHSI OKPEMHUX 3TIOYHHIB
noteprnii (200 0COOHM MO0 KUTTS, 3I0pOB’ s a00 MaiiHa SIKUX,
3a iH(popmaiiero, BHeceHOW 10 €PJIP, roTyroTh BUMHEHHS
3JI0YMHY) MOJIEKOJIH € 1HILIaTOpaMu MPOBEJEHHS CTOCOBHO IIUX
HCPJI a6o oxoue moroKyrThcsl 3 BIAMOBIAHUMH TMO3UIIISIMH
CIITYMX, MPOKYPOPIB. IeThcs mpo po3ciigyBaHHS BUUHEHHS
BUMaraHb, MPHUMYIIYBaHHS /10 BHKOHAHHS Y HEBUKOHAHHS
[IUBLTHHO-TIPABOBUX 3000B's13aHb, MMOTPO3 BOMBCTBOM, a TaKOXK
po3ciigyBaHHs roTyBaHHs a0o 3amaxy Ha BOMBCTBa, po300i,
rpabexi, KpaJIKKH, HE3aKOHHI 3aBOJIOAIHHS
aBTOTPAHCIOPTHUMHU 3acobamu To1mo [6, c. 90].

Moskemo 3pobutn BuCHOBOK, mo HCPJl € BaximBum
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IHCTPYMEHTOM y KPUMIHAIBHOMY HPOBAJKEHHI, IO JI03BOJISIE

OTpUMYBAaTH JAOAATKOBE JUKEpENIo J0Ka3iB, Ta IPOBEICHHS

TaKUX Jdiii Mae 30epertd OanmaHC MDK JOTPUMAHHS IpaB Ta

IHTEepeciB  0coOM Ta PO3KPUTTAM 370unHy. EdekTuBHe

3acrocyBanHd HCPJ[ Bumarae noTpumaHHs IpaBOBHX HOPM,

3a0e3neyeHHs  KOH(IACHIIIHHOCTI  JaHUX,  JOTPUMaHHS
nponenypu. HCPJl Bigirparors BaXJIUBY poiib y (hopMyBaHHI

JTIOKa30BO1 0a3u y  po3ciigyBaHHI KpUMiHAJIBHUX

MIPaBONOPYIICHb.
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Muxaiinoe Bonooumup Onexcanoposuy
cmapuuil 8uK1a0ad Kagheopu npasocyoos
IOPUOUYHO20 (DaKYIbmemy

Incmumymy ynpaeninus ma mexHono2it
epoicasnozo ynieepcumemy ingppacmpykmypu ma
Texnonoeaiti

BUCHOBOK CIHHEIJAJIICTA SAK J7KEPEJIO
JOKA3IB Y KPUMIHAJIBHOMY ITPOLECI

09.10.2024 poxy O0yB mpwmitasiTHiA, a 25.10.2024 HaOpas
yiuHHOCTI 3akoH Ykpainu: Ilpo BHecenHns 3MmiH g0 Kogekcy
VYkpainu po aZIMIHICTPaTHUBHI [IPaBOIOPYILIEHHS,
Kpuminansaoro Ta KpumiHanbHOTO npoiecyaibHOro KOJIEKCiB
VkpaiHn 1momo onTuMizamii  AiSUTBHOCTI  CHICIANICTIB Y
KpPUMIHAJIBHOMY IIPOBAKEHHI.

[[i 3MiHM MOXYTh 3HAYHO CIPOCTHUTH TIPOIEC
PO3CIiTyBaHHs Ta CyIOBOTO PO3IIIALY, 3pOOUBIIN HOTO OUIBII
e(EeKTUBHUM Ta OTICPATHBHUM.

3rimno 3 4. 1 cr. 300 KIIK Vkpainu, BHCHOBOK
Crieriajgicta IMOBMHEH BIIMOBIJATH BHMOTaM JI0 BHCHOBKY
eKcrepTa.

[TuTaHHIO BHWKOPUCTAHHS CHCI[IAJIBHUX 3HAaHb Y
KpUMIHAJIBHOMY  HpPOBAKEHHI  JIOCHKyBaau  Oararto
YKpalHChbKUX HayKoBIIiB, TakuX sk [1.€.AnToHtok, O.I1.babikos,
O.b.baymnin, b.€.JIyk’ sHUNKOB, €. 1.JIyk’ sHUnKOB
€.10.Coboma, E.b.CimkoBa-€dpemsn, M.I.11lepbakoBcrkuit
ta iHmi. [Ipore, KpUMiHaibHI HpouecyaldbHI HOPMH, IIO
PEryJIoTh BUCHOBOK CHEIlialicTa, MalOTh CBOi HEOJIKH, a
MPAKTHKA iX 3aCTOCYBaHHS € HEOIHOPIAHOIO.

Hampuknan E. b. CimakoBa-€dpemsiH 3a3Havae, 110
BHCHOBOK CTICIIialiCTa 32 CYTHICTIO HIYMM HE BiJIPI3HAETHCS Bif
BHCHOBKY €KCIepTa, OCKIIbKH JIO HBOTO 3aKOHOJABIIEM
BCTaHOBJICHI Ti 3K caMi BUMOTH, TiJTbKU BiTHOCHO BCTAHOBJICHHS
(akTiB Ta 0OCTaBUH KPUMIHAJIBHOTO MPOCTYIIKY, a HE 3JI0UUHY,
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IO CTaBUTh MiJ CYMHIB JOLUIBHICTh 3aKPIIUIEHHS TaKOTro
mkepena nokasiB y KITK Ykpaiuu [5, 115-118].

Tak, [1.€.AnTonrok, €.10.CBoboaa Ta T.B.Muxanpuyk
JIHCHO 3a3HAYar0Th, III0 BUCHOBOK CIIEIiaTicTa HE MOXE OyTH
CIPUUHATUH K TpoIecyalibHe JUKEpPEeNlo JI0Ka3iB  Ipu
JIOCYJIOBOMY PO3CIiyBaHHI KPUMiHAJIBHUX TPOCTYNKiB. BoHM
BBXKAIOTh, M0 3aKOHOJABUE 3aKPIMICHHS TaKOro CIIOCO0Y
3JIy4CHHS CTEIliabHUX 3HAHb € HEAOUUILHUM [ 1].

OcHOBHI mTpoOIeMH BHUKOPHCTAaHHS CIeEIialicTa y
KpUMIHaJIbHHUX MPOBAIKEHHAX BKIIOYAIOTh:

1. HemockoHaITiCTh MPAaBOBOTO PETYIIOBAHHS, a CaMe:
YHHHE 3aKOHOJABCTBO HE 3aBXKIM YITKO BHU3HAYA€ IpaBa Ta
OOOB'I3KM  CrieIjiaiicra, IO MOXE  MPU3BOJUTH  JIO
HEOJIHO3HAYHOT'O TIIyMauy€HHS Ta 3aCTOCYBAaHHS HOPM.

2. BiACYTHICTh €IUHUX CTAHAAPTIB, HAIIPUKIIA/: HEMAE
yHI(Q1KOBaHUX CTaHAPTIB JJI MiATOTOBKU Ta OLIIHKK BUCHOBKIB
CTeNiaNicTiB, IO MOXE BIUIMBATH Ha SIKICTh Ta JOCTOBIPHICTH
HAJaHUX JAHUX.

3. IIpoGiemn B3aeMomii, a came: B3aEMOIIS MK
crieriajictaMd  Ta IHIIMMH yYaCHHUKAMU KPUMIHAIBHOTO
MIPOBAKEHHSI MOKe OyTH yCKIIaJHEHOIO Yepe3 pi3Hi MIXO0AU Ta
PO3YMiHHS MPOLIECYaTbHUX HOPM.

4. HenmocrtaTHs mTiArOTOBKA, dYepe3 Te, IO JesKi
CHeIialliCT MOXYTh HE MaTH JIOCTAaTHBOTO PIiBHS MiJATOTOBKU
abo ocBiny Ul BUKOHAHHS CBOIX OOOB'SI3KIB Ha HAJIEKHOMY
piBHI.

[{i mpobGreMu BUMararTh MOJATBIIOTO JTOCHIIKEHHS
Ta BJIOCKOHAJICHHS MPABOBOTO PETYNIIOBAHHS JIs IMiIBUILIEHHS
€(peKTUBHOCTI ~ BUKOPUCTAHHS  CHEI[IaJIbHUX  3HaHb Yy
KPUMIHAJILHOMY IPOBaKEHHI.

IcHye KinbKa albTepHATUB BUCHOBKY CIIeLiallicTa, Kl
MOXYTb OyTH €(PEKTUBHUMHU Yy KPUMIHAILHOMY POBA/IKEHHI:

1. ITucomosi nosacnennsa cneyianicmie: CreniaaicTu
MOXKYTh Ha/IaBaTHU MUCHMOBI MOSICHEHHS 1010 TIEBHUX MUTAaHb,
SIK1 TOTPEOYIOTh CHellaIbHUX 3HaHb. Lle Moxe OyTH KOpUCHUM
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JUIS YTOYHECHHSI TEXHIYHUX JeTaneld abo CKIaJHUX AacCIeKTiB
CIIPaBH.

2. Koncynomauii cneyianicmis: CrieriianicTu MOXYTh
HaJaBaTH yCHI  KOHCYJbTamii Mg 4Yac  JOCYIOBOTO
poscimimyBaHHs abo cymoBoro posrisaay. lLle  mosBomsie
OTIEPaTUBHO  OTPUMYBaTH HEOOXimHy iHopmallio Ta
PO3'SICHEHHSI.

3. Hoeioku ma inwi ooxkymenmu: CnemiaigicTu
MOXXYTh CKJIAJaTH JOBIJKH, 3BITM Ta I1HIIN JOKYMEHTH, SKi
MOXYTb OYTH BHUKOPHUCTaHI SK JOTOMDKHI Marepiaim y
KPUMIHAJTILHOMY TPOBa/KCHHI.

Hespaxkatoun Ha Bcl npoOieMH BUKOPHUCTAHHS
BHCHOBKY CIIEIliaJliCTa Ha MPAKTHIIl HE MOKHA HE BiI3BHAYHTH 1
MO3UTUBHI HACIIJKU IOTO IHCTUTYTY y KpPUMIHAJIbHOMY Ta
[IUBUTLHOMY TIPOIIeCcax HAIPUKIIA;

1. ITinBumeHHs eeKTUBHOCTI PO3CIiayBaHb. BUCHOBKHU
CHelialicTiB MOXYTh HaJaTH AOAATKOBY iH(poOpMaIio Ta
€KCIIePTHI 3HaHHS, 110 CIpHUsie OUTBII TTMOOKOMY Ta TOUHOMY
PO3CTiTyBaHHIO KPUMiHATBHUAX MPOBOIOpyieHb. Oco0nmBo B
THUX Tally3sX 3HaHb, JIe HEMae 3aTBEPHKEHOT CYI0BO-EKCIIEPTHOT
METOJIUKH.

2. 3MeHIIeHHsS] HABaHTA)KEHHS HA CYJIOBUX EKCIIEPTIB Ta
MIPUCKOPEHHS MPOIIeCyaTbHUX CTPOKiB MIPOBEICHHS
JOCTiKeHb. BUKOpHCTaHHS BUCHOBKIB CHEIANlICTIB MOXKeE
3MCHIITUTH HAaBAaHTKEHHS HA CYIOBUX CKCIIEPTIB, IO3BOJISIFOUYH
iM 30cepenuTHCs Ha OUIBII CKIAJHMX Ta CHeIiali30BaHUX
MU TAHHSX.

3. PosmmmpenHs 10ka30Boi 0a3u. BUCHOBKHM criermianicTiB
MOXYTb JTIOMOBHIOBATH 1HII JOKa3W, IO MIABHUIIYE 3arajbHy
JI0Ka30BY 0a3y y MPOBa/KEHHI Ta crpuse OUTbII 00'€KTUBHOMY
MPUMHSTTIO PIIIEHb.

4. TligBUIIIeHHS POJIi TEXHIYHUX 3aCO01B.

5. KOpwauuni  BuUkIMKH.  BigcyTHiCcTh  4ITKHX
HOPMATUBHUX PETyIIOBaHb MOXKE€ MPHU3BECTH 10 TPABOBUX
KOJI31d Ta OCKap>KeHb Yy Cy/i, 110 MOX€E YCKJIaJHUTHU MPOILeC
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JOKa3yBaHHS.

6. 3aXKCT MpaB YYaCHHUKIB MPOIIECY.

i HACTI KK MIAKPECTIOIOTh BAXKIUBICTh BIOCKOHAICHHS
3aKOHOJIABCTBA Ta CYAOBOI TPAaKTUKUA Ui 3a0e3ledYeHHs
e(EeKTUBHOTO Ta CHPABEAIUBOTO KPUMIHAIHLHOTO MPOLIECY.

OTxe, 1HCTUTYT BHCHOBKY CIIeliallicTa, sK JpKepesa
JI0Ka3iB B He3aJeKHIN YKpaiHi yTBOpPHBCS Ta Ha MPaKTHI Ta
BHOOPOB CBOE ICHYBaHHSI 1 3aKOHO[aBYE 3aKPIIJICHHS B HOPMax
KIIK B HacmiJoK MONUTY 3aMOBHHKIB TOCIYT (aJBOKATiB,
MIPOKYPOPIB, CYIIB, CIIITYUX Ta JAi3HaBadiB) Ta HEMOXKJIUBICTIO
[[eH TIOMHT 3aJIOBUTPHUTH JEPKABHUMHU CYyJIOBO-CKCIICPTHUMU
ycTaHOBaMH. AJie HOro TOJaIbIIIiid PO3BUTOK 1 BIPOBAKCHHS
noTpedye YiTKOTO 3aKOHOJABYOTO PEryIIOBaHHSA 1 HAYKOBO —
IPOMAJICBKOTO KOHTPOJIIO 3 METOK CTBOPEHHS HE3aJIC)KHOTO,
00’€KTUBHOTO Ta IOCTOBIPHOTO JPKEpesia TOKa3iB.
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Mpycienko Anamoniit Bonooumupoeuu

Kanouoam 1opuouyHux Hayx, 0oyeHm,

3a6i0y6ay Kageopu yusiibHo20 ma KpUMIHAIbHO20 Npasa,
Jlepoicasnuii ynisepcumem iHghpacmpykmypu ma mexrHonoz2iu

Kyx Anopii Muxaiinioeuu

Cmapwuii napmuep ad8oKamcbko20 00 €OHAHHSA
«/[oicacmnikmopsy, adsoxam, acnipanm Kageopu
KOHCMUmMYYiiHo20 ma aoMIiHICMpPamueHo20 npasd,
lepoicasnuii ynisepcumem iHghpacmpykmypu ma mexHoaozii.

JIESIKI AKTYAJIbHI ACHEKTH PE@OPMYBAHHS
IMPABOBOI'O PET'YJIFOBAHHS MEJIUKO-
COLIAJBHOI EKCIIEPTU3HU B YKPAIHI

VYkpaiHa — BleBHEHa, MOJIO/1a IEMOKpaTisl, sika IPOTUCTOITh
POCIHCBKil arpecii Ta 0IHOYACHO aKTHBHO TapMOHI3y€e IIPaBOBE
pEryIIOBaHHS BCIX HANPSAMIB CYCNUIbHUX BIAHOCUH BiAMOBIIHO
70 €BpPONEHCHKHX CTaHAapTiB. OIHUM 3 TPIOPUTETHUX €
cucTeMa OXOpPOHHU 370poB’s. Pociiicbko-ykpaiHchKa BiifHa, SKY
arpecop Bel€ Ha 3HUINEHHS YKpaiHHW, MPOSBUIIA HEIOJIKU
MIPaBOBOTO PETYJIOBAHHSA Ta MAISUIBHOCTI JESKUX BaXKJIMBUX
Hal[lOHAJIbHUX IHCTUTYLIH. 30Kpema, 1€ NpOsSBUIOCH B
TiSUTBHOCTI MEIMKO-comianbHuX ekcnepTHux komiciit (MCEK).

Ha nymky aBtopiB, pedopMyBaHHIO Ili€l 1HCTUTYLIL
CHCTEMH OXOpPOHM 370pOB’s JAaBHO Ha uyaci, aje LbOMY
MocIpusiia CKaHAaJIbHA 1CTOpist 3 o3HaKamu kopymiii [1]. e 1
BUKJIMKAJIO 3aKOHOMIPHY peEakIil0 BCIX TUIOK BIAAH:
MPE3UJICHTCHKO1, 3aKOHO/1aBY01, BUKOHABYO1, CY/I/IIBCHKOI.

30kpema, rpyrna HapoJHUX JAENyTaTiB YKpaiHU BUCTYIHIIA
3 MPOMO3HIISIMU TIPO BJIOCKOHAICHHS TPOIETYPH MPOBEIACHHS
MEMKO-COIIaIbHOT €KCIIePTH3H [2].

B mnosicHioBanbHIN 3anmucii 10 NpoekTy 3akoHy YKpaiHu
«IIpo BHeceHHS 3MIH [0 JESIKMX 3aKOHIB YKpaiHH MI0J0
YIIOCKOHAJIGHHST TPOIENyp MPOBEACHHS MEIMKO-COIiaTbHOT
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eKCIIePTU3W» BKA3aHO, 110 METOI0 € 3MIHUTH YCIAIKOBAaHUH 3
PaZsTHCBKOI CUCTEMH MEIWYHUN MIIX1J B CHCTeMi peadimiTartii
«3acrapinoi» cucremu MCEK (Hemoka3oBa, cnupaeThcsi Ha
MEAWYHMAN MiAXiA, TPymy IiHBaNiZHOCTI 1 HaJaHHS CaHATOPHO-
KYpPOPTHOTO JTIKyBaHHs ), Ha 010IICUXOCOIiaJIbHY MO/ISNb peadistiTartii,
B OCHOBI AKOi Mae OyTm He Jikap, a mamieHT. Pedopma memmko-
COILIIAIbHOT EKCIEPTH3M HEPO3PUBHO IOB’s3aHA Ta € CKIAJOBOIO
YaCTUHOIO CUCTEMH peabiniTauii B YKpaiHi. 3 NpUUHATTAM 3aKoHy
VYxkpainn «lIpo peaOimitamiro y cdepi 0XopoHH 3H0pOB’s» (Bix
03.12.2020 Ne 1053-IX) 3aroctpmiiack mpoOiieMa MapajaeIbHOTO
iCHyBaHHS JIBOX CHCTeM peaOimitamii — «3acTapijioi» CHCTEeMH
MCEK (Hemoka3zoBa, CHUpAaEeThCs Ha MEAWYHHNA MiAXia, Tpymy
IHBANIIHOCTI 1 HagaHHSI CAaHATOPHO-KYPOPTHOTO IIKyBaHHS), Ta
peaburiTaiii y chepi 0XOpoHH 370pOB’s (I0Ka30Ba, CIIMPAETHCS Ha
CY4YaCHHM, XOJICTUIHHUN TIAXi).

Tyr, Ha AyMKy aBTOpiB, BapTO  3a3HAYMTH,  LIO
OiorcuxocomiadbHe PO3YMIHHS  3MIOPOB’S  Ta  3aXBOPIOBAHHA,
3’SIBUJIOCH JTy’Ke JIaBHO. Teopito Xomi3My copMyIioBaB Ta pO3BHBAB
I'imokpat 2400 pokiB ToMy, a mi3Hime, B KiHii XIX cT., BoHa HaOyma
3B 3Ky 3 BueHHsIM Dpeiina. Tepmin xomi3m (Tperpk. holos — mine)
IPYHTY€ETHCSI HA HIJIICHOMY YSIBJICHHI PO OpraHi3M JroauHH [3].

OcHoBHHII TpuHIOMI  OiorcuxocomianbHOi  (iHTerpariitHol)
MOJieTli BHpa)ka€ KOHIICTII0 €JHOCTI aymn i Tima. Bcei oOracti
PO3BHUTKY JIOJMHU Ta (PAaKTOPH CEPEeIOBHINA € B MHOCTIHHOMY
B3a€MO3B’s3Ky. JlIarHOCTUYHMI TNPHUHIMII  OlOMCUXOCOIATLHOL
MO/IeJTl — MYJIbTUMOJIAJIbHICTh, @ CAM€ OJTHOYACHE Ta y3TO/HKEHE
BUKOPHUCTAHHS JIJIS JIaTHOCTUKHM MEIUYHHX 1 ICUXOCOIIabHUX
METO/IB.

JliarHOCTHKa 3TiHO 3 OI10MCHXOCOINAJIBHAM ITiIX0JI0M
MIPOBOJIUTHCS Y TPHOX IJIONIMHAX: COMATHYHIM, TICUXOJOTIYHIN,
couianbHid. OKpiM CHMNOTOMIB 3aXBOPIOBAHHS, HEOOXITHO
nocmiauTu  (akTopu pU3UMKY Ta (AKTOpH, IO CHPUSIOTH
BUIYXaHHIO (NpOTeKTHBHI). CKpHUHIHT ()aKTOpiB BILUIUBY
MIPOBOAUTH JIKAp, 10 SIKOTO 3BEPHYJIHCA MalieHT/ciM’s. 3a
notpeOu 3amydaroThesl (QaxiBui IHIMX nOpodiniB. Ko
npoOJieMU € y NUTUHH, CIiA JOCTIAUTH CIMEHHY CHUTYaIllo.
SIKII0 B TUTHHU € MPOOJIEeMH Yy LIKOJI, Tpeba Mi3HATUCS AYMKY
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OCBITSIH.

Jlo meBHUX cUTYallii, K1 € (haKTOpaMH PU3UKY JIJISl JAHOTO
3aXBOPIOBAHHS, 3ay4arOTh FOPUCTIB. TakuMu MOXYTh OyTH
3TBAITYBaHHS, (I3WYHE UM TICUXOJIOTIYHE HACHUIBCTBO B CIM’1,
HEBUPILIeHI KOHMIIKTH HA TJI1 MOALTY MaliHa, CKOEHHS 3JI0YHHY,
0COOIMBO MaJIONIITHIMHU TpaBonopyiHukamu. [3]. Ha aymky
aBTOPIB, 1€ € MPaBWIbHUHN, Cy4aCHUN MiJXiJ, SKHH OHOBIIOE
3actaputi ysaBieHHs. beszanmepeuHum € TOW ¢akTt, 1O BCl
JOJCHOCHI 3MIHM Yy CydYacHi IicTopii, 1 Lle € HayKOBO
OoOTpyHTOBaHO, OyJIM 3yMOBJICHI 3MiHAMHU JOKTPUHAIBHHUX
TIXOIB 10 TIPOOJIEeMH, a B IbOMY BUIIAJKY CaMe TaK 1 €.

B pe3ynbTari mpoBeAeHOro MOCIiHKEHHS aBTOPH 1NN
HACTYITHUX BUCHOBKIB:

- pedopMa MPaBOBOIO PEryIIOBAHHSA AISIIBHOCTI MEIUKO-
couianpHux excrnepTaux komiciii (MCEK) € HeoOxigHOIO Ta
CBOEYACHOIO;

- 3MiHa (PUTOCOPCHKUX MIIXOAIB 0 pedOpMyBaHHS LUX
CYCIIJIBHUX BIJHOCHH € HEOOXITHOI NEepeayMOBOIO, a B
JAHOMY BHUIAQJKY BXJIUBO 3MIHHTH YyCHAJKOBAaHUH 3
pPaASHCHKOI CUCTEMH MEUYHUMN MiAX1] B CUCTeMI peadimiTarii
«3actapunoi» cuctemu MCEK Ha OioncuxocoluiajgbHy MOJIENb
peabiniTanii, B OCHOBI sIKOi Mae OyTH He JiKap, a MalliexT.
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Bonooumup Bacunvoeuu IIETPOB,
KaHOUuOam 10puouyHUX HayK, 0oyeHm
BH3 «Yuisepcumem Yxpainay

3ACTOCYBAHHA KPUMIHAJIBHOI'O
3AKOHOJABCTBA B YMOBAX BOEHHOI'O CTAHY

3 MOMEHTY NOBHOMAcIITa0HOTO BTOPTHEHHSA pPJ B
VKpaiHy yxBaJleHO HM3KY OKPEMHX 3aKOHIB, SIKHMH BHECEHI
noHax 20 3miH mo KpuminameHOTro KOAekcy Ykpainu. B.A.
Tamiii cnpaBeIMBO 3ayBaxkye, IO O€3yMOBHO, Ti MepIii
3aKOHH, SIKI MPUIMATIKCS MiJ 9ac BOEHHOTO CTaHy, HE MOTIIU
Oyt Oe3JOraHHUMH, a/PKe iX [POEKTH NHcaIuca W
pO3TIIAIAINCSA Y CKJIAQIHIA OOCTAHOBII, 9acTo 0€3 3aTydcHHS
HAyKOBIIiB. AJle X moTpiOHO BUBYATH, HA HUX TpeOa 3BepTaTH
yBary, GopMyITIOBaTH MPOIO3UIT MO0 X YAOCKOHAJIeHHS |1,
c.18]

3-1OMIX IMUTaHb, IIOB’A3aHUX 13 «BOEHHUMMY» HOBEIAMU
KK, Teopetuku Ta mpakTHKH HEpeaycCiM 3BEpTalOTh yBary Ha
MOM SIKIIEHHS KPUMIHAJIBHOI BIJNOBIIAIBHOCTI 32 OKpeMi
BUSIBU KOJIaOOpaIiiiHOI IisUIBHOCTI, SIKI paHime KBaliikyBanu
SIK JIepKaBHY 3pajy, BIIMEKYBaHHS OCTAaHHBOI BiJl CKJIaJiB
CYMIKHHMX KpUMIHAJBHUX IMPABONOPYILICHb, Ha/IMipHe
MIOCUJIEHHSI KapaHOCTI OKPEMHX 3JI0YUHIB (ME€peayciM IMpOoTH
BJIACHOCT1), BUMHEHUX B YMOBaX BOEHHOI0 a00 HaJA3BUYAa{HOTO
crany, tomo. K. KorenpBa 3a3Hauae, mo 31 3MiHaMH [0
3aKOHOJABCTBA JI0 HAIIOHAIBHUX CY[AIB MOYaId HAJAXOJUTH
OOBHHYBaJIbHI ~aKTH IO CIpaBax Mpo Koyiabopariiiny
TiSUTBHICTh, B TOMY YHCII 3 TIANHCAHOK CTOPOHAMH
KPUMIHAJTBHOTO  TMPOBA/PKEHHS  YTOJOK TMPO  BU3HAHHA
BUHYBarocTi. Ha mepmmii morms mi cmpaBu He MpoOJieMHI,
IIEPEBAKHY OUIBLIICTh yrog cyn K IIPaBUJIO
3arBepmkye. [Ipore B miii  karteropii  KpUMIHAJIBHUX
MPOBAKEHDb € JIeSKI CYTTEBl aCIMEeKTH, Ha sIKI MPOKypopawm,
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aZiBOKaTaM Ta CyJJIsIM BapTO 3BEPHYTH yBary|[2].

YacTuHy 3a3HadeHUX NpoOJIeM MOXKHAa poO3B’A3aTu
IUIIXOM TIyMaueHHS KpUMIHAJBHO-IPAaBOBUX HOpM. Tyt
JOpeYHO Mpuragatu BucioBmoBaHHd B. O. Hasporpkoro:
«...HaBITh JIOCKOHAINK 3aKOH NOTpeOye TIyMadeHHs, SK
NepeayMOBH MPaBUIIBHOTO 3aCTOCYBaHHs. TiiyMaueHHs MOXe 1
Ma€ CTaTH 3aco000M MOJOJAHHA HESICHOCTEH, CyNepedHOCTen
3akony. JlaBaiite 6ynemo He BumykyBatd B KK ta KIIK Toro,
IO MEPEeLIKOKAE X 3aCTOCYBAaHHIO, @ HABIAKU, IPOIIOHYBATH
IUSIXW BUXOY 13 3aKOHOZABYMX KOJII3ii»[3, c.41].

10.B. Baynin BBaxae, 110 HACTYIHICTh KPUMiHAJIBHOTO
3aKOHOJABCTBA € 3aKOHOMIPHICTIO HOrO PO3BUTKY, OCHOBOIO
HOro yIOCKOHAJIEHHS BIAMOBIAHO 1O BHUMOTI  CydYacHOi
KPUMIHAJIbHO-TIPABOBOI MOJIITUKHU JIEPKaBH, sIKA CBOEIO YEPT OO,
3aJISKUTh SIK B/l BHYTPIIIHIX, TaK 1 30BHIMIHIX (akTopiB. Hapasi
sl YKpaiHu — 1€, mepil 3a BCe, BUKIUMKHA BIHHU pd mpoTh
HaIIoi KpaiHu, IOBOEHHE OHOBJICHHS YKpaiHH, 3a0€3MEUEHHS
HEBI1JIBOPOTHOTI'O Ta CIPaBeUIMBOI0 NOKAPaHHs TUX, XTO BUMHUB
BOEHHI 3JI0YMHH, €BPOIIEI3allisi KpUMIHAIBHOTO 3aKOHOJAaBCTBA
VYkpaiHu, BpaxyBaHHS TEHJICHLINH CydacHOI 3JIOUMHHOCTI B
VYkpaiHi i cBiTi Tomro [4, ¢. 30-31].

HeoOXxigHiCTh  TJIyMayeHHS HOPM  KpPUMIHAJIBHOI'O
3aKOHOJIaBCTBA, CYTTEBO 3MIHEHOTO B YMOBaX BOEHHOTO CTaHY,
MOJIONIAaHHS  IOPUAMYHUX KOJI3iH Ta 3YMOBICHMX HHMHU
CKJIa/IHOIIIB MpaBOBOi KBasi(ikamii AisIHb 3PELITOI0 MOBUHHO
CMOHYKAaTH [0 HAYKOBHMX IOMIYKiB Yy CHpodi copmymoBaTu
MIATPYHTS JUIS TIPAaBHIIBHOTO 3aCTOCYBAaHHS 3aKOHOJAaBUMX
MOJIOKEHb 1 BU3HAUUTH IIISAXU MOJOJAHHS HAassBHUX MPAaBOBUX
cynepeunocteid. CiiJl TakoX 3a3HAUUTH, 110 paTUdikais
Pumcpkoro cratyry MIiKHApOAHOTO KpPUMIHAJIBHOTO CYIY
HaJa€ JOJATKOBI  MOKJIMBOCTI JUIsl TPHUTSITHEHHS 10
BIJIMIOBIJAJILHOCTI KpaiHu-arpecopa 3a jgonomororo MKC 3a
37I0YMH TeHOIHTY, 3JIOYNHU MTPOTH JIFOISHOCTI, BOEHHI 3TTIOYHHA
Ta 3JI0YMH arpecii
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Kamincokuit Cepeiit Bonooumupoeuu,
acnipanm xageopu KpUMiHAIbHO2O
npasa ma npoyecy /1Y

OCOBJIMBOCTI KPUMIHAJIBHOI
BIAIIOBIJAJIBHOCTI 3A KOHTPABAHAY VY
KPUMIHAJIBHOMY 3AKOHOJABCTBI KHP

Jocnimpkyroun 0COOIMBOCTI KPUMiHAJIBHOT
BI/IMOBITAJILHOCTI 3a KOHTpabaHAy 3BepTae Ha cebe yBary
nocsin Kuraiicekoi Haponnoi Peciyoniku (KHP), ne mpo6iema
3amo0iraHHs Ta TPOTHUIII KOHTpaOaH/I — OJHA 3 HAHOUIBII
aktyanbHux mius cydacHoi KHP. 3okpema, Ha 1e BKasye i
H. X. AXmMeTminH, BHM3HAuYalO4YM, 110 OCHOBHUMHU TOBapamu
KOHTpabaHIM 3aJumIaloThess Hapta 1 HAPTONPOAYKTH,
aBTOMOOUII Ta MOTOLMKIIM, POCIMHHE MAacjo, CUPOBUHA JUIS
TEKCTHJIBLHOI Ta XIMIYHOT IpoMHuciioBocTi [1, ¢. 136].

daxiBui y ragy3l KpUMIHAIBHOTO 3aKOHOJABCTBA
3BEPTAIOTh yBary, IO Y KpUMiHaJIbHOMY 3aKoHomaBcTBI KHP
nependadeHa BeMKa cHUCTeMa HOPM MO BiIMOBIAANBHICT 3a
KoHTpabanay. Ile G6arato B YoMy MOSCHIOETHCS 3HAYYIIICTIO
npobnemMu KoHTpabauau mius cydacHoi KHP. 3anexHo Bifg
IpeMeTa KpUMIHaJIbHOTO IPAaBONOPYIIEHHS TU()EPEHIIIIOETHCS
BIIMOBITAJIHICTh 3@ PO3TIANAEThCA JisHHA. [lpu mpomy,
CyclijbHa HeOe3neKka pI3HUX MpeIMETIB KOHTpabaHIu He
3i3HaeThcs piBHOW. Hanmpwkinaa, MiSHHAM 3  ITABUIICHUM
CTYIIEHEM  CYCHUJIbHOI  HEOEe3NMEeYHOCTI  PO3IJISAA€THCS
KOHTpalaHAa KyIbTypHUX IIIHHOCTEH 1 PiAKICHUX TBapHH, IO
MTOSICHIOETHCSI BEJTMKAM ITOTOKOM iX KOHTpabawmu [2, c¢. 101].
Haii6inpm cycminibHO HeOe3MeYHOI BU3HAETHCS KOHTpabaHIa
HapKOTUYHHUX 3aCO01B.

VY HaykoBiil JiTepaTypi 3a3HadyaeThCs, L0 MpodiIemMa
60poTebu 3 KoHTpabannow B KHP, sik mpaBuo, Bupinryerscs
[IUIIXOM BCTAQHOBJICHHS BHCOKHUX SIK aIMiHICTpPATHBHUX, TakK 1
KpUMIHAJIBHUX CaHKIIH 3a ii BumHEeHHS [3, c. 64]. CTabimbHe
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exoHomiuHe 3poctanHs KHP cympoBomxyeTbcst mOCTIHHUM
yIIOCKOHAJICHHAM CIOCO0IB KOHTpaOaHIW 1 BHCOKOI aKTHBHICTIO
3JIOUMHHUX YTPYIOBaHb, 3adydeHux 10 Hei. [Ipobnema GopoThOu 3
KOHTpaOaHIOI0 aKTyaJlbHa MPOTATOM BXE MEKIIBKOX IECATHIITH 1
KEpIBHUIITBO KpaiHW TMPOBOAWTH CHEPTiliHI 1 MacmTabHi 3aX0aH 10
00poTHOlI 3 HEI, MOCHIIIOIYH BiAMOBIAAIBHICTh 3a 3aHATTS i€l
HE3aKOHHOIO MisUTbHICTIO. 3 TTOYaTKy eKOHOMIUHHUX pedopm (1979 p.)
mo KK KHP Tpudi BHOCHIHCS 3MiHH, SIKi TIOCHIIOIOTH TTOKapaHHs 3a
KoHTpabauy [4, c. 112].

Y KK KHP naparpad 2 Pozniny Il noBHicTIO MpUCBSYECHUIA
KpUMiHAIBHIA BiJIMOBINAIBHOCTI 32 KOHTpabaHmy [5]. BapTo Takox
Harojocut, mo y Posmimi 6 KK KHP BuHecena kpumiHajbHa
BiJINOBiIaNIbHICTh 32 KOHTpaOaHay HApKOTHYHHX 3ac00iB. [Ipu ipomy
KOXXHa HOpMa BH3HA4Ya€ OKPEMO BiIOBINANBHICTH 32 KOHTpaOaHIy
OKPEMHUX TOBapiB, IPEIMETIB YU PEYOBHH.

Tak, y ct. 151 KK KHP BcTaHoBieHa BiANOBIAIBHICTE 3a
KoHTpabGaHmy 30poi, OoempumaciB, sAepHUX MarepiamiB  abo
(hanpmMBOI BANIOTH;, KOHTpaOaHAy 3a00pOHEHWX JIEPIKaBOIO 0
BMBO3Y 3 KpaiHM KYJbTYpHHX I[IHHOCTEH, 30J0Ta, cpibna i iHIIHNX
JIOPOTOIIIHHUX METaJiB, a TaKOXX 3a00pPOHEHUX JCPKABOI JIO
BBE3CHHS B KpaiHy IIHHUX TBapWH i BUPOOJEHOI 3 HUX MPOAYKIIii;
KOHTpabaHy 3a0OpOHEHHMX JEp)KaBOK JO0 BHBO3Y 3 KpaiHU
VHIKaJIbHUX  POCIMH 1 MNPOAYKIii 3 HHX; KpUMiHaJbHI
NPaBOMOPYIICHHS, 3rajaHi B 4YacTWHAX Mepuni Tta JPYrid 1€l
CTaTTi, IPH OCOOIMBO OOTSIKYIOUHUX OOCTaBUHAX.

OkpecneHna CTaTTs 3a CBOIM CKJIQJOM MaKCHUMaJIbHO
CXOa Ha  CKJaJ  KPUMIHAIBHOTO  MPaBOIMOPYIICHHS,
nependauenoro cr. 201 KK Vkpainu. Bognouac 3rigno 31 KK
KHP rtaki nii, kaparoTbcs JOBIUHUM MO30aBIEHHSM BOJI abo
CMEPTHOIO Kaporo 3 KOH(picKaIliero MaifHa.

Kpim Toro, cr. 152 KK KHP mnepenbaqae
BIJIMOBIAAJIbHICTG 32 KOHTpaOaHAy 3 METOI0 OTPUMAaHHSI
npubyTky abo mommMpeHHs mopHorpadiuHuxX  (igbMIB,
BiJIEOKACeT, ayJloKaceT, KapTUHOK, APYKOBAHOI MPOAYKIII Ta
THIINX MopHOTrpadiuHuX MaTepianiB. BogHovac B YkpaiHi Taki JisiHHS
BXOOATH 0 CKJ1any BBC3CHHA, BHUT'OTOBJICHHS, 36yT 1
po3noBcroKeHHsT  nopHorpadiyaux  mpenmeri  (cT. 301 KK
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Ykpainn).

Kpim Toro, srimao 31 cr. 153 KK KHP Bcranosmena
BiJNOBiaNIbHICTh 32 KOHTpaOaHy iHIIMX TOBapiB i MPEAMETIiB, KpiM
BH3HAYEHUX BHUIIIE, TA Y 3aJIEKHOCTI Bil TSHKKOCTI HACTIAKIB Y BUTTISAL
pO3Mipy YXWIICHHSM BiJ] CIUIATH MOJATKiB MOXKE TATHYTH 32 COOOI0
MOKapaHHs y BUAI M030aBlIeHHSM BoJi Ha cTpok Ao 10 pokiB abo
JIOBIYHUM TI030aBJICHHSIM BOJIi, a TAaKOXK MITpadoM BiJl JBOPA30BOIO
70 IIIEeCTHPAa30BOTO CYMH TPHUXOBAHHUX BiJ CIDIATH TOAATKIB abo
KoH(iCKaIli€ro MaifHa.

LlikaBoro, Ha Haml TMOIJISA, € TMPAaKTHKAa 3aCTOCYBaHHS
MTOKapaHHs 3a KpUMiHaJbHE IPABOIIOPYIIEHHS 3aJIe)KHO Bif] CyMH
HaJIEKHUX 0 CIUIATH MOJNATKIB HA CYKYITHICTh BCiX KOHTpaOaHIHUX
TOBApiB 1 IpeMETIB, K0 KOHTpabaH/1a BUMHSIIACS HEOAHOPA30BO i
paHilie He OyJIO BCTAaHOBJICHO MOKapaHHs. L{iTkoM MOXJIHBO Taky
MPAKTHKY BIIPOBAUTH y BITYM3HAHE KPHMiHAIBHE 3aKOHOIABCTBO.

VY cr. 154 KK KHP Bumesa3naueni mii kBamiikytoTbCs SIK
KOHTpabaH/ia, 1 TOKapaHHs 3a IXHE BYMHCHHS BCTAHOBIIIOETHCS Ha
MiACTaBl BIANOBINHWUX CTaTed mporo maparpada: He3aKOHHE
punOaHHs 6e3mocepeIHhO Y KOHTpaOaHIMCTa TOBAPiB, 3a00POHEHNX
JepKaBol0 1O BBE3EHHA B KpaiHy, a0o He3akoHHE MpUAOaHHS
0e3nocepeIHb0 y KOHTpabaHaMCTa IHIIUX KOHTPA0aHIHO BBE3CHUX B
KpaiHy TOBapiB 1 MpeaMeTiB B MOPIBHAHO BEIHKHX pPO3Mipax;
MepeBe3eHHsl, TOKYyIMKa, TIepenpoAax Yy BHYTPINIHIX MOpsX i
TEPUTOPIAIBHUX BOJAX MPOAYKINi, 3a00pOHEHOi JepiKaBow 10
BBE3CHHS Ta BHMBE3CHHA 3 KpaiHW, a00 NepeBe3eHHs, IOKYIIKa,
MepenpoiaXk B MOPIBHAHO BEIMKUX pPO3Mipax 0e3 HasBHOCTI
3aKOHHOTO JIO3BOJy TOBapiB 1 TMpEeAMETiB, BBE3EHHS Ta
BHUBE3CHHS 3 KpPAaiHU SAKUX JEP:KaBOIO OOMEKEHUI; BBE3CHHS 3-
3a KOpPAOHY Ha TEpHUTOpil0 KpaiHM TBEpAUX BIAXONIB 0e3
nepeBipk MUTHUX opraHiB. KpiM Toro, B OKpecieHi CTaTTi
3MOBa 3 KOHTpaOaHAMCTOM, HAJaHHS WOMY KpPEIUTy, TPOLIOBUX
KOIITiB, HOMEpa paxyHKy, 4YeKa, cBimourBa abo HagaHHS HOMY
TPAHCIOPTHUX IMOCIYT, IOCAYr 13 30epiraHHs Ta IOMITOBOIO
MepeCHIIaHHs PO3TIISIAIOThCS SIK y4acTh B IPYIOBii KOHTpabaHIi.

Takox y cr. 155 KK KHP 3a 30poiiHe mnpuKpUTTS
KOHTpaOaHIu TependayaroThesl HalCYBOpIII 3aX0Jy MOKapaHHA, a
MEPENIKO/PKaHHS 3aTPUMAaHHIO KOHTPAOaHJMCTIB 32 JIOMOMOTOI0
morpo3 1 HacuibcTBAa  KBaMi(iKyeThCS 3a CYKYNHICTIO 5K
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TIEPEITKODKAHHS MpaIliBHUKaM JEp’KaBHUX OPraHiB Yy BHKOHAHHI iX
000B’sI3KiB BiJIMOBIIHO /IO 3aKOHY.

€ 1 iHmn 1iKaBi 0COOIMBOCTI KPUMIHAILHOTO 3aKOHOJIABCTBA
KHP. 3okpema, citijf 3a3HaYUTH, 110 J0 BUJIiB KOHTPAOAH/I! BiTHECCHI
JesIKi BUTIIKH YXWJICHHS BiJl CTUIATH MTOATKIB 1 MUTHHX 300piB. [Ipu
BOMY YXWJICHHS BiJl CIJIaTH MOAATKOBUX IUIATEXKIB 3B’SI3YETHCS 3
BUMAJKaMU TaK 3BaHOI eKOHOMiuHOi a0o ToBapHOi KOHTpabOaHIu.
OTOX, KUTAMCHLKUM 3aKOHOJABELlb BH3HAE, 1[0 METOIO 3A1HCHEHHS
E€KOHOMIYHOI KOHTpabaHIM €, SK TPaBWIIO, YXWJIEHHS BiJ cCIutaTtu
OyIb-IKMX TIIOJAaTKOBUX a00 MHUTHHX IUIATEXiB. YCi BHIIAJKU
KOHTpabaHIW B KpUMiHaIbHOMY 3akoHomaBcTBI KHP 3mHaxomsThcs
cepell HU3KH KPUMIHATHHUX  I[PABOMOPYIIEHh EKOHOMIYHOI
CIpPSIMOBAHOCTI, IO JO3BOJIIE 3pOOUTH BUCHOBOK NP0 TeE, IO
KHTaCbKHUI 3aKOHO/IaBelb CIIpUiiMae KOHTpadaH Iy SIK eKOHOMIUHUI
310YWH. BUHSATOK CTAHOBUTH KOHTpaOaH1a HAPKOTHIHUX 3aC00IB, IKa
BiJIHECEHA JI0 IHIINX KPUMiHATBHHUX IPABONIOPYIIEHD IIPOTH JEPKABH.

Bapro Takox BiI3HAQUMTH, O y KPUMiHAILHOMY
3akoHomaBcTBI KHP BCTaHOBIIOETHCS BiMOBINATBHICTD IOPHIUIHAX
oci0 3a kxoHTpabanmy. Ha BigMmiHy Bim BITYM3HAHOTO, Yy TeoOpii
kpuminanbHoro npaBa KHP opranizanii, BUHHI y BUMHEHHI TaKuX
KpUMIHAIBHUX IPAaBOTIOPYIIEHb, KAparoThesi mTpadoM, KpiM TOTO,
ocoOm, Oe3MocepeHbO BIANOBIJANBHI 32 KEPIBHUIITBO, # iHII
0e3nocepe/IHbO  BiMOBIJAJIbHI O0COOM KaparThCs BiJIMOBIIHO 0
noyioxeHsb KoukpetHux crareit KK [6, c. 90].

Otox, kpuMiHanbHe 3akoHOAaBcTBO KHP € 3paskom mocuth
PENPEeCHBHOTO MIAXOAY JO KPHUMIiHAJIBHOI BiJIMOBIJATBHOCTI 3a
koHTpabauny. [Ipo 1e CBiMYHMTH BeNWKa KUIBKICTh KPUMiHAIBHO-
MIPaBOBHX HOPM TPO BiIOBIIANBHICTE 32 KOHTpabaHIy i CTPOTiCTh
KPUMiHAIBHOTO MTOKapaHHS, [0 MH MOYKEMO TTOSICHUTH aKTyaJIbHICTIO
3arobiraHHs Ta npoTUaii koHTpadani ais KHP.
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Konicnuxk Cepeiii Bonooumuposuu,

3000y8ay cmyneHs. 00kmopa inoco@ii 8i00iny npooiem
KPUMIHATILHO20 Npasa, KPUMIHOI02ii ma cy0oycmpoio,
Inemumym oeparcasu i npasa imeni B.M. Kopeyvkoeo
Hayionanvnoi akademii nayx Ykpainu

(m. Kuig)

COUIAVIBHO-AEMOI'PA®IYHI XAPAKTEPUCTUKH
OCIBb, AKI BUMHUJIN BE3I'OCITIOJAPCBKE
BUKOPUCTAHHA 3EMEJIb

KpuminonoriyHe BY4eHHs PO 0COO0Y 3JIOUMHLS € OJHUM

13 €JeMEeHTIB MpeAMEeTy KpPUMIHOJIOTrII, CKIaJHICTh Mi3HAHHS

SIKOTO 3YMOBJIEHA THM, 11O 0co0a SK MPOAYKT coliamizalii €

TaKO’K HOCIEM O3HAK IMEBHOI'O COLIaJbHOIO CEepeOBHILA, IO
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3aKpIIUTIOIOThCA B 11 MIHHICHUX YCTAaHOBKax, IHTepecax,
CBITOTJISA/I, Ta TPOSBISIOTBCS B il COIIAIbHO 3HAYMMIN
MOBEIHII, 30KpeMa y KpUMiHAJIbHUX NpPAaKTUKaX. 3 1HIIOTO
00Ky, 0co0a 3JIOYMHIIA BiJIrpae KIIOYOBY POJIb Yy MEXaHi3Mi
3MOYMHHOT TOBeAiHKH. be3 3’sacyBaHHS KpPUMIHOJOTIUHO
3HAYYIIMUX XapaKTePUCTUK TaKOi 0COOU HEMOXKIIMBO BU3HAYUTU
MPUYMHU 1HIUBITyadbHOI 3JI0YMHHOI MMOBEIIHKH, a, BIATaK, 1
JTETEPMIHYIOYHI KOMIUICKC 3I0YMHHOCTI. OHIEIO 31 CKIIaIOBUX
KPUMIHOJIOTIYHOI XapaKTePUCTUKA OCOOM 3JIOYMHIS € il
comianbHO-IeMorpadiuHi  O3HAKW, $Ki, HE 3YMOBIIOIYH
0e3mocepeIHbO  IHAUBIAyaJbHY 3JOYMHHY IIOBEIIHKY, €
MOKa3HUKaMM, 110 NEBHUM YMHOM BiOOpakaroTh MPHUXOBAHI
COLIATBHO-TICUXOJIOT14YHI IpoLecH, BHACITI 0K AKUX
(bopMyrOThCS i1 aHTUCYCTIUIBHI TOTJIS N, YCTAHOBKH, Opl€HTAIII],
110 JICKATh B OCHOBI 3JIOYMHHOI MOBEAIHKH, a TAKOXK COLIaAJIbBHUX
poJieit 1 cTaTyciB, 10 BUSBISIIOTh KPUMIHOTEHHI BIIACTUBOCTI.

Jlo comianbHO-AeMorpadiyHUX O3HAK BITHOCATH CTaTh,
BiK, OCBITa, MICII€ HAPO/KCHHSI 1 IPOYKUBAHHS, TPOMAISTHCTBO
Ta iHII BigoMocTi aeMorpadiuHoro xapakrtepy [l, c. 146].
3’CcyBaHHS COLIaJIbHO-IEeMOrpadiYHUX XapaKTepUCTUK OcCi0,
SIKI BUMHWIM KpUMIHQJIbHE TPOBOMOPYIICHHS, TepeadaucHe
cT. 254 KK Vkpainu «besrocrnonapcbke BUKOPUCTaHHS 3€METIb
[2] Oyne rpyHTyBaTHChb Ha CTaTHUCTUYHOMY aHamizli Dopmu
HepxaBHoi cynoBoi agmiHicTpamii Ykpainu Ne 7 «3BiT mpo
CKJIaJ] 3acyKeHux» [3].

Jns ananizy Hamu O0yno oOpano nepion 3 2004 o 2023
poku. YacTtka KIHOK, SIKI BYMHMIM Oe3rocrojapcbke
BUKOPUCTaHHSA 3€Melb IPOTArOM 3a3HAYEHOTO Mepiony,
cranoBuia 13,8 % cepen 3acymkeHUX 0cCi0, 0 JCII0 BHUIIE 3a
AHAJIOTIYHUM  TIOKAa3HMK CTOCOBHO  3arajilbHOi  KUJIBKOCTI
3aCy/KCHUX.

3a BIKOBUMHM O3HAKaMU PO3MOJLI 3aCyIKEHUX 3a CT. 254
KK VYxkpainu npencraBienuii Takumu kateropissmu: 18-25 pokis
— 5,7 %; 25-30 pokiB — 7,6 %; 30-50 pokiB — 46,7 %; 50-65
pokiB — 34,3%; 65 pokiB i Oumemme — 5,7 %. Omxe,
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crenu(igyHOI0 OCOOTUBICTIO BIKOBOI XapaKTEPUCTHKU OCiO
JIOCITIJDKYBAHOT KaTeropii € TOBHA BIACYTHICTh Cepel HUX
HEMOBHOJITHIX, & TAKOX JJOMiHYBaHHS 0ci0 3pisoro Biky (30-65
POKIB), CyMapHa 4acTka sikux ctaHoBuTh 81,0 %.

Ocobu, 3acymxeni 3a 0e3rocrnoJapchbke BUKOPHUCTAHHS

3eMeJib TIOBHICTIO MPEACTaBIEHI TpoMaiHaMu Y KpaiHH.

BaximBoro 03HaKoro, IO XapakTepusye ocib, sKi
BUMHWJIM €KOJIOT1YH1 3JIOYMHH, € iX OCBITHIN piBEHbB, a/pKe Pi3HI
cTajii pO3BUTKY OCOOMCTOCTI 3yMOBJICHI HE TITbKA BIKOBUMU
0COOJIMBOCTSIMH, aJIe i 3HAYHOIO MIPOIO OCBITOIO Ta COL[iaIbHUM
crarycom [1, c. 149]. OcBiTHI XapaKTepUCTUKU OCIO, sKi
BUMHWIN 0€3rocrnojapcbke BUKOPUCTAHHS 3eMellb, SIK i BiKOBi
O3HAKH, TeX MAKTh MeBHY cnenugiky, IO MOJArae Yy
NOPiBHSAAHO BHCOKOMY oOcBiTHBOMY piBHi. IIpoBeneni
PO3pPaxXyHKH MOKa3yl0Th, 1[0 MUTOMA Bara 3acy/DKCHUX 3a
cT. 254 KK Vkpainu, ki Mal0Th IOBHY BHILY i 0a30BY BHILY
ocBity cranoButsh 21,0 %, npogeciiino-rexniuny — 33,3 %0,
MIOBHY 3arajibHy cepeHio — 32,4 %, 6a30By 3arajbHy CEpe/IHIO
— 13,3%. Po3paxoBaHi TOKa3HUKH OCBITHHOTO pPiBHS
3aCyJUKEHHX 3a 0e3rocrnojapcbke BHUKOPHUCTaHHS 3€MENb €
CyTTEBO BHUIIMMHU 33 aHAJOTIYHI TIOKAa3HUKU 3arajibHOI
CYAMMOCTI, IO XapaKTePU3YyIOThCS HANUOUIBIIMMHU YacTKaMU
oci0, K1 MaloTh 0a30BY 3arajbHy CEPEJIHIO Ta MMOBHY 3arajbHy
CEpEIHIO OCBITY.

Taxum ynHOM, TpoBeAeHUM 10BrocTpokoBuil (20 pokiB)
KPUMIHOJIOTIYHHMIA aHalli3 CTaTMCTUYHUX BigoMmocteid dopmu
HepxaBHoi cynoBoi agmiHicTpauii Ykpainu Ne 7 «3BiT mpo
CKJIaJ  3aCy/UKEHHX»  JI03BOJMB  3’sICyBaTH  COLIAJbHO-
nemorpadiuHi  XapakTepUCTUKM  0ci0,  sIKI ~ BUMHUIHU
6e3rocroiapcbke  BUKOPHCTaHHS ~ 3€Mellb, Ta  BHSBHUTHU
crenudiyHl XapaKTepUCTUKU 3acymkeHux 3a cT.254 KK
VYkpaiHu y MOpiBHSAHHI 3 TUTIOBUMH XapaKTEPUCTUKAMU 1HIIUX
3aCy/DKCHUX, MI0 Ma€ BAXIWBE 3HAUCHHS JUISI BH3HAYCHHS
«KPUMIHOJIOTIYHOTO TOPTPETY» 3JOYMHIS JaHOl KaTeropii,
MEXaHI3My  3JIOYMHHOI MMOBEIIHKHA Ta  JI€TepMIHAHT
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6e3rocrno1apcbKOro BUKOPUCTAHHS 3€MEITb.
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Tepnascvka Anacmacin Anopiiena,

Kanouoam iopuouyHux Hayx,

Inemumym oeparcasu i npasa imeni B.M.Kopeyvkozo
Hayionanvnoi akademii nayx Ykpainu

(m. Kuig)

COIIAJIBHO-POJIBOBI O3HAKH OCIB, SKI
BYUHAIOTH
HE3AKOHHE NOBO/’KEHHA 3 PAAIOAKTUBHUMUA
MATEPIAJTAMUA

JlocnmipkeHHsT 0coOM  3JI0YMHI  Iepefdadae  aHaini3
CTPYKTYPOYTBOPIOIOUHX €JIEMEHTIB XapaKTEPUCTUK JJAHUX OCI10,
OJHUMH 3 SKHX € COILIaJbHO-POJIbOBI XapaKTEPUCTUKH, IO
PO3KpUBarOTh PYHKIIT 1HAWBIAA, 00YMOBJICH] HOTO CTAHOBHUIIEM
y CHUCTEMI ICHYIOUHX CYCHUIBHHMX BiJIHOCHH, HAJEXHICTHb [0
MEeBHOI COIIAJIBHOI TPYIH, B3a€EMOJII0 3 IHITUMHU JIIOJBMH Ta
OpraHizalissMd B pI3HUX cdepax TIpOMAICHKOIO KHUTTA
(pob6iTHUK YK cITy>kO0BeIIb, PSIOBUN BUKOHABEIh UM KE€PIBHUK,
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HEOJIPY)KEHUH  4M  TJaBa ciM’i, mpane3gaTHUN  9d
Hemparne3natHuii, 0e3poOiTHui Tomo). Lli maHi mokaszyroTh
MicIle 1 3HaYMMICTh 0COOM y CYCHIIBbCTBI, SIKUM DPOJIIM BOHA
BiJIJIa€ TIepeBary, a skl iIrHopye, pO3KPHUBAIOTH ii COMIaNbHY UM
aHTUCOIianbHy opieHTalio [1, c. 121]. [lo Takux o3nak A. II.
3aKalioK BIAHOCUTB: COI[ANIbHY XapaKTePUCTHKY 0cCOoOU
3nounHNA (i1 0COOUCTICTB): 03HAaKKM (popMyBaHHS, colliamizamii
0Cc0o0M; O3HAKH COLIaJIbHOIO CTaTyCy Ta COILIAJIbHUX POJIEH;
Oe3mocepeiHi 03HAKH CIPSIMOBAHOCTI ocoducrocTi [2, ¢. 257].
BaxnuBicTh BHUBYEHHSI TaKUX XapaKTEPUCTUK 3YMOBIIOETHCS
TAM, IO COIiajJbHa POJIb PO3KPHBAETHCS Yepe3 IMOBEIIHKY
1HAMBIAA, fKa, B CBOIO 4Yepry, 3aJeKUTh BiJ COLIaIbHUX
cTaryciB, TOOTO TO3MIIH, SKi BiH 3aiiMa€e B CYCIUIBCTBI.
CorianbHi CTaTycH, SIBISIIOYH COOOI0 MIEBHY CYKYIHICTD 3B'A3KIB
y COLIANBbHUX BIAHOCHHAX, PO3KPHUBAIOTHCS, 30KpEMa, y TaKii
XapaKTePUCTHIIL SIK 3alHATICT, Ky cT. 1 3akon Ykpainu «lIpo
3afHATICTh HACCIICHHS» BH3HAYa€e sK HE 3a00poHEHY
3aKOHOJ/IaBCTBOM JISUIBHICTh 0Ci0, TOB'S3aHy 13 3a/JI0BOJICHHSIM iX
0COOMCTHX Ta CYCHUIBHUX IMOTPeOd 3 METOK OJICpXKaHHS JOXOIY
(3apobiTHOT TTaTH) y TPOIIOBIii 200 iHIIIH POpMi, a TAKOXK TiSITHHICTH
YJICHIB OJIHI€l CiM'T, Kl 3MIHCHIOIOTh TOCHOAPCHKY JISUIBHICTH a00
MpaITh Y CYO'€KTIB TOCIIOAApPIOBAaHHS, 3aCHOBAaHUX Ha IX
BJIacHOCTi, y ToMy uMcai Oe3ormiatHo [3]. CrocoBHO ocCi0, sKi
BUMHWIM  He3aKOHHe  TOBOIKEHHSI 3  PaflicAKTHBHUMH
matepiajgamu (ct. 265 KK Ykpainu), cTaTUCTUYHI BiJOMOCTI 100
COLIIAJIbHO-POJIbOBUX 03HAK TaKKUX OCi0 MicTuTh sik Dopma Ne 2 OI'TI
«€quHMA  3BIT  mpo  ocid, AKi  BYMHWIM  KPUMiHAJIbHI
npaBomnopymeHHs» [4], Tak 1 ®opma JJCAY Ne 7 «3BiT nipo ckian
3acyKeHux» [5].

Amnainiz @opmu Ne 2 OI'TI 3acBiguye fOMiHyBaHHS Y CTPYKTYpi
BUSBIEHUX OCi0, $Ki BYMHWIM He3aKOHHE TIOBOIKEHHHA 3
PagioaKTUBHHMHM MaTepiajlaMHu, [paie3JaTHUX ocid, 10 He
NPTk 1 He HaBdaroThes (73,3 %). 3HAYHO MEHIIMMU € YaCTKH
pOOITHUKIB ~ HiANpHEMCTB, oOpradizauid, ycraHoB (9,3 %),
nignpuemiis (3,7 %) ta 0e3poditHux (4,3 %). 3ayBaKumo, IO
PO3MOIIT MK TMpane3aTHIMKU 0C00aMu, [0 HE MPAIOTh 1 HE
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HaBYaIOThCS, Ta OE3pOOITHUMH € JIOBOJI YMOBHHUM 1 (OpPMajbHO
3aJIe)KHUM Bi (QaKTy peecTparii y nepkaBHIN cyx0i 3aifHATOCTI 5K
TaKuX, M0 IIyKalTh pOOOTY, TOTOBI Ta 3JaTHI MPUCTYIUTHU [0
MiIXOASI01 pOOOTH.

Cepen 3acymkeHHX 0ci0 9yacTKa mpare3fgaTHuX ocid, Mo He
MpaIOTh 1 HE HABYAKOThCH € iCTOTHO MeHmow — 34,4 %.
Boanowac, Oinmbiioro € yacTka iHmuX ciyxOoBiiB (18,8 %) Ta
nieHcionepis (9,4 %).

[leBHI BiAMIHHOCTI y TIOKa3HWKaX MOXXKHA TOSICHUTH SIK
pi3HUIICI0 Tepiogy MAOCHiKeHHs (i1 BUSBIEHHX oOcCi0 BiH
nounHaeTbes 3 2002 poky, a st GakTHaHO 3acymkeHux — 3 2008
POKY), TaK 1 pi3HAM METOAOJOTIYHUM ITiIXOJA0M JIO0 CTPYKTYPYBaHHI
oci0, siki BunHUIM 3n0ounHd, Y Gopmi Ne 2 OI'Tl «E€auHmii 3BiT mpo
0ci0, siIKi BYMHWIM KpUMiHaJIbHI paBonopymenHs» Ta @opmi JCAY
No 7 «3BiT mpo CKIam 3acy/DKEHHX», II0 Ma€ HACTIIKOM He
CHIBMAJIHHA OKpeMuX Karteropiii oci6. KpiMm Toro, KiibkicTh
3acyKeHux ocio 3a ct. 265 KK Ykpainu ta, BiIMOBIAHO, BiIOMOCTEH
PO HUX, y 5,2 pa3u MEHIIIE 32 KiJIbKiCTh BUSBJIEHUX OCi0, SIKi BUNHIITH
et 3mound (32 mpotu 167), 1m0, BOYEBHUb, IIEBHUM YHHOM 3HUKYE
LIHHICTb TaKol CTaTUCTUYHOL inopmarrii IS ijgen
KPUMIHOJIOTIYHOTO aHaIi3y.

M.O. TopOeeB, KU TOCTIHKYBAB 3T0YNHHI IPOTH paJliaIiiiHOT
Oe3rmeKku Ta, BIAMOBIAHO, OCI0, sKi iX BUMHSIOTH, HABOAMTH TaKWUU
«KPUMIHOJIOTIYHHUH TIOPTPET» 3JI0OYMHI, 10 BUMHSAE He3aKOHHE
MOBO/UKEHHsI 3 PalioaKTHBHMMH MaTepiajlaMH: «IEPEBAXHO €
YOJIOBIKOM CEPEIHBOTO BiKYy 3 BHIIOIO OCBiTOIO — 53% (3 cepemHbor0
30,76%, cepenuboro crerianbHo 15%), ... 3aliMae BiANOBIgaIbHI
MOCajM TEXHIYHOTO XapaKTepy, 110 JaI0Th HOMY 3MOTY KOHTaKTYBaTH
3 paJi0oaKTHBHUMU MaTepianamu. HasBHICTB BiAIIOBIAHOT crieTialbHOT
OCBITH, a TakOX IepeOyBaHHS Ha BIAMOBIIHIN Mocaji Hajae 3MOTy
3JIOUMHITIO IIOTO TUITY OpPraHi3yBaTh 0€3IMeUHHUH Ta O3EePEIIKOTHH
It ce0e JOCTYII IO TpeAMEeTa 3JI0YMHY 3 MOIAIBIIOK OPTaHi3aIli€e
Horo 30yTy sIK TIepeBayKHY METY LIUX JIOYMHIB B YKpaiHi» [6, c. 75-
76]. Sk Gauumo, B OILIHKaX OCHOBHHUX COIIaJbHO-POJIbOBUX O3HAK
JaHOi KaTeropii 3JIOYMHINB pE3yJibTaTH HAIIUX JOCTIKEHb €
JIOCTATHBO OJIM3BKUMH.

OTrxe, IIPOBEIEHUN KPUMIHOJIOT1YHHH aHasi3
y3arajJpbHIOYNX O3HaK o0ci0, $KI BYHHSIOTH He3aKOHHE
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NMOBO/I’KEHHSI 3 PalioAKTUBHMMH MaTepiajamMu, JaB 3MOTYy
BCTAHOBHUTH CIENU(IYHI XapaKTEPUCTUKH 3JIOYUHIINB JaHOT
KaTeropii y HOpiBHAHHI 3 THIIOBUMH XapaKTEPUCTHUKAMU BChOTO
HACEJICHHS, IO CIPUSATHME PO3pOOJICHHIO crenu(iKoBaHUX
3axO0/IiB 3aM00IraHHs.

1.
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Koounaucoekuit Onez Jleonioosuu,

KaHouoam iopuoudHux Hayx, OOyeHm,

ooyenm kagpeopu L{uginbhoco ma KpUMIHATbHO2O

npasa

FOpuouunoeo paxyrememy

Inemumymy ynpaeninms, mexnHonozit ma npasa

epoicasrnozo ynisepcumemy ingppacmpykmypu ma mexHono2ii

ICUXOJOI'TYHI ACHEKTHA KPUMIHAJIICTHKHA:
IMPOP®AMUJIIHI 3JIOUYUHIIIB

Beryn

[Tcuxonoriunnit npodaitiar € BaXJIMBUM
{HCTPYMEHTOM y pO3CIifyBaHHi 3710umHiB. Moro 3aBmaHHs
MOJISITa€ Y CTBOPEHHI TICHXOJIOTTYHOTO TIOPTPETY 3JIOYUHIIS, HA
OCHOBI SIKOT'O CJIi/T91 MOKYTh MepeI0aunTH MOXKIIUBY TTOBEIIHKY
i03pIOBAaHNX, BU3HAYUTH MOTHBH 3JI0YMHY Ta HABITh 3HANTH
M1AKAa3KH1 1110710 MOXKIIMBOIO Miclis epeOyBaHHs 3JI0UMHIIS.

1. MeToao0JIOTiYHi  OCHOBM  ICHXOJIOTIYHOIO
npogaitinry

[lcuxonoriunuid  mpodaiiiHr  TIPYHTYETbCS  Ha
HAyKOBOMY TIIJXOMi O aHAalmi3y 3JI0YMHHOI moBediHkh. Moro
PO3BUTOK TIOB'SI3aHUIl 13 KPUMIHAIBHOIO IICHUXOJOTIEI0 Ta
KPUMIHAJICTUKOIO 1 BKJIIOYA€E TaKl eTaru:

1.1. 36ip iudopmarrii Ta aHATI3 3TOUHHY

[Tepmmii  kpok mnpodaiiminry mnomisrae y 300pi
MaKCHMaJIbHOI KUIBKOCTI 1H(QOpMAIIl IpO 3JI0UYMH, KA MOXKE
BKJIFOYATH XapaKTEPHI PUCH MICIS MOJi1, MOBEIIHKY 370YMHLIS
710, T Jac Ta micihs 37m0unHy. CIoau BITHOCSTHCS HE TUTBKHU
MaTepianbpHi CHIiIW, ajle W AeTami, 0 MOXYTh CBIIYUTH PO
MICUXOJIOTTYHUNA CTaH 3JI0YMHIIS (TUIIOBE MICLIE 3JI0UHHY, BUOIP
YKEPTBU TOILIO).

1.2. OuiHKa MOTHUBIB Ta 1HCIIEHYBaHHS 3JI0YUHY

O1iHKa MOTHBY 3JI0YMHY € HEHTPAJIbHUM KOMIIOHEHTOM
npodaiininry. BuszHadeHHs, WM OyJ0 3J0YMHHE [ISTHHS
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00yMOBIIeHE OCOOMCTUMHU MOTHUBaMH, Yd OyJIO0 BUMAJKOBHM,
N03BOJIs€  MOOyAyBaTh oOpa3 MOTEHIHHOrO  3J0YUHIIS.
[HCHeHyBaHHs 3m04MHY 200 MAHIMYJISIIIT 3 MiCIIEM TOJTii TaK0XK
MOXXYTb PO3KPUTH JIESK] TICUXOJIOTIUHI XapaKTEPUCTHKN OCOOH.

2. OcHoBHI MeToaU NPodaITiHTy 3JI0YMHLIIB

PosrnsmemMo ocHOBHI MeTonu  mpodaiiniHry, 110
3aCTOCOBYIOTHCSI B Cy4acCHIN KPUMIHAJICTHUII, SKiI CIPSMOBaHI
Ha CTBOPEHHS TICHXOJIOTIYHOTO TMOPTPETy 3JOYMHIS Ta
nepeadavyeHHs Horo aii.

2.1. [anykTuBHUN MeTO TpodaiIiHTy

[HOIYKTUBHUN METOA TPYHTYETHCS Ha CTATUCTHYHOMY
aHai3l MOMIOHMX 3JI0YMHIB 1 TMOBEAIHKOBHX IMATEPHIB, SKI
MpUTAMaHHI IEBHUM KaTETOpisM 3J0YHMHIIB. 32 I[UM METOJIOM
KPUMIHAIICTH TIPOBOJASATH MOPIBHSAHHS KOHKPETHOTO 3JI0UHHY 3
0azaMu JaHUX TPO TOMIOHI 3JOYHUHU IS BHSIBJICHHS
MOBEIIHKOBUX CXOXKOCTeH. Xoua MeToa €(QEeKTUBHUU IpH
PO3CITiTyBaHHI THIIOBHUX 3JI0YMHIB, BIH OOMEKEHUH Y BUIIAIKAX
HECTaHIapTHOI 3I0YMHHOI MOBEIIHKH.

2.2. JIenyKTUBHUN METO IPOQailIiHry

JlenyKTUBHUI MeTOJ mependayae aHalli3 KOHKPETHOI'O
3JI0YMHY, a HE CIUPAEThCS Ha 3arajbHl 3aKOHOMIPHOCTI.
Excneptu OynyroTh nOpoQiib 3JI0YMHIS, TIPYHTYIOUYHCH Ha
JeTasIX KOHKPETHOI CIpaBW, BKJIIOYAIOYM aHaJI3 CIIJIB,
3aJMIIEHUX Ha MiCLl 3JI0YMHY, Ta B3a€EMOJIl 3JIOUMHI 3
xepTBoro. Lleit MeTon € iHIUBIAyaTbHUM Ta OUIBII TOYHUM JTSI
KO>KHOTO BHITAJIKY.

2.3. T'eorpadiunnii mpodaiiiainr

['eorpadiunmii mpo¢aiiliHr  BUKOPUCTOBYETbCSA IS
aHaI3y MICIlb, /i€ 3JIOYMHEIhb BUMHHUB a00 IUIAHYE BUUHHUTH
30YMHU. BiH IpyHTYETbCS Ha MPUITYLIEHH], 10 3I0YMHELb JIi€
B MeXax IMEBHOI TEPUTOPIi, sIKy BiH a00pe 3Hae. CTaTUCTUYHI
METOAM JI03BOJISIOTH OOUMUCIUTH WMOBIPHY 30HY MPOXKHBAHHS
a00 poOOTH 370YUHIIS, 110 3HAYHO IMOJIETIIYE CAIAYUM POOOTY.

3. Ilcuxouorivni npogini Ta moBeaiHKOBUIH aHATI3

CyyacHuil mpodailyliHr COUpaeThCsl HA TCHUXOJIOTIUHI
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3HaHHS TPO THIIOJIOTiO 3JI04MHIIB. OCHOBHI XapaKTEPHUCTUKU
MOBEIIHKH 3JIOYMHIIB MOXKYTb BIPI3HATHUCS 3aJI€KHO B THUITY
37I0YMHY Ta MOTUBIB. Hanpukman:

- OpraHi3oBaHi 3JI0YMHIIL: 3a3BUYAl XapaKTepPU3YyIOThCs
BUCOKMM DiBHEM IUIAHYBAHHS Ta KOHTPONIO. IXHi 31I04YMHM
JeTalbHO CIUIAHOBaHI, 1 BOHM 3JaTHI YHHUKATH BUSBJIECHHS
3aBJIIKM CBOIM HaBMYKAM MAaHIITYJIIOBAHHS MICIIEM 3JI0YHHY.

- HeopranizoBaHi 3704MHII: JIFOTh IMITYJbCUBHO, iXHI
3TIOYMHM XaPaKTepU3YIOThCS BIJACYTHICTIO IulaHyBaHHs. Lle
YacTO BHUPAXKAETbCA Yy 3QIMLICHUX MaTepialbHUX CIiax,
HEOOEepEKHUX JiSX 1 BIICYTHOCTI OYIb-SIKHX CIIPOO MPUXOBATH
cBOI Aii.

4. IIpakTH4HI BUKJIHKHU Ta 00MekeHHA npogailaiHry

[Tpodaiininr 3109MHIIIB Mae cBOT oOMexeHHs. OHUM 13
HUX € CY0'€KTUBHICTB Y ITPOILIEC] aHAaJTi3Yy, sIKa MOYKE TPU3BOIUTH
70 HeNpaBWIBHUX BHUCHOBKIB. KpiM TOro, mncuxosioriuHui
npodailyliHT He 3aBXI1 MOXe OyTH BUKOPHCTAHHIA IK OCHOBHHI
METOJl PO3CHIAYyBaHHS, OCKUIBKM BiH TOTpeOye T0JAaTKOBUX
MITBEPKCHB 32 JIOTIOMOTOI0 MaTepiabHUX CIIJIIB 3JIOUYHHY.

[Ile oHUM BUKIUKOM € IOPUIUYHI ACHEKTH, OCKUIBKU
MICUXOJIOTTYHUN TpoQalIiHI 1HKOJIU HE € MPSIMUM JOKa3oM y
CyAl, a BHKOPHCTOBYEThCS Oulbllle $K IHCTPYMEHT, IO
Jl0TIoMarae CpsMyBaTH pO3CIIilyBaHHS.

BucHoBku

[Icuxonoriuauii npodaiaiHr BiAIrpae BakKJIUBY poJib y
PO3CIiIyBaHHSX, JIONOMaral4yd CTBOPUTH TICUXOJIOTTUHUIM
MOPTPET 3JIOUMHIA Ta nependadyntu ioro aii. Xoda BiH HE €
NaHaleer 1 Mae CcBOi OOMEXKEHHS, BMKOPHCTaHHS pi3HUX
METOMIB, TaKUX SK IHIAYKTHBHHUW, JEAYKTUBHHHA  Ta
reorpadiuHuil mpodailninr, 103BONsIE KOMIUIEKCHO TIINATH 10
BHUpIIIEHHS 3aBAaHb 1AeHTHdIKamil 3710unHIB. [lepcnexTuBu
npodaillliiry BKIIOYAaIOTh PO3BUTOK TEXHOJOTIH MITY4YHOTrO
IHTEJIEKTy Ta aBTOMATH3aIlii, MO0 MOXYTh MiIBUIIATH HOTO
TOYHICTb 1 3poOMTH  HOr0  HEBII'€MHOIO  YaCTHHOIO
KPUMIHATICTHYHHUX JOCIIKEHb.

220



bypoonocosa Mapuna Anamoniiena,

KaHouoam iopuoudHux Hayx, OOyeHm,

doyeHm Kageopu KOHCMUmMyyilino2o ma
AOMIHICMPAmMueHo20 npasd,

epoicasnozo ynieepcumemy ingppacmpykmypu ma
MexHoN021,

Kuis, Ykpaina

CYYACHI NIJIXOAU 10 KPUMIHAJILHOI
BIAMOBIIAJBLHOCTI NIALIITKIB

CydacHe mpaBoCyA/isl 3MIHHIIO CBOIO METY: BiJl TIIIECHOTO
MOKapaHHsS TMEPEeHII0 10 BIUIMBY HA JyIIy 3J0YHHII,
OpDIEHTYIOUHCh Ha TIOKasHHSA Ta TMepeBUXOBaHHA. Imes
BIJIHOBHOT'O TIPaBOCYIIsI, 3amporoHoBaHa 3epoM XOBap/oM,
nependaydae MPUMUPEHHS CTOPIH 1 BIAIKOAYBaHHS IIKOIH, a HE
KapaibHi MeToau[4].

B roBeHanbHIM IOCTHINT TPOOTEMH  3aIHMIIAIOTHCS
TOCTPUMHM: JIJISl TIUTITKIB TIOPEMHE IMOKApPaHHS YacTo JIUIIIE
MOCUIIIOE  KPUMIHAJIBHY  TMOBEAIHKY, HE  CIPUSIOYU
YCBIJOMJICHHIO BYHMHKIB. TakoXX IOCHWICHHS PEIPECUBHOTO
MiIXOAY B CYCHIIBCTBI BiloOpaxkae MOJENb BIagu, sKa
MIJIITOBXYE 10 KpUMIiHAJ13a1lii HaCeIeHHs.

BaxnuBo BpaxoByBaTH i1HAMBIIyalbHI OCOOJIMBOCTI
MIJJIITKIB, IXHIO CAMOCBIJIOMICTb 1 COLIAJbHUM KOHTEKCT IS
po3poOku edexTuBHOI peabimitamii. Takuii KOMIUIEKCHUI
X1 MOKE JOTIOMOTTH 3HU3HUTH PELUIMBU Ta 3a0€3MEeYUTH
Oe3neyHilie CycrnijibCTBO.

1106 3p03yMiTH, HACKUIBKH HpOLEAYypa MPUMUPEHHS Ta
BiJIHOBHOTO MPaBOCYJs OiNbINe MiIXOATh A MIUTTKIB Ta
MOJIO/I1, PO3TIITHEMO CITOYATKy OCOOIMBOCTI MiUTITKOBOTO BIKY,
Ta JIesiKi MOMEHTH (hOpMyBaHHS OCOOUCTOCTI MPABOMOPYIITHHUKA.
«Otponro, nume M. Kie, mepiog *uTTsS, MO JEKUTh MIXK
JTUTHHCTBOM Ta I0POCTicTIO. Lle 31aeThecst MpocTUM BU3HAYCHHS
MICTUTh TPOOJEMY, OCOOJMBO SKIIO MOBa 3aXOJUTh MPO
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KIHLIEBY TOYKY IOHaUTBa... OCHOBHOIO TOJI€I0 IOHAITBA €
MIOCTYIIOBE BKJIIOYEHHSI Y CBIT JOpPOCIUX; el colianbHUiA
mepexiyy He Ciija Iuyratd 3 0loJoriyHUM  (eHOMEHOM
nmy0epTaTHOro po3BUTKY. HacrmpaBai, He3BaXkalouu Ha OKpeMmi
Bapiarlii, 3araJiom my0epTar CKpi3b HACTa€ B TOW CaMMii 4ac i
1oro 010JIOT14HI HACIIIKH CKPi3b OHAKOBI, MalOTh 3araJbHUI
XapakTep, MPOTe Yac 3aKiHYCHHs IOHAITBA Ta BU3HAHHS
JIOPOCIIOTO CTaHy 3HAYHO BAapIIOE€THCA B PI3HUX KYJIbTYypax.

CknasHuil XapakTep MEpexOJiB BiJ ONHIET KyIbTypH
JIONUHA J10 1HIIOT OOYMOBIIOE 1 HEmpoCTi mpobiaeMu
TEOPETUYHOTO TIOSCHEHHS BIJHOCHH MK TOKOJIHHSMHU.
Hamnpukiiag, o6roBoproroun nepexia BiJi FOHOCTI 10 IOPOCIOTro
crany Kne nume, mo «ocHOBHa mpoOiemMa y BCTaHOBJICHHI
TPUBAIOCTI FOHOCT1 B X0/l 1HAUBITyaJbHOTO PO3BUTKY IOJISTAE
y BH3HaAueHHI #oro KiHIA. OTPONTBO 3aKiHYYETHCA 3
BXOJDKEHHSM JIIOJMHHU y CBIT JIOPOCIUX, OJIHAK, MPUHANMHI B
HAIIOMY CYCITUIBCTBI JOCATHEHHS JOPOCIOrO CTaTyCcy HE Mae
TOYHHUX 3arajibHO NPUIHATHX KputepiiB. [lepexin Bix roHaITBa
JI0 JOPOCTIOCTI TIPEICTABIISIE IBU/IIE, YCKIIQTHCHHUI TTPOIIEC, 32
SKUM  BIIOYBA€ThCsl  B@XKIUBUN  e€Talm  1HAWBIIYalbHOTO
po3BUTKY. MoOKHa BUAUINTU NEBHY KIJIbKICTh MOIIN, SIKUMHU
3a3HAYEHO IIe Mepexil: 3aKiHYeHHS HABYaHHs, BKIIOUYEHHS B
PUHOK TIparli, BiixiJ 3 OaThbKIBCBKOTO JIOMY, 3HAXOKEHHS
nmapTHepa Ta CTBOpeHHS BiacHOi ciM'i. OmHaK SIK MU BXe
3a3Hayajgd TMOPSIOK IMX NOMIA 1 Yac IXHBOro mnepediry
3MIHIOIOTBCS B XOJi icTopii. JlocArHEHHS JOPOCIOro CTatycy
TaKO0X 3MIHIOETHCS 3AJICIKHO BiJl €TIOXH Ta KYJIbTYpPH; y HAIIIOMY
CYCIIJIBCTBI BOHO HE I1HCTHUTYali30BaHEe 1 BH3HAYAETHCS 3a
HEBUpa3HUMH, MIHJIMBUMHU KpuTepismu. HeBenuky scHICTh
BHOCHUTH XOPPOKC, KOJIU CTBEPKYE: «OTPOITBO 3aKIHIYETHCS,
KOJIM 1HJMBIJ JOCSTAa€ COIMIAJIbHOI Ta €MOIIHHOI 3puLIOoCTI 1
OTPUMYE JOCBiJ, 3MaTHICTh 1 OakaHHS B3ATH Ha cebe poilb
JI0OPOCIIOT0, BUPAXKAETHCS B IIMPOKOMY CIEKTP1 BUMHKIB TaK, K
BOHA 33J]aHa KyJIbTYpOIO, B sIKii sxuBe» [3; 6; 7].

Takum 4YMHOM cydacHl MIAXOAM /[0 KPUMIHAJIBHOI
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BIJIMOBIAAILHOCTI  MIUTITKIB ~ MOXHA  OXapaKTepU3yBaTH
HACTYITHUMU TBEPKECHHIMHU:

- 3pocraHHs TiATITKOBOT Ta MOJIOAKHOT 3JI0YMHHOCTI:
[ToripmieHHss €KOHOMIYHOI CUTYyaIlii, pyHHYBaHHS COIlaJbHUX
3B’SI3KIB Ta 3MEHIICHHS COIIIAJILHUX TIPOTpaM CTBOPIOIOTH
CHPUATIUBE CEPEOBUILE ISl 3pOCTaHHS 3JIOYMHHOCTI Cepenl
MOJIOII.

- AzekBaTHICTb 3aKOHO/IaBUUX HOPM TUISE
HETIOBHOJIITHIX: ICHYe CyMHIB y JOLIIBHOCTI 3aCTOCYBAaHHS
YHUHHOT'O KPUMIHAIBHOT'O 3aKOHO/IABCTBA 11010 HETTOBHOJIITHIX,
gkl mepe0yBaloTh y mpoueci (GopMyBaHHS OCOOHCTOCTI, 3
OIJISIIy HAa PU3UK HAaOYTTS HUMH KPHUMIHAIBLHOTO JOCBINY Y
BHUIIPABHUX YCTAHOBAX.

- BikoBi oOMexeHHs KpUMiHAIbHOT BiIMTOBIIaILHOCTI:
3aKOHOJABCTBO  YKpaiHM  BHW3HAYa€  MiHIMAIbHUN  BIK
KpPUMIHQJIBHOI  BIAMOBIJAJIBHOCTI, M0 Ma€ IPEBEHTUBHO-
BUXOBHHM Xapakrep. OHAK MUTaHHS MPO TE, HACKIIBKU IIC
CIpUS€E 3HIKEHHIO 3T0YNHHOCTI, 3aTHIIAETHCS BIAKPUTHM.

- Ilcuxiuna 3pimicte Ta comianeHi ymoBu: CyuacHi
JOCTI/PKEHHSI CBiIYaTh, IO 3HAYHA YacTUHA MOJIOAI Mae
MICUXI1YHY HE3PLIICTh, 1110 BIUIMBAE HA 3/1aTHICTh KOHTPOJIIOBATH
ceoi BumHkHM. lle yckiagHioe ¢dopMyBaHHS —COIIaTbHO
NPUHHITHUX ~MOJICNICH TOBEIIHKA Ta TIJBUIIYE PH3UK
3IIOYUHHOCTI.

- BB kpuMiHanbHO opieHTOBaHUX Tpym: ColialibHi
IpyNU BIAICPAIOTh KIIOYOBY POJb y (POPMYBAaHHI MOBEHIHKH
MIJUTITKIB; OCJIA0JICHHS TPAJMIIMHUX COIllaIbHUX 3B'A3KIB,
TakKMX $K CIM'S Ta [IKOJNA, CHOPUSIE€ TOCHIEHHIO BILTUBY
KpUMIHAJIbHUX TPYII.

- IlepeBuxoBaHHS B MEHITEHIIIApPHUX yCTaHOBaX: IcHye
PHU3UK, 10 Iepe0yBaHHS HEMOBHOJITHIX Y B'A3HUISIX CIIPUSIE HE
MEPEBUXOBAHHIO, 2 HABYAHHIO HOBUX KPHUMIHAJIBHUX HABUYOK
1T BILTHBOM KPUMIHQJIBHHUX «aBTOPUTETIBY.

- Kputuka xkapanpHOro migxoxy: Ha mnpoTuBary
Cy4yacHiil cucTeMl MOKapaHb, L0 0a3yeTbcs Ha KapalbHHUX

223



METOAax, Teopii BIAHOBHOIO MPaBOCYIAS MPOMOHYIOThH
30CEepeIUTUCS Ha BIALIKOIYBAaHHI HIKOJU Ta IPUMUPEHHI, 1110 €
O €(PEKTUBHUM Y JOBFOCTPOKOBIH MMEPCIIEKTUBI.

- IcTopuuynuii po3BUTOK MOKapaHHs: AHAIII3 EBOJIFOILIT
KapaJibHOI CHCTEMH BiJl MPUBATHOI PO3MpPaBH JIO JEP>KABHOTO
CYAOYMHCTBA CBIAYUTH MPO IparHeHHs JepKaBu 10
BCTaHOBJICHHST MOHOIIOJII Ha NPaBOCYAIs, L0, OJHAK, HE
3aBXKAM MPU3BOJUTH A0 CIIPaBeUIMBUX PE3yJIbTATIB.

- HeoOxinnicts pehopmu cucremu nokapans: CyuacHa
MIeHITeHIIIapHa CUCTEMA Ma€ HU3bKY €()eKTUBHICTh, OCKIJIbKH HE
3a0e3mneuye JOCTaTHBO COMLIAIbHOI afanTarii yB'sI3HEHUX MiCIIs
3BUIBHEHHS, 1110 PU3BOIUTH 10 PELIUMBIB.

- Ilomyk  HOBUX  MIXODIB  JO  MOJOIXKHOI
31I0YMHHOCTI: IcHye moTpeda B po3po0Ili HOBUX METOIIB pOOOTH
3 MOJIOJJIIO, 30KpeMa 4epe3 3alydeHHs COLIaTbHUX MPOTpam,
0 JOMOMAaralTh 3arnodirtu (GOpMyBaHHIO KPUMIHAIBHUX
CXWJIBHOCTEH.

- EBomronis kapanbHOi cucTeMu: VY  cydyacHOMY
MPABOCYAJII 3MIHHJIACS HE JIMIIE TEXHOJIOTiSl MOKapaHHs, a W
fioro Mera — Temnep MOKapaHHs HallileHe Ha BIUIMB Ha YLy
3JIOYMHIIA, a HE Ha Horo Tu10, 110 BigoOpakae mepexia Ao iaei
NIePEBUXOBAHHS.

- Inmes TopemHOro mepeBuxoBaHHs: IcTOpis pO3BUTKY
MEHITeHIIapHOI CUCTEMH BKa3ye Ha TpaHC(hOopMallito B MiAX01ax
1o nokapanHs. CrioyaTky TIOpeMHa cuctema Oyiia CrpsiMOoBaHa
Ha TIOKasHHsS, aje 3roJoM HaOynma obpa3y «riaboparopii
MIEPETBOPEHHS» OCOOUCTOCTI.

- Cyuyache paBoOCy s i BiJTHOBJICHHS
cnpaBemymmBocTi:  [IpaBo3zaxucHuk 3ep XoBapJ MPOTOHYE
BIJTHOBHE INPABOCY//IA SIK aJbTEPHATHUBY PEIPECUBHIN CHCTEMI,
Je KIIOYOBHMH € BIJIIKOMYBaHHS IIKOMW Ta TMPHUMHAPECHHS
CTODIH, a HE KapaJbHi METOIH.

- IIpobnemu roBeHaNbHOT KpUMIHAIBHOI FOCTHLIT: [es
CMpaBEJIMBOCTI Ta peaduTiTallil 3aJlMIIA€ThCs CIa0KOI0 B
CydacHIM cHCTeMl TOKapaHb IS TMJITKIB, SKI 4YacTO HE
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PO3YMIIOTh CEHCY CBOiX BUMHKIB 1 iX HachiakiB. Tropemue
MOKapaHHsI MOJKE JIUIIC TOCHINTH KPUMIHAIbHY TTOBE/IHKY.

- PempecuBnuit miaxix y cycninberBi: IlomiTuka
MOCUJICHHST PETpECiid, 30KpemMa cepel MOJIOIi, TIPU3BOJAMTE 10
3pOCTaHHS  pIBHS  KpHUMiHANi3amii  HAaceleHHS Ta €
B1IOOPaKEHHSIM PETPECUBHOI MOJIENI BITHOCHH MIXK BJIaJIOIO Ta
HACEJICHHSIM.

- BmmB miamiTkoBOi caMOCBIIOMOCTI Ha 3J0YHUHHY
noBemiHKy: Ilporec (hopmyBaHHS CaMOCBIJOMOCTI Ta IMOIIYK
«o0pa3zy cebe» y MIJUTITKIB MOXKE MPU3BOAUTH 0 KOHMIIKTHOT
MOBEIHKY, IO BUMArae IHIUBIAyaTi30BaHUX ITIIXOIIB B
FOBEHAJIBHIN FOCTULII.

- Po3poOka HOBHX migxomiB 10 peabimiTamii miTiTKiB:
CydacHa KpuMiHaJdbHa IOCTHUIliS MOTpedye pedopMyBaHHS 3
METOr  pealimiTarii, OpIEHTOBAaHOI Ha TMCUXOCOIMIAIBHY
MIATPUMKY, PO3BUTOK JKHTTEBUX HABUYOK Ta COI[IAJIbHY
IHTETpaIito KOJUIIHIX MPaBONOPYIIHUKIB.

- KomrmutekcHuit migxin mo npaBocyis: BpaxyBaHHs
OCOOWCTICHHUX Ta COIIAJbHUX ACHEKTIB JO3BOJUTH 3MEHIIUTU
PiBEHb PEMIUBIB Ta CTBOPUTH MEPEIYMOBH Il OE3MEYHIIIOTO
CYCIIJIbCTBA.
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Yacoea Temana Onekcanopisna,

Kanouoam 1opuouyHux Hayx,

eporcasnuii ynigepcumem ingppacmpykmypu ma mexHooeit,
doyenm Kageopu npagocyoos IpUOUUHO20 haxyivmeny,
aogokam

MIKHAPOJIHUI TOCBIJI BOPOTHEM 3
KOPYILIEIO

VY Oaratbox KpaiHax CTBOPEHO CIIElLiajli30BaHl OpraHu
s 60poTeOM 3 Kopymuiero, Hampukiaa, Kowicis npotu
kopymiii B ['onkoH31 abo HarionansHe aHTUKOPYTIIIHHE OF0pO
B [onbmi. X HezanexHiCTh i OCTYII 10 PECYPCIB € KITFOUOBUMU
g epexktuBHocTi. Y PymyHnii crBopeno HamioHanbHMM
aHTUKOPYMILIMHUN IUpEKTOpAaT.

VY Takux KpaiHax, sk EcTOHIs, BpoBa/IKeH1 eeKTPOHHI1
w1atpopMu Il HAJAHHSA IOCIYr TPOMAIsHaM, L0 3HAYHO
CKOpOYY€ TPSIMUN KOHTAKT MK YAHOBHUKAMH 1 TPOMaJITHAMH,
3MEHIIyI0oUM pu3uKku xabapHunTBa. Y CiHramypi Ta ['OHKOH31
nependadyeHo CyBOpl CaHKLII 3a KOPYHIHHI 1ii, 110 cIayrye
CTpUMYBaJIbHUM (pakTopoMm. Lle BKiIIOUae TIOPEMHI CTPOKU Ta
3HayHl wmrpadu. Y  Bpaswmii, Hampukian, TpomMajachki
opraHizauii aKTHBHO 3aJlyu€Hi JO MOHITOPUHTY BHTpAaT
OroKeTy, L0 chpusie 3MeHUeHHo Kopynuii. B Snownii
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BXXJIUBOIO € Ka/IpOBa MOJITHKA.

Y CIHIA, BenukoOputaHii Ta IHIIUMX KpaiHax iIOTh
3aKOHH, 110 TapaHTYIOTh 3aXUCT 1 BUHATOPOAY JUIS JIFOJCH, SIKi
MOBIIOMJISIIOTH TIPO Kopymitito. B Takux kpainax, sk IlIBeris,
JOCTYII TPOMAJISIH 710 iH(OopMAIlii PO TOXO0 1 YNHOBHHKIB Ta iX
MailHO € BIJKPUTUM, L0 3MEHILIY€E MOXJIUBICTh HE3aKOHHOIO
30arayeHHsI.

VYV CkaHIMHABCBKMX KpaiHax yBara HpUIUIAETHCS
(GbopMyBaHHIO KyJIbTYpH HETEPIHUMOCTI 10 KOpymuii depe3
OCBITHI MpOrpaMH B INIKOJIAX, YHIBEPCUTETaX 1 Ha poOOYUX
MICIISIX.

[lo3uTuBHUM € A0CBiI 3amo0iraHHsS KOPYMUIHHUM
nenikram y benprii. Tak, i3 MeTor0 3amo0iranHst KOPYHIIHHUM
IIPABONOPYIIEHHSAM JI0 JAepP>KaBHUX CIYKOOBIIIB 3aCTOCOBYIOTh
HE JMIIE 3aXO0Qd 3 TIPUTATHEHHA I1X J0 HOPHUAUYHOL
BIJIMOBIAAILHOCTI BiANOBiIHO 10 KpuMmiHameHOTO KOAEKcy. Y
CrnoBanpkiii  PecriyOomimi  HampaibOBaHO [I€EBHHA MeXaHI3M
IIPEBEHTUBHUX 3aXO[iB, a CaMe: BCTAaHOBJIEHHS CIel[iaJIbHOT
JiHIT 3 METOI TOBIJOMJICHHS MO0 NPOTHUIIPABHUX Iiif;
CTBOPEHO BeO CTOPIHKY, Ha AKY IPOMaJIHU MOXYTh HaJaBaTH
BJIaCHI  MPOMO3MIII CTOCOBHO MOJIMIIEHHS MEXaHI3MY
3ano0iraHHsg KOpYIMIIHHUM JAETiKTaM B OpraHax Jep:kKaBHOL
Biaju [1, c. 190].

AHai3 MI>KHapOJIHOTO TOCBIY Jla€ 3MOT'Y y3araJlbHUTH
HallXapakTepHilll ~ MeXaHi3MU  3amoOiraHHs  KOpYIii,
IMIUIEMEHTAallisl KOTPUX MoOKe OyTH 3aCTOCOBHAa B YKpaiHi, a
came: 1) 3/11liCHEHHS! HU3KW aHTUKOPYILIHHUX MPOCBITHULIBKUX
3aX0/[IiB, CIIPSIMOBAHUX Ha 3MIIIHEHHS CTYNEHS I'POMAJSTHCHKOI
CBIIOMOCTI ¥ momymisipu3aiii HECIPUHHATTS  COLIyMOM
HEraTUBHOTO ()eHOMEHY KOPYIILi IIIIXOM aKTUBHOT'O BTIJICHHS
pO3MAITUX aHTUKOPYMHIIIHUX MporpaM Ta CTpaTerii; 2)
aKTUBI3AIlis POJi TPOMAJCHKUX OpraHi3aiiil sSK aBTOHOMHHUX
Cy0’€KTIB aHTUKOPYIUIWHOT IiSTIbHOCTI; 3) HaJlaHHs OUIBIIOrO
3HA4YEHHs BJacHE MPEBEHTUBHUM Ta 320X0UyBAJILHUM 3aX0JaM,
aH1X perpecuBHUM; 4) J71s GBI OTIEpaTUBHOTO pearyBaHHs Ha
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3BEpHEHHS IPOMaJIsiH PO (HaKTH KOPYNLIHHUX IPABONOPYIIEHb
CMJ  PpO3IMIMPUTH  KUIbKICTh  Internet-rmmatdhopm  Ta
BJIOCKOHAJIUTH JISUTBHICTh 1HTepakTUBHHUX calTiB [1, c. 191-
192].

Pymynis XapaKTepU3y€eThCs HallarpecUBHIIIOO
AHTUKOPYIIIHHOI MOMTHKOI B €Bponeiickkomy Corosi. 2002
poky Oyno crTBOpeHO HamioHanpbHUI aHTUKOPYHIiIHHUN
mupekropar Pymynii 3a wMoxpemmo Itamii, mnokmukaHui
BUKPHUBATH I PO3CIILyBaTH KOPYIIiHHI TPaBONOPYIIEHHS [2, C.
3]. HamioHanbHMiI aHTHKOPYNIIHHUA ITUPEKTOpPAT Mae IPaBo
mpociayxoByBatu TeieoHHI po3moBH; 3aiiicHoBaTH [T-
CIIOCTEPEIKEHHS; BiJICOCTIOCTEPEKECHHS; BiJICTE)KEHHS
TPAHCIOPTHOTO 3aco0y; OTPUMYBATH JaHi MPO OJAEP>KaHHS Ta
nepenavyy  KOINTIB, 3MIACHIOBAaTH BUJIy4YeHHsS  (OOIIYK);
JOCTAaBIISATH OCI0 TMiJ apeurToMm; BiJICTEKYBATH EJIEKTPOHHI
KOMIT IOTEPHI MEpesKi Ta 3MiCT KOMYHIKaIlii 2, c. 4].

Jnst  omepaTMBHOrO  pearyBaHHS  Ha  Oyab-sKi
MOBIJIOMJICHHS TIPO HE3aKOHHE 30aradeHHs meBHUX ocio 2007
poky B PymyHii CTBOpeHO NpPOMDKHUA MK (iCKaIbHOO
ciyk6010 Ta HarioHanbHUM aHTHUKOPYMIIHHUM TUPEKTOPATOM
opran — HamioHanpHy areHmito 3 Jgo06pouecHoCTi. i
CHIBpPOOITHUKAMHM CTald CYMJIIHHI TpOMaJsHH, HasBHICTb
IOpUIMYHOT 200 EKOHOMIYHOI OCBITH IS KOTPUX HE €
000B’s13KOBOI0 BUMOT'0K0. Y Pa3i HAaAXOJKEHHS MOBIJOMJICHHS
Mpo TMi03py IIOJAO0 HE3aKOHHOTO 30aradeHHs MpaIliBHUKH
BKAa3aHOTO OpraHy MalTh @PaBO 3AIMCHUTH MEPEBIPKY
(iHaHCOBHMX 3000B’s13aHb Ta CTaTKIB 0COOU 3a BCiMa HasBHUMU
B JieprkaBi 6a3zamu 1aHux (peectpis) [2, c. 4].

Hocein Kuraiicbkoi Hapoanoi Pecrny6iiku roBoputh
HaM NP0 HaKOPCTOKIlI 3aXxoau OOpOTHOM 3 KOPYIII€ Ta
npodiTakTUYHI - 3a00poHsE 3aiiMaTHCs 013HECOM 1 BUCTyHaTH
HaBITh paJHUKAMHU B I1iHi cepi AiTSIM 1 poaryam MpaiiBHUKIB HA
KepiBHUX mocajax [3, c. 33].

B Smnownii HanpssMoMm GOpOTHEOU 3 KOPYIIIIIEIO € KaapoBa
MOJIITHKA, OCOOJIMBE 3HAYEHHS 3aKOHOJABCTBO SImoHii Hajae
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3a00pOHaM CTOCOBHO IOJITHKIB, JEPKABHUX 1 MyHIIMITATbHUX
cmyx)00BIiB [3, c. 33]. SlnoHCHKMIA 3aKOHO/IaBEIlh BCTAHOBIIIOE
CyBOpi oOMexeHHs (iHaHCYBaHHS BUOOPUMX KaMIlaHiH, mapTii
1 IHIUX TOJITHYHUX OpraHi3ailiid, BBOJIUTh IKOPCTKO
periaMeHTOBaHUIM TOPSIOK 3IIHCHEHHS IIOKEPTBYBaHb Ha
KOPUCTh KaHIWJATIB Ha BHOOpax, MOMITHYHHX (OH/IIB,
BCTaHOBJIIOE CYBOPUI TOPSIIOK (hiHAHCOBOI 3BITHOCTI [4].

Y lIBeuii akueHT Ha (GOpPMYBaHHS MOpPAJIbHUX Ta
€TUYHUX HOPM JUIsi YAUHOBHHKIB, 100 MiHIMI3yBaTH BHITQJIKU
xabapuunTBa. Y Hinepmanmax icHye TpUpiBHEBAa CHCTEMa
60opoTeOM 3 Kopymii€r. binblmicTe BHNAAKIB  KOPYMIii
JepKaBHI oprasizamii Ta I1HCTUTYTH, Taki SK B’s3HHIII,
JeTiapTaMeHT Jiep>KaBHUX 300piB, MiHICTEPCTBO OOOPOHU TOIIIO,
po30uparoTh cami (BcepeauHi CBOiX opraxizamii). s nmx
[Iel y Aep)KyCTaHOBaX ICHYIOTH BJIACHI BIIJIIM BHYTPILIHIX
cnpaB, abo BHYTpIIIHI choykO0u Oe3neku. Sk mpaBuio,
oprasizaiii KapamTh THX, XTO IPOBHHHUBCS, 3MIIICHHSIM 13
Mocajiy, CTATYBAaHHSIM KOMIIGHCAIll 3a MOpPYIIEHHS abo X
3BUTBHEHHSM [3, c. 34].

B Izpaini antukopynuiiina atMocdepa 3abe3neuyeThes
CHUCTEMOIO  “IIEBHOTO  NYyOJIFOBAaHHS  MOHITOPHHTY’  3a
MOXXJTUBUMHU  KOPYHOIIHHUMH  JissMu. BiH  3#iiicHIO€TbCS
YPSIOBUMH OpTaHi3alisiMM 1 CHeUiaJbHUMH M1JIpO3a1IaMu
noinii, BiIOMCTBOM Jlep:kaBHOTO KOHTpoOJepa, IO BOJOAIE
HE3aJIeKHICTIO Bl MIHICTEPCTB 1 JEpKaBHMX BIJOMCTB, 1
IPOMAJICBKUMM OpraHizalisiMu Tuny "BigoMmMcTBa 3a 4HCTOTY
ypsny" [5].

l'onoBHa inest aHTHKOpYMUiiiHOT momituku CiHramypa
TOJIATAE B “IparHeHH1 MiHIMI3yBaTH a00 BUKJIIOUUTH YMOBH, 110
CTBOPIOIOTH SIK CTHUMYJ, TaK 1 MOKIHUBICTh OCOOW 31 CHEHHS
KopyMmoBaHux aiii”. Lle qocaraerbes 3a paxyHOK IIUIOTO Py
AHTUKOPYMUIMHUX TNPUHLMIIB, 30Kpema: 1) orutarta mpari
JepKaBHUX CIYXKOOBLIB 3rigHO (GOpMyIi, MNPUB'A3aHUN 0
cepeliHbOl  3apOo0ITHOT IUIaTHI  YCHINIHO MpalioYuX B
MPUBAaTHOMY CEKTOpi 0ci0; 2) KOHTpPOJIbOBaHA LIOpIYHA
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3BITHICTh JEpXKABHUX TMOCAJOBIIB MPO iX MalHO, aKTUBH 1
Oopru; IpOKypop Mae MpaBo MepeBipATH Oyab-sKi 0aHKIBCHKI,
aKIIOHEPHI 1 PO3PaxyHKOBI paxyHKH OCiO, MiJO3PIOBAHHUX B
nmopymieHHi AKTy Tpo 3amoOiraHHs Kopymiii; 3) BeiMka
CTPOTICTH B CHpaBax Mpo KOPYIIII caMe BIAHOCHO
BHUCOKOIIOCTABJICHUX YPSAIOBIIB A MIATPUMKH MOPAJIHLHOTO
ABTOPUTETY HEMIAKYIMHUX MOJITUYHHUX JiAepiB; 4) miKBimamis
3alBUX aIMIHICTPAaTHBHUX Oap'epiB IJisi PO3BUTKY €KOHOMIKH
[4].

OcHoBy 60poTHOM 3 KOpyTITieto B HiMeuunHi mokiaaeHo
3aBJaHHs 3HUILEHHS MarepiajabHOi, Hacammepes (iHAHCOBOL
0a3u 3MOYMHHUX YIpynoBaHb. Lle mocsaraeTbest ABOMa MUISIXaMU:
KoH(picKamiifHuM  (KoH(icKkamiss Maif-Ha) 1 CTBOPEHHSAM
HAJIeXKHOT MPaBOBOi 0a3u AJIsi YHEMOKIJIMBIICHHS “‘BIAMUBAHHS
“Opynuux’’ rpomreid. Cepesl aHTUKOPYIIIHHUX MEXaHI3MiB, SIKi
3anpoBaKyIOThCsl B HiMeuuunHi, ciiijy Ha3BaTu HaMip CTBOPUTHU
peectp kopymnoBaHux ¢ipM. Moro cyTh monsrae B ToMy, Io
¢bipma, ska BKJIIOYEHA Ja TaKOTO pe-€CTpPy, MO30aBISAE€THCS
npaBa BHUKOHYBaTH Oynab-siKi Jep)KaBHI 3aMOBJICHHS, CTae
00'eKTOM OUIBII MUJIBHOT yBaru 3 OOKYy HPaBOOXOPOHHHX
oprauis [4].

AnTHKOpYNIiHUNA npaBoBUil MexaHi3M ®Dpanuii mine
CIpsIMOBAaHUU Ha 3amoOiraHHs Kopynii y cdepi aep:kaBHOTO
yIIpaBJliHHS, 60pPOTHOY 3 MOCAIOBUMHM 3JI0YMHAMU JIEp KaBHUX
YyUHOBHUKIB. OCHOBHUM 3aBJaHHAM € TMpodiIakTh Ka Ta
MPUITMHEHHS TI0Ca/10BUX 3JI0YMHIB JAeP>KaBHUMU YNHOBHUKAMH,
SK1 3MIMCHEHI B KOPHUCIMBHUX UIIAX, YiTKa periaMeHTallis
nopsAAKy (piHAHCYBaHHS MOJITUYHMX MApTid Ta iX BM OOpUUX
kammadii [5, c¢. 63]. CyTHICTP aHTHKOPYMIIHHOI MOJITUKU B
[IBerii nossirana y BCTAHOBJIEHHI BUCOKMX €THYHHUX CTaH/IapTiB
JUTSL IEp’KaBHUX CITYKOOBIIIB [5, ¢. 64]. [laHis € migepom cepen
KpaiH 13 MiHIMaJbHUM piBHEM KOpYILii, TOMy B Hill He iCHye
CHEI1aJII30BAHOI0 OpraHy, SKHH OYOJI0€ aHTUKOPYHIIHHY
nisutbHicTh.  JlaHii mpuTamaHHa iHQopMaliiHa MPO30picTh
JISUTBHOCTI JIEp’KaBHUX CTPYKTYpP 1 cBOOOA JOCTYITY MPECH 10
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JOKYMEHTIB, Ha SIKHX IIi pilIEHHsS TPYHTYIOThCA [5, C. 65].
MosxxeMo 3pOOMTH BHCHOBOK, IO JIOCIIDKEHHS

MDKHAPOJIHOTO aHTHKOPYIIIIHHOTO 3aKOHO/IABCTBA € BAXKIIMBUM

KpPOKOM y OOpoThOi 3 KOpYMIE Ta JOIIBHO JOCBIJ

3apyObKHUX  KpaiH aJanTyBaTH i HaI[lOHAJIbHE

3aKOHOJABCTBO.
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Kamencokuit /Imumpo Bacunvosuu,

00KMOp IPUOUYHUX HAYK, Npoghecop,

npoghecop xagheopu KpUMiHAILHO2O NPABA MA KPUMIHONO2TT
Hayionanvnoi akademii Cnyocou besnexu Yxpainu

KPUMIHAJIBHE ITPOBA/KEHHSA HA IIIJICTABI
yYroa 1nmpo BUBHAHHSA BUHYBATOCTI:
AMEPUKAHCBHKHUM JOCBIJI, YKPAIHCbKA
ITPAKTUKA

[Ipobnematnka  yKmagaHHS  yroj 1OpO  BU3HAHHSA
BUHYBATOCTI B KPUMIHAJIBHUX MPOBA/KEHHAX Ta FOPUIMUHUX
HACIIIAKIB TaKUX IMpOIEeCyaJbHUX YroJ HEImoJaBHO HalOya
HOBO{ akTyanbHOCTI. 17 BepecHs 2024 poky y Bepxosniii Pazi
VYkpainu Oyno 3apeecTpoBaHO MPOEKT 3aKOHY MPO BHECEHHS
smMiH 10 KpuminanbHoro kojekcy Ta KpuminamsHOTro
MpOIECYaTbHOTO ~ KOJAEKCY  YKpaiHW, CHPSIMOBAaHHMX  Ha
BJIOCKOHAJICHHSI PETYJIFOBAHHsI YToJl PO BU3HAHHS BUHYBATOCTI
B KPHMIiHAJIBHUX MPOBAIKEHHSX, ITOB’ SI3aHUX 13 KOPYIILI€IO Ta
KOpYNUIHHUMHU 37104nHaMH. A 29 IKOBTHA IIbOTO POKY
[Ipesunent Ykpainu mignucas 3akoH mig Homepom 4033-1X i3
aHaJIOTIYHOIO0 Ha3BotO [1].

VY 3aranbHOMY KOHTEKCTI HEOOX1JHO KOPOTKO OKPECIUTH
MOHATTS YIOAM NMPO BU3HAHHS BUHYBATOCTI B KPUMIHAJIBLHOMY
Ta KPUMIHAJIbHO-TIPOLIECYaIbHOMY ITpaBi Ta ii CIiBBIIHOLICHHS
3 TPUHLUIIOM MpOIEeCcyabHOI €KOHOMII y KpPHUMiHAJIbHOMY
CYJIOUMHCTBI YKpaiHu.

I'maBa 35 KIIK VYkpainu mnig Hazporo «KpuminainbHe
MPOBAPKEHHST HA TIACTaBl Yroja» BH3HA4Ya€ TMPOIEAYpPy Ta
NOPSIOK YKIAJaHHS TaKUX IPOLECYaIbHUX IOKYMEHTIB. IX
OCHOBHOIO METOIO0 € ONTHMI3aIlisl MPOIECyaJTbHOTO Yacy, M0
MOJIETIIYE PO3IJISA] CIPaB, 3MEHIIYe HaBaHTAKEHHs HA OpraHu
JIOCY/IOBOTO PO3CIIiIyBaHHS Ta CyJl, @ TAKOX 3HIXKYE BUTPATH.
3rigno 31 crarrero 468 KIIK VYkpainm y KpuMiHaJIbHUX
MPOBA/DKEHHSIX MOXIIMBE YKIAJaHHS JBOX THUIIB YTOA: IPO
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MIPUMHUPEHHS MiX MOTEPIIINM i 1103pIOBaHIM
(0OBHHYBaUE€HHUM) Ta YrOAM MK MPOKYPOPOM 1 MiA03PIOBAHUM
(0OBHHYBau€HUM) PO BU3HAHHS BUHYBATOCTI.

Yrona mpo BH3HAHHA BUHYBATOCTI € J0OPOBLIBLHOIO
JOMOBJICHICTIO ~ MDK  TPOKYpOpOM 1 MiA03pIOBAaHUM
(oOBHHYBaUCHUM), JIe Y3TOKYIOTHCS YMOBH BiIOBIAIBHOCTI
OCTaHHBOTO 3 YypaxyBaHHsSM HOTO TIOBEIIHKH IIiJl 4ac
po3ciigyBaHHsi a00 IMmiCJiss OTPUMAHHS TOBIJIOMJICHHS TIPO
03Py, 30Kpema criBmpaiii 3 mpaBooxoponisimu. Ct. 469 KITK
VYkpaiau perjaaMeHTye OCHOBHI TTOJIOKEHHS MO0 1HII[IFOBaHHS
TaKAX yroJ, SIKi MOXYTh OyTH YKJIaJeHi 3a iHIIIaTHBOIO SK
MIPOKYpPOpa, TakK 1 MiJO3PIOBAHOTO.

Haramato mpo Te, mo MOKJIagHe TIIYMAadeHHS OKPEMHX
JUCKYCIHHUX NTUTaHb Ta AITOPUTMY MPU3HAUYEHHS MMOKapaHHS Ha
mijicTaBi yrox cBoro dyacy Mictwiock y Jlueri Bwumoro
CHELIaTi30BaHOr0 CyAdy YKpaiHM 3 pO3MIAQy [HUBUIBHUX 1
kpuMmiHaneHux  crnpaB  (BCCY)  Ne 223-1679/0/4-12  Bix
15 mucromama 2012 p. «lIpo ngeski mnuTaHHSA 3AIMCHEHHS
KPUMiHAIBHOTO POBA/UKEHHS Ha MicTaBi yromy?. 3okpema, y 1.
3 Jlucrta HABOOWIIOCH BAXKIJIMBE JUIS MPABUIBHOTO PO3YMIHHS
MOJIOKEHb ~ MaTepiajlbHOTO 1 MPOIECYyaTbHOTO  3aKOHY
poz’sicHeHHs: «31 3micTy crateit 471, 472 KIIK ybauaerbcs, 1110
CTOPOHHM yrojau (He3aJeKHo Bij ii BuAY) 3000B’s3aHi, OKpIM
IHILIOTO, Y3TO/DKYBAaTH Mipy MOKapaHHs Ta 3BUIBHEHHS BiJ HOTO
BIIOYBaHHS 3 BUNPOOYBaHHAM (SIKIIO JOMOBJIEHOCTI I0JI0
TaKOTO 3BUIbHEHHS Malld MICIle Ta CTOPOHHU MIMIIUIA 3TOJN)».
KomenTyroun B cBoemy Jlucrti 3mict 1. 2. 4. 1 ct. 470 KIIK, B
SAKOMY HeThcs MpOo OO0OB’SI3KOBICTh ypaxyBaHHsS XapakTepy 1
TSOKKOCTI OOBMHYBaueHHS (T1103pH) MPH BUPILICHHI MUTAHHS

! Leit moxymenT Gyio 3rogom momoBHeHO Jlumctom BCCY Ne 223-
558/0/4-13 Big 5 kBiths 2013 p. «[Ipo qomoBHEHHsS 10 iHpOpPMAIIHHOTO
mucta Bumoro cnemianizoBaHoro cymy YKpaiHH 3 po3Tisay UUBUIBHUX 1
KpUMiHaNbHUX cipaB Bix 15 mucromaga 2012 p. Ne 223-1679/0/4-12 «IIpo
JesiKi TUTaHHS 3IIHCHEHHS KPHMIHAIBHOTO MPOBADKCHHS HAa IiACTaBi
yrom.
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Ipo YKJIAJISHHS YTroOd Npo BU3HAHHSA BuHYyBaTtocti, BCCY
3a3HAuUB, 110 «CTYIIHb TSHKKOCTI» SIK OKa3HUK TUIIOBOTO PiBHS
CYCHiJIbHOT HEOE3MeKH 3JI0YMHIB TEBHUX BHJIIB YpaxoBaHO
3aKOHO/IaBLIEM Ta BIJJOOPAKEHO Y MOJIOKEHHAX MPOLIECYaTbHOTO
3aKOHY MIOAO0 YKIAJACHHS yroj. BoaHoyac CTyIMiHB TSHKKOCTI
BUMHEHOTO $IK ITOKa3HHWK 1HJMUBIIYaJIbHOTO PIBHS CYCIUIBHOT
HeOe3MeKr  KOHKPETHOTO — 3JI0YMHY, 3yYMOBJEHOTO  KOTO
cnerupiYHIMH 00’ €KTUBHUMHU 1 CYO €KTMBHHUMH O3HAKaMH,
MOBUHEH YypaxyBaTH NPOKYpOp MpH YKIAJEHHI YroAud Tpo
BU3HAHHSA BUHYBATOCTI Ta CyJ IIiJ 4ac HEpEeBIpKU Yroau Ha
BIJIMIOBITHICTS 11 3aKOHY.

Jlani, 13 KOMIIapaTUBICTCHKUX IMO3UIIINA 3ayBaxKy IMpO Te,
IO 1HCTUTYT YO PO BU3HAHHS BHHYBATOCTI Ma€ HAWOBIIY
icTopito Ta HaOyB HaiOinbIoro nomupeHHs came B CIIIA. B
aMEpPHUKAHCHKill CynOBIM MpPaKTUII YroAW TPO BHU3HAHHSA
BHHYBATOCTI OXOIUIIOIOThH IMIMPOKE KOJIO 3JI0YMHIB, BKJIIOYAKOUU
KOpYIIilHI, ¥ 1X yKJIaJaHHA € CTaHIapTHOIO MpakTHKoro. Ha
Bi/IMiHY Bi npakTuku B Ykpaini, y CLHA npouecyansHi yroau
M)XK OOBHHYBAYCHHSIM Ta 3aXUCTOM € BRKJIMBUM IHCTPYMEHTOM
HE JIMIIe Ui MiATBEPUKEHHS BHUHHU 3a JIOIIOMOIOI0 CaMoro
0OBHHYBA4Y€HOT0, KOJIM y TPaBOOXOPOHIIIB OpaKkye A0Ka3iB, ajie
W JUIsL OTPUMAaHHS BiJl HHOTO 3HAUYIIOI 1H(OpMaLii mpo iHIII
MIPUXOBaHI 3JI0YMHM, 30KpeMa KOpYMuiiHI, B OOMIH Ha
MOM’SIKIIIEHHS KPUMIiHAJIbHOI BIAMOBINANIBHOCTI. TakuM YuHOM,
YroAM BUCTYIAIOTh 3ac000M €(EKTHUBHOTO TMepecililyBaHHs
HIINX MPABONOPYIIEHb, 1[0 CTa€ 0COOIMBO BAXKIMBUM 32 YMOB
00MeXKEHHMX PecypciB MPAaBOOXOPOHHUX OPIaHiB.

[ToTouHa cTaTUCTHKA aMEPUKAHCHKUX CY/iB IEMOHCTPYE,
o 92-95% xpumiHaNbHUX CHpaB K HA (eaepaabHOMY PiBHI,
Tak 1 Ha PIBHI IITATiB, 3aBEPIIYIOTHCS YroJaMH PO BU3HAHHS
BUHH. AMEPHKAHCBKI €KCIEPTH YacTO TMOPIBHIOIOTH MPUPOIY
TaKUX YroJ 3 IMBUIBHO-IIPAaBOBUMM KOHTpPaKTaMH. YTOJa Mpo
BU3HAHHS BUHHM YKJIQJAa€TbCsd y TMHCbMOBIH Qopmi Mixk
MPOKYPOPOM Ta OOBHHYBAUEHHUM 1 3aTBEP/KYETHCS CYJIOM, TUM
CaMHM CTBOPIOIOYM HOBUU IOPUANYHUN (PaKT.
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SIkmo ommcaTd  yroay TpO BHU3HAHHSA BHHHU B
aMEepUKaHCbKOMY KOHTEKCTI, TO i 3MICT MOKHA PO3TJISAATH 5K
KOMIIPOMIC MK CTOpOHAaMHU: OOBHHYBau€HHH BU3Hae cebe
BUHHUM Y T[I€BHHUX €Mi30/laX 3JIOYMHY, a OOBHHYBAUCHHS
MOTO/KYETHCS 3HATU YaCTUHY MYHKTIB OOBUHYBaYeHHs a00 HE
nepecimiayBatd iX gam. Takoxk TPOKypop MOKe OOImsITH
3MEHIIUTH BUJ YM CTPOK NOKApPaHHA, KU Oy/ie MpOIoHyBaTH
B cyni. Hepigko B aMepuMKaHCBKiN TpakKTHIl TPaIUISIOTHCS
CUTyallii, KOJW TIPABOMOPYIIHUK CKOIO€ HHU3KY 3JI0YUHIB
npotsiroM Tpuajoro mnepiony. Y CIILA koxeH eri3o1 Takoro
3JI0YMHY PO3TIIATAETHCS SIK OKpPeMe JisTHHS Ta CaMOCTiiHa
MiJCTaBa JUIsl MPUTSATHEHHS 0 BIAMOBIJANBHOCTI, HAa BIAMIHY
Bi miaxoniB B VYkpaiHi. TeopeTyHo Iie O3HA4ae€, MIO0
MaKCHMaJbHI CaHKIIi 32 BCi €Mi30/11 MOXYTh CKIACTHCS, TUM
CaMHM CTBOPIOIOYHM CEpPHO3HY 3arpo3y Uisi OOBHHYBA4EHOTO,
0 3MyIIye #oro oOupaTd MK YKJIQJEHHSM YroAu Ipo
BHU3HAHHSI BUHH Ta YYaCTIO B IOBHOMY CYJIOBOMY TIpoIieci [2, c.
392-393].

@enepanbHi  MpaBWIa  KPUMIHATIBHOTO — MPOBAKEHHS
(eAMHUIT HOPMATHUBHMH aKT, SIKMH DEryJloe MpolecyaIbHi
acrekTu QenepaabHOro KpuMiHaibHOro cyaounHcrBa CIIIA)
nependavyaroTh, 10 MPOKYpPOp MiJ Yac YKIaJaHHS Yrogu Mpo
BHU3HAHHS BUHYBAaTOCTI MOXX€ HaJaTH OOBHMHYBAYEHOMY TaKi
rapaHTii I0JI0 CKOpPOYEHHs 00cAry OOBMHYBaueHHs: 1) He
NPUEAHYBATH HOBI  a00  BHUKIIOUUTH  ICHYIOUl ITYHKTH
OOBHHYBaueHHs; 2) BpaxyBaTH KJIONIOTAHHS OOBMHYBAYE€HOTO
PO 3MEHILEHHsI BUy a0 po3mipy rmokapaHHs [3].

Tak camo sk 1 momo Oyab-AKOi IOPUAWYHOI Yroau
(KOHTpPaKTy), Ha MPAKTUL[l MOXKYTb BUHUKHYTH CUTYalil, KOJIU
yroja IMpo BHU3HAHHSA BHUHYBATOCTI MOPYIIYETHCS OJHIEIO 31
CTOPIH, sIK1 11 YKJTIaIH, — 3a3BUYaid 3aCy/HDKCHUM. Y paXOBYIOYH, 1110
el BUJ TpOLECyaJbHUX YroJl Oe3N0ocepeaHbO OXOIUTIOE
KOHCTUTYLIIHHI [TpaBa aMEPUKAHCbKUX TPOMaJIsSiH, MOPYIIEHHS ii
YMOB MOXE BUKJIMKATH CEpHO3HI 3ayBaXEHHS Ha aJpecy
JOTPUMAHHS KOHCTHUTYIIHHOTO IMIIEpaTHBY TIPO HAICKHY
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npaBoBY Mpoueaypy (anri. — due process clause). 3okpema, SIKIIO
3aCyJKEHUH ICTOTHO IMOPYIIYE BUMOTH YroJd INPO BU3HAHHS
BUHYBATOCTi, CTOpOHa OOBHMHYBAuUCHHS TaKOXX aBTOMATHYHO
3BUIBHSIETBCS BiJl O0OB’s3Ky ii JOoTpUMyBaTtuch. BinmorimHo,
SKIIO OOBHHYBAYCHUH MOPYIIye X04a O OIHY 3 ICTOTHUX yMOB
Takol yroau, Cyln Yyxe He Oyle «3B’s3aHHil» Y3roIKEeHUM
CTOpOHAMH BUpPOKOM. BopgHouac, sKmo 0OOBHHYBAau€HOro He
MOTIEPEIMIIN TIPO T€, 10 MOPYIISHHS YTOJIU MOYKE PU3BECTH JI0
NpU3HAUYCHHA oMy OUIBII CyBOPOTO TIOKapaHHs, Take
MOKapaHHsI BBA)KaTUMETHCS IPSIMUAM HOPYUICHHAM
KOHCTUTYLIWHOI TapaHTii HaJEXKHOI IPaBOBOi MpoLEIypH
(anru. — due process clause). fkiio 06BUHYBaueHHH TOPYIIUB
npolecyalbHy Yroay, HOro CyIUTUMYTh 3HOBY, IO HeE
BU3HAETHCS MOPYIICHHAM 3a00pOHM Ha MPUTATHEHHS 0
KpUMiHAIBHOT BiamoBijanpHOCTI 1Biui (amrn. — double
jeopardy clause). TakuM 4mHOM, y pa3i HMOPYUICHHS YMOB
YroAu, TPOKYpOp MOKE 3HOBY NOPYIIUTH KPHUMIHAJIBHY
crpaBy Ta Hamonusratu Ha Oinem cyBopid  (opmymi
OOBUHYBA4YEHHsI, aHIXK Ta, IO OyJia 3aCTOCOBaHA B TEIEp yKE
HeniicHIN yromi [4, c. 1126].

AHaJOrYHMNA  TIAXiH  BTUIGHO Y  BITYM3HSHOMY
KPUMiHAJIbHO-TIPOLIECYaJIbHOMY 3aKOHO/IABCTBI. 30Kpema, y 4. |
ct. 476 KIIK 3a3HaueHo, 110 B pa3l HEBUKOHAHHS YrOAM IPO
NPUMHUPEHHsT a00 NMpO BU3HAHHS BUHYBATOCTI MOTEPHUIMN 4M
IIPOKYpOP, BIAMOBIIHO, MAIOTh NPaBO 3BEPHYTHUCS 110 CYAY, SIKUI
3aTBEP/UB TaKy Yrony, 13 KJIOMOTaHHSIM PO CKaCyBaHHs BUPOKY.
Cyn CBOEIO YXBAJIOIO CKACOBYE BUPOK, SIKUM 3aTBEP/KECHA YTo/1a,
SKIIO 0co0a, sfKa 3BEpHyJacs 3 BIJNOBIAHUM KJIIOMOTaHHSM,
JIOBeJIe, 110 3aCy/PKeHUI HE BUKOHAB YMOBHU yroau (4. 3 cT. 476
KIIK). [Ticns ckacyBaHHSI BUPOKY Oyzie NpU3HAUYCHUN CYHIO0BHNA
PO3TIIS y 3aralbHOMY TTOPSIZIKY.

SIK BiIOMO, YMUCHE HEBUKOHAHHS 3aCy/’KEHUM YTOJIH ITPO
BH3HAHHS BHHYBATOCTI (a Tak camoO yroaud Ipo HPUMHUPEHH:)
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BHU3HAETHCS 3IOYMHOM Ha TijcTaBi cr. 389-1 KK?2. Ileit 3mounn
YB@KAETHCS 3aKIHYCHUM 3 MOMEHTY HEBHUKOHAHHS 3aCYIKEHUM
xo4a O oJHi€T 3 ICTOTHUX YMOB, 3a3HaYEHUX B yrOf[i, BUKOHAHHS
SIKOT 3aJIEKHUTh CaMe BiJl 3aCyIKEHOT0, KOJIU 11€ CTBOPIOE ICTOTHY
IIKOAY JJIS IHTE€PECiB MPaBOCY LA (BIMOBIIHE AisTHHS BKITFOUEHE
no posniny XVII Oco6mmBoi yactuau KK «3mounam mpotu
MPaBOCYIs1»). [1eThCs Mpo BUIIAAKK, KOJIM HE BUKOHAHI caMme Ti
ICTOTHI YMOBH yroJiu, IIOJIO0 SKMX BOHA YKJIaJalach, 30KpeMa
KOJIM 3aCy/KCHMI: He BIIIIKOAYBAB KOy IMOTEPILIOMY, HE
BUMHUB HAa KOPHUCTh IOTEPIJIOrO I1HIIMX BIANOBIIHUX JIii,
NPUNVHMAB  CHIBOpAamI0O Yy  BUKPUTTI  KPUMIHAIBHOTO
MIPABOMOPYIICHHS, BYMHEHOTO iHIIOKW ocobor. [Ipu 1pomy,
ypaxoBytouu, 1o 4.4 ct. 469 KIIK He 3a0opoHsie ykiaaeHHs
yrogu |y 3noumHi, nependauenomy cT. 389-1 KK, icHye
MOXITUBICT YKJIACTH YTOAY MPO BUKOHAHHS 3aCy/PKEHHM YTOJTH
PO BHU3HAHHS BHHYBATOCTI [5, c. 1227], mo HanamToBye Ha
KPUTHUYHI MipKyBaHHS.

Y  muceprauiiHOMY — JOCTIDKEHHI,  MPHUCBIYCHOMY
mpobsieMaM KpUMiHAJIBHOI BiamoBimaimpHOCTI 3a cT. 389-1 KK,
C. SlmeHko mpuIlyckae, 110 B MPAaKTHUYHIM AISIBHOCTI MOXYTb
OyTH BUITQJKH MOBTOPHOTO YMHUCHOTO HEBUKOHAHHS YTOAW TIPO
BU3HAHHS BHHYBATOCTI, MICJs 3acy/KEHHS OCOOM Ha MiJICTaBi
Takoi yrogu 3a BUYMHEHHS 3JIOYMHY, I[epea0adyeHoro
6e3nocepennbo cT. 389-1 KK. Tomy BUMHEHHS YIPOJOBXK CTPOKY
CYIMMOCTI TIOBTOPHO (3HOBY) 3JI0YHHY, IependadeHoro cr. 389-
1 KK, notpi6HO po3risaaty sk Horo kpamiikyrody o3Haky. Y
3B’SI3KY 3 UM JFICEPTAHTKA MPOIIOHYE 3aKOHO/IaBYi TIPUTIHCH CT.
389-1 KK nomoBHUTH 4acTHHOIO JIPYToOIo, sika Ou mepeadadana
OLIBII CYBOPY BiAMOBIANBHICTE Y TaKMX BHMAAKax [6, C. 10]. He
MiaI04M CYMHIBY JIOTIKY BHKJIAJ€HUX MIPKyBaHb, BOJHOYAC
KPUTHYHO OIIHIOI TaKy coOl MPaBO3aCTOCOBHY «TaBTOJIOTIIO»:

2 JOpuAMYHOO HiJCTABOIO IS 3aIIPOBAIKEHHS 1LIici 3a00pOHM CTajla
4. 5 c1. 476 KIIK, B sikiii 3a3HaueHO, MO0 YMUCHE HCBUKOHAHHS YrOIU €
MiZICTAaBOKO JJIsl MPHUTATHEHHS OCOOM IO BIAMOBINANIBHOCTI, BCTAHOBJICHOI
3aKOHOM.
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HaBIII0O HOPMATHBHO JaBaTW IPaBO3aCTOCYBauy MOKIJIUBICTb
«CTaBaTW» Ha Ti X cami «rpabimi» 1 BApyre (BTpETE TOIIO)
YKJIQIaTH YTO/y PO BU3HAHHS BUHYBATOCTI Y MOPYIIEHHI BUMOT
paHille YKJIaAeHOi yroaud Ipo BU3HAHHA BHHYBATOCTI?
OueBnano, 1mo Tekcr cT. 389-1 KK MicTuTh IEeBHI 3MiCTOBI
HEIOJIKH.

Ha Moro gymKy, omnucani BUIIE HACHTIJKA HEBUKOHAHHS
Yyroau Mpo HPUMHUPEHHs ab0 NpO BHU3HAHHS BHHYBATOCTI,
3akpimieHi B 4. 3 c1. 476 KIIK, 1inkoM cripoMoskHi BUKOHYBATH
BIIHOBIIOBAJIbHY Ta KOMIIEHCATOpHY (yHKII0O B  pasi
MOPYIIEHHS 3acy/KeHHUM BuMor yroau. «llopymmB yromy —
OTPUMAB «CTaHJAPTHUI» BUPOK)» — MPABO3aCTOCOBHUM Mi/IX1] 3a
TaKUM TIPUHITUTIOM 3JIaTCH 3a0€3I1eUnTH, 3 OJJHOTO OOKY, ITOBary
Ta OpIEHTOBaHICTh HA BUKOHAHHA YMOB yroau 3 OOKy
3aCy/DKEHOTO, a 3 1HIIOTrO TrapaHTye MPU3HAYCHHS CYIOM OiTbII
CYBOPOT'O ITOKapaHHs B pa3l HeBUKOHAHHS TaKUX YMOB.
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Vkpainu / 3a pea. M.1. Menbauka, M.1. XaBpontoka. 10-te Buz.,
niepepo0:1. Ta gonoB. Kuis: B/ «Jlakop», 2018. 1360 c.

6. Slmenko C.O. KpuminanbpHa BiANOBIJAIBHICTE 32 yYMHCHE
HEBMKOHAHHS YrOAM IpPO HIPUMHMPEHHs a00 IpO BHU3HAHHA
BUHYBATOCTi: aBTOped. Iuc. ... Kauia. ropua. Hayk: 12.00.08.
Xapkis, 2016. 18 c.

Jluxoea Coghia Akiena,

00KMOp I0PUOUYHUX HAYK, npoghecop,

npogecop kaghedpu KpuMiHaIbHO20 NPaAsa i npoyecy
lepacasrnozo ynieepcumemy «Kuiscokuii asiayitinuii
IHCMUmMym»y

MNOPAAOK HECEHHA CIIEHIAJIBHUX CJIYXKD SAK
OB’EKT KPUMIHAJIBHO-ITIPABOBOI OXOPOHHA

BunoBuM 00’€KTOM KpHMIHAIBHUX MPaBOMOPYILIECHb,
IOPUINYHI CKJIa/IU SIKUX MepedadeHi y TUCTIO3ULisAX cT.cT. 418
— 421 KK VYkpainu € nopsiiok HECEHHsI CHeI[laIbHUX CITykKO0:
BapTOBOi, NIPUKOPJOHHOI, BHYTPIMIHBOI CIyk0M Ta GOHOBOIrO
YepryBaHHS.

O3nakamy, 1O 00 €IHYIOTH 1I IOPUAMYHI CKIIAIH
KpUMIHaJIbHUX MPAaBONOPYIIEHH €, MO-NepIe, T€, 1110 BCl BOHU
HOCATh OnaHkeTHUH xapaktep. Lle o3Hauae, 1m0 00’€KTHBHA
CTOpOHa Yy TIHMX IOPUIUYHUX CKIaJaX KpUMiHAJIBHUX
MIPABONOPYIIEHb MOJATa€ y BUYMHEHHI JisiHb, 110 MOPYIIYIOTh
BCTAaHOBJICHUH Y CIEI[aIbHUX HOPMATUBHHUX AaKTaxX IOPSIOK
HECEHHs BapTOBOI CIYKOM, NaTPYIIOBaHHSA, NPUKOPIOHHOI
ciyx0u, 6oifoBoro uepryBaHHs (60HOBOI Ci1y>k01) Ta MOPSIIOK
JOTPUMAHHS CTaTyTHUX TNPaBHJI BHYTPIMIHBOI CirykOu. ToOTO
OesnocepeHIMU O0’€KTaMM y LHMX HOPUIUYHHUX CKIIagax
37I0YMHIB ~ BUCTYNAIOTh  NPaBOBIAHOCHHHU,  BperyJbOBaHI
creniaJbHIMH HOPMAaTUBHUMH aKTaMH.
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Jlpyroro  00’€KTMBHOIO  O3HAKOIO LUX  YOTHPHOX
KpUMIHAJIBHUX TIPABOTIOPYIIIEHD € TE, IO CT.CT. 418-421, y sskux
nependadeHa KpuMiHAIbHA BiAMOBIIabHICTD 32 IXHE BUMHCHHS
chopMyIbOBaHI OTHOTUITHO. BCi 4OTHPH cTaTTI CKIaAar0ThCS 13
TPbOX YACTHH. Y TMEpIIMX YacTHHAX IepeadadeHi CKIaau
KpUMiHaJIbHUX MPABOMOPYIIEHb 13 MaTepiaJbHUMH CKIIAJaMH.
Ile o3Havae, M0 00’€KTUBHA CTOPOHA YCIX YOTHUPHOX CKJIAJIiB
BKJIFOYAE€ TakKl OOOB’A3KOBI O3HAKM SAK HiAHHSA, HACIIOOK 1
MPUYMHOBUHN 3B’S30K MK HUMH. SIKIO MisTHHS Y KOKHOMY 13
YOTUPHOX IOPUIUYHUX CKIIAIB KPUMIHAILHUX [TPABOMOPYIIECHb
Mae crenuiuHui  XapakTep, NpPUTAMAaHHUH caMe ILbOMY
IOPUANYHOMY CKJIaJlly KPUMIHAJIBHOTO MPaBOMOPYIICHHS, TO
HACIMZOK Yy  BCIX  YOTHPHOX  IOPUAMYHHX  CKJIajax
chopMyIbOBAaHUIN OJTHAKOBO — «TSDKKI Hachigkuy». Lle, B cBoio
4epry, O3Ha4yae, 10 KPUMIHAJIbHE  IPaBOMOPYIICHHS
BBKAETHCS 3aKIHUCHUM 13 4acy HAaCTaHHS TSHKKUX HACIHIJIKIB.
Ixmiii xapakTep MH pPO3IISHEMO OKPEMO Y KOKHOMY
IOPUANYHOMY CKJIaIi.

Tpers o0’emHyrod4a O3HaKa IMOJSATAE y TOMY, IO YcCi
gotupu crarti (cT.cT. 418-421 KK Vkpainu) MicTaTh y
YacTUHAX JIPYTUX TaKy OOTSDKYIOUy OOCTaBHHY SIK «YMOBHU
0cO0JIMBOrO Mepiofy, KpiM BOEHHOTO CTaHy». TakUM YHHOM,
MOPYIICHHST CTAaTYTHUX TMPaBWJ BapTOBOI  CIYKOM M
NaTpyJIOBaHHS, OPYILIEHHS MPAaBUJI HECEHHsI BAPTOBOI CITYXKO0H,
MOPYIICHHST  TPaBWJI  HECEHHs  OOHOBOTO  YepryBaHHS,
MOPYUIEHHSI CTaTyTHUX MPaBUJI HECEHHS BHYTPILIHBOI CIIYXOU
MICTSITh KBaTi(h1KOBaH1 CKJIAIU KPUMIHAIBHUX MPABOMIOPYIIIEHb.

B Toii ke vac yci ui yotupu crarti (cT.cT. 418-421 KK
VYkpaian) y 4acTHHaX TPETiX MICTATh OCOOJIMBO KBami(hiKoBaH1
CKJIa/I1 KPUMiHAIBHUX MIPABOMOPYILIEHb. Ocob6muBo
KBaJII(PIKYyIOUOI0 O3HAKOIO IepeadadeHuii BOEHHMM cTaH abo
60iioBa 00CTaHOBKA.

[ToHsATTS 0COOMMBOrO MEpioay BHUIUIMBAE 13 MOJOKEHb
3akony VYkpainu «[Ipo MoOimi3amiifiHy MiArOTOBKY Ta
moOimizamiro» Ne 3543 — XII Bix 21.01.1993p. (B penaxii Bixg
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30 YEPBHSI 2023 POKY)
(https://zakon.rada.gov.ua/laws/show/3543-12#Text).

OcobmuBuM € mepion (yHKIIOHYBaHHS HalioHAJIbHOL
€KOHOMIKH, OpraHiB J[Eep:KaBHOI BIaau, IHIIUX JAepHKABHUX
OpraHiB, OpraHiB MICIIEBOTO CaMOBpsiyBaHHs, 30poitHnx Cui
VYkpaiau, 1HIUX BiMChKOBHX (OPMYBaHb, CHJI IHMBIJIBHOTO
3aXHCTy, MIJNPUEMCTB, YCTaHOB, OpraHi3aliid, a TaKOX
BUKOHAHHSI TpOMaJiHaMH YKpaiHH CBOr0 KOHCTHUTYI[HHOTO
O0OB’SI3KY IIOMO 3aXMUCTy BIiTYWM3HM, HE3AIEKHOCTI Ta
TEPUTOPIATIbHOI ITUTICHOCTI YKpaiHu, SKUA HACTAE 3 MOMEHTY
OTOJIONICHHSI PIIIEHHS MpOo MOOiTi3amito (KpiM iIboBoi), abo
JIOBEJIEHHS 1Oro 70 BHUKOHABI[IB CTOCOBHO MPHUXOBAHOL
MoOimi3arii.

B Vkpaini 3aranbHy MOOLmi3aIil0o Ta BOEHHUHN CTaH
npojokeHo a0 8 sotoro 2025 poky. Ilpm3oBy mim dac
3arajbHOl  MoOUI3amii HOiUIAraroTh BIHCHKOBO3000B’s13aHI1
YOJIOBIKM y Bimi Bix 3 25 mo 60 pokiB. Ane OKpiM ydacTi y
OOMOBUX JisIX, JETKUX TPOMAJITH MOXKYTb 3QTYYUTH J0 LITHOBOL
MoOimizamii. Bona nmepenbayae ydacTh yKpaiHIiB He y 00HOBUX
151X, @ y TIOBOEHHOMY BiJTHOBJIEHHI KpaiHH.

3apa3 JoeHATUCS A0 JIOAEH, Kl BIAOYAOBYBaTUMYTh
KpaiHy MOXHa JOOpOBiITBHO, TMPOTE BIaga MOXE 3a
HEOOX1HOCTI OTOJIOCUTH 1 pO3II0YATH I[IIIbOBY MOOLII3AILIIO.

Briepmie moHATTS 1iboBOT MoOumiZamii 3’sBHIOCS Y
Konmekci IluBinmpHoro 3axucrty y 2012 p.. Bona wMoxe
MPOBOAMTHUCS 3 METOI JIKBIJAIil HAA3BUYAMHHUX CHUTYallii
TEXHOTE€HHOTI'0 a00 MPHUPOJHOIO XapakTepy JAEpKaBHOTO PIBHS
Ta TXHIX HACIIJKIB.

VYei 3axomm 13 1ipoBOi MoOuUmiZamii Ta (hiHAHCOBO-
OprasizailiiiHi MUTaHHS BHUPINIYIOTHCS BIAMOBIIHO JO TUIAHY,
SIKAW CKJIAJA€Thes 3a 3akoHOM Ykpainu «[Ipo moOimizariiny
MiITOTOBKY Ta MOO1T13a1[1 [0
(https://zakon.rada.gov.ua/laws/show-/3543-12#Text). st
LBOTO  CTBOPIOETHCS ~ OKPEeMHUH  JOKYMEHT-TUIAH,  SIKHi
nependadae  Bcl  OCOOMMBOCTI Ta MPOLEAYpHU  LIUILOBOI
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MoOimizaii.

3a 3akonom Ykpainu «IIpo BHECEHHS 3MiH J0 JCSIKUX
3aKOHOJABYMX aKTiB YKpaiHM I0J0 MAiSUIBHOCTI y cdepi
JOBKIULJISL Ta 11010 IIUBLIHBHOTO 3aXKMCTY Ha MEPIoJT Jii BOEHHOTO
cTany iy BinOymoBanuii mepioa» Ne 2132 — IX Bix 15 Gepesnst
2022 (https://zakon.rada.gov.ua/laws/show/2132-20#Text),
[iTb0oBa MOOITI3aAIlS MOXE MPOBOJUTHCS TaKOX TiJ dYac
BOEHHOTO cTany. Y TpaBHi 2022p. o [lomoxkeHHs TIpo €uHY
JIep)KaBHY CHUCTEMY LHMBUILHOTO 3aXHCTy, sKa 3aTBEpKCHA
[TocTanoBoro Kabinery MinictpiB Ykpainu Bix 9 ciuns 2014p.
Nell(3i 3MiHaMHU BiJ| 8 OepesHs
2024),(https://zakon.rada.gov.ua/laws/show/11-2014-
%D0%BF#Text) momaHo TYHKT TpPOBEAEHHS  IUIHOBOI
MoOUTI3ail UId JiKBiAamil HACHiAKIB BEIECHHS BIICHKOBUX Iiil.

3aranom 110 TlonoKeHHS PO €IMHY JEPKABHY CHUCTEMY
LMBUILHOTO 3aXKUCTY BKIFOUECHUI HOBHM MYHKT, KU BU3HAYA€E
JOJTATKOBI 3aBJIaHHS y BiTHOBJTFOBAIBHHIA MTEPIO/T.

Hacammepen no nmikBimamii HacaiAKiB arpeCUBHOI BiHHH,
po3B’s3aHOT  pd TPOTH CYBEpEeHHOI JepKaBU  YKpaiHH
3ay4yaTUMYTh CUJIU [UBIIBHOTO 3aXHCTY, a TAKOXK MOXKEKHO-
pATYBalIbHI, aBapIMHO-PSTYBAIbHI CIIY>KOM Ta 1HIII MM1IPO3ALIH.
SIxmo O6yzae nmoTpibHO, TO 70 BiIOYAOBU KpaiHH Oyne 3aimydeHe
BCE TIpalle3/laTHE HACEJEHHS, CTaH 37I0POB’Sl SIKOTO JO3BOJISE
BUKOHYBaTH BIJHOBIIOBaJbHI poOoTH. TepMiHu, o0car Ta
TOPSITIOK TIPOBEACHHS BXOJWUTH 10 KommeTeHmii [Ipe3nmenta
Ykpainu.

Mobimizamis Moxe OyTH 3arajibHOI0 ab0 YacTKOBOIO 1
MIPOXOUTH BIAKPUTO a00 MPUXOBAHO.

[IpuxoBana moOimi3alis — LEe KOJIM MiJl NPUKPUTTIM
SIKUXOCh 3aXOJIB OIEPAaTUBHOI UM MOOLTI3AI[IHHOT MiATOTOBKU
BIMiCbK HacmpaB[i Bi0YBa€ThCS MIATOTOBKA JO 1HIIOTO TUITY
3axO0/iB Ta AiH.

Oco0nuBHil TIEpioJl HACTa€ K 3 MOMEHTY OTOJIOIICHHS
pilieHHs Ipo MoO1TI3a1li0, TaK 13 MOMEHTY BBE/IEHHS! BOEHHOTO
cTaHy B YKpaiHi a00 B OKpeMHX i1 MiCLIEBOCTSIX Ta OXOIUTIOE Yac
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MoOuTi3aIii, BOEHHUNA Yac 1 YacTKOBO BIJOYJOBHHI Tepiox
mics 3aKiHYEHHS BOEHHUX [iil.

Boennnii craH, BignoBiTHO 10 AediHilil, sKa MICTUTBCS Y
cT.1 3akony Ykpainu «IIpo nmpaBoBHil peKMM BOEHHOT'O CTaHY»
Ne389 — VIII Big 12 tpasus 2015p. (31 3minamu Big 20 BepecHs
2023 POKY) (https://zakon.rada.gov.ua/laws/show/389-
19#Text), ue ocoOnuBUII MPaBOBUN PEXKHUM, IO BBOAMTHCS B
VYkpaini a6o B okpeMux ii MICIIEBOCTAX y pasi 30poifHOi arpecii
9y 3arpo3d Hamajy, HeOe3MeKH JepiKaBHIM HE3aIeKHOCTI
VYkpainu, ii TepuTopialibHIN MUTICHOCTI Ta Nepeadavae HaTaHHS
BIJIMOBITHAM OpraHaM JICP)KaBHOI  BJIAJU, BIHCHKOBOMY
KOMaHIyBaHHIO, BICHPKOBUM aIMIHICTpallisiM Ta OpraHam
MICIICBOTO CaMOBPSIyBaHHsSI TIOBHOBAaXXCHb, HEOOXITHUX IS
BIJIBEpHCHHS  3arpo3d, Bijaciui  30poiHOI  arpecii Ta
3a0e3neueHHs] HalllOHATbHOT Oe3MeKu, YCYHEHHS 3arposu
HeOesmerl Jep KaBHIN HE3aJIEKHOCTI Ykpainu, 1i
TEPUTOPIANbHIN IMUTICHOCTI, @ TaKOXX THMYacoBE, 3YMOBIICHE
3arpo3010, 0OMEXEHHS KOHCTUTYIIHHUX MpaB 1 CBOOOI JTIOIUHH
1 TpOMajsTHMHA Ta TPaB 1 3aKOHHHUX IHTEPECIB IOPUIUIHUX OCi0
13 3a3HaYEHHSM CTPOKY Jlii IUX OOMEKEHb.

[TonsTTs «00i0Ba OOCTAHOBKA» € CBOTO POJly HACKPI3HUM
MOHATTSAM, TOOTO BXHBA€ETHCSA B OAHOMY 1 TOMY K PO3YMiHHI y
tekcTi ycix crateit KK Ykpainu.

Hanpuknan, y Ilpumitui no cr. 402 «Hemoxopa» KK
VYkpaiHu Ha 3aKOHOJaBYOMY PiBHI IIpHUBeeHa AePIHIIIA TaKoi
O3HAaKM Y CKJaJaX KpUMiHAJIbHUX MPaBOMOPYLIEHb SIK OoHoBa
oOctaHoBka. Y IlpumiTii TakoXk BKa3aHO, 110 y BCIX CTaTTIX
poszniny XIX KK Vkpainn «KpumiHaibHl NpaBONOpYyIICHHS
MPOTH BCTAHOBJICHOTO MOPSAKY HECEHHS BIMCHKOBOI CITyXOW
(BiiCbKOBI KpUMiHAJIbHI IPABOMIOPYILEHHS ), Y SIKUX B)KUBAETHCS
TEPMIHOJIOTIYHUHN 3BOPOT «y OOMOBIM OOCTAaHOBIII HOTO 3MICT
CIIiJ] pO3yMITH caMe Tak, sIK BiH Bu3HaueHu# y [Tpumitii g0 cT.
402 «Henoxopa» KK Ykpainn.

Otxe, mig 00iOBOIO OOCTaHOBKOIO CIiJ PO3YMITH
00CTaHOBKY  HACTyNaJIbHOTO, OOOPOHHOTO YW  IHIIOTO
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3arajibHOBIMCHKOBOTO, TaHKOBOTO, MPOTUTIOBITPSHOTO,
MOBITPSIHOT'O, MOPCHKOTO TOIIO 000, TOOTO Oe3mocepeaHbOro
3aCTOCYBaHHS  BIMCHKOBOI 30poi 1 TEXHIKH CTOCOBHO
B1ICBKOBOI'O CYNpPOTHUBHUKA a00 BiiCBKOBHM CYHNPOTHBHUKOM.
OO6craHoBKa 0010, y IKOMY Oepe y4acTh BICHKOBE 3’ €HAHHS ,
yacTuHa (kopabenb) abo MmApPO3Mia, PO3MOYMHAETHCS 1
3aKIHUY€THCS 3 HAKa3y Mpo BCTyN y Oiif (mpunuHeHHs 6010) abo
3 ()aKTUYHOTO TTOYATKY (3aBEpIICHHS ) 00¥O.

Oxpemi aBTOpH pO3MIISIAI0Th 00HOBY 00CTaHOBKY OLTBII
dhopmaitizoBaHO, BUAULSIIOYM KOHKpPETHI (opManbHI O3HAKH
6oiioBoi oOctaHoBku. HasiBHiCTE 00HOBOi 0OCTAaHOBKH HE
MOKHa KOHCTaTyBaTH, SIKIIO He OyB BigaaHuii 00ioBUI Hakas
gy 00OBE PO3MOPSHKSHHS, MIAPO3IUIH HEe 3aiHsU O00HOBOT
no3ullii abo He 3HAXOAATHCS y Mpolieci IXHbOro 3alHATTA. [Ipo
cTaH 00iOBOT OOCTAaHOBKH CBiI4aTh, 30KpeMa, 3allUCH B
KypHaJli BeIeHHs 00HoBHX Jili 000B 30K 1 30€peskeHHs SIKOTO
MOKJIAZICHUH Ha BIMOBIHUX OCI0 (KOMaHIMpPiB, HAYATHHHKIB).

Mu po3riasHyiau 3MICT KBali(piKyrouux 1 OCOOIHMBO
KBaJi(piKyIOUMX O3HAK Yy IOPUAMYHHX CKIAJAaX KPUMiHAIBHUX
MIPAaBOMNOPYIIEHB, BIIIOBIIAIbHICTH 3a 5K Mepe1dayeHa y CT.CT.
418-421 KK VYkpainu. Lle mac HaMm MOXIMBICTh KOHCTaTyBaTH,
1110 OLTBIIT IIMPOKOIO 32 3MICTOM € O3HaKa «OCOOTUBUH MEPioI»,
sKa, TO-CYyTi, BKJIOYae B cebe 1 BOEHHUU CTaH 1 OOMOBY
00CTaHOBKY. AJle 3aKOHOJIaBeIlb Y YaCTUHAX JPYTUX [IUX CTaTeH
BUJUISIE OKPEMO OCOONMBUN TIEpiojl, BUBOJSYM 13 HBOTO
BOEHHHI cTaH. BOoeHHUI cTaH BKazye Ha OUIbIIY CYCHIIbHY
HeOe3MeKy BUNHEHOT0 KPUMIHAJIBHOTO MPaBOMOPYIIEHHS.

CycninbHa HeOe3neka KpUMIHAIBHUX MPAaBOMOPYIIEHB,
CKJIaU SKMX TiepeadadeHi y YacTHHAX TPETIX IUX CTaTeu
OJIHAKOBa. X04Ya € OYEBUAHHUM 1 3pO3YMIIHUM, 1[0 KPUMiHATbHE
MPaBOMOPYIICHHS, BUYMHEHE Yy OOMOBIii 0OOCTaHOBIII HOCHUTH
OuTpII cycnibHO HeOesneyHui xapaktep. Tomy 1 caHKIil
YaCTUH TPETIX IHUX CTaTel € aOCOIIOTHO BHU3HAUYEHUMH II0JI0
BUJy TIOKapaHHS 1 albTEPHATUBHUMHU CTOCOBHO po3mipy. Came
e 1 Jae MOXJIMBICTh BpaxyBaTH CYCHUIBHY HeOe3MeKy
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KPUMIHAJIBHOTO MPABOMOPYIICHHS , BUMHEHOro abo mia dvac
BOEHHOTO CTaHy, a00 y 0010Bii1 00CTaHOBIII, 5K, O-CYTI, € 3a
CTyIIeHEM HeOe3NMeKH MaKCHUMAaJbHUM TPOSIBOM BOEHHOTO
CTaHy.

3aKiHgy0un 3araibHy  XapaKTepUCTUKY  TPYIHU
KpUMIHAJIBHUX  MPABONOPYIICHh  IMPOTH  BCTAHOBJICHOIO
MOPSAKY HECEeHHs 00MOBOTO YepryBaHHS Ta IHIIUX CIICI[iaIbHUX
cmyx0 (cr.cT. 418-421 KK Ykpainn), ciniji BIAMITHTH, IO BC IIi
KpUMIHAJIBHI TPABONOPYIIEHHS BIiIHOCATHCS 10 3JIOYMHIB,
CaHKII AKUX TependavyaroTh MOKapaHHs y BHJI 1M030aBIICHHS
BOJI.

Jlimeinosa Ipuna @eoghaniena,

KaHouoam 1opuouyHux Hayx, 0OyeHm,

ooyenm Kageopu KpUMIiHAIbHO2O NPAsa i npoyecy
FOpuouunozo gpaxynememy

leporcasrnozo ynieepcumemy «Kuiscokuii asiayitinuii
YHigepcumemy

Ko3zup Bikmopia Cepeiigna,

3000y8auKa 8UWOi 0ceimu

nepuio2o( 6axanagpcbko2o) pieHs

FOpuouunoco gpaxynomemy,

Heporcasrnozo ynisepcumemy «Kuiecokuii asiayitinuti
YHIgEpcumemy

ETHUKA AJIBOKATA B ITPOLECI 3AXUCTY KJIIEHTA

ETnka anBokara € BaXJIMBUM €JIEMEHTOM IPaBOBOI
CHUCTEMH, OCKIJIbKM BOHa 3a0e3redye CrpaBeIsIMBICTb,
MpaBoCyAs Ta I0Bipy 210 npodecii. Bona perymtoe BiTHOCUHI
MK aJBOKaTOM 1 KJII€EHTOM, OKPECIIOIOYH pPaMKH, B SKUX
a/IBOKaT MOBUHEH JISTH I1]] 4aC BUKOHAHHSA CBOIX MpodeciitHuX
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obo's3kiB. Ili ernyni HopmH (OPMYIOTH OCHOBY ISt
B3a€EMOPO3YMIHHS MIXK aJBOKATOM 1 KIJIIEHTOM, IO, B CBOIO
4yepry, CIpHUs€ BCTAHOBICHHIO JIOBIOCTPOKOBUX BiJHOCHH,
OCHOBaHHMX Ha JOBIpi.

['070BHOIO METOI0 €TUKH € 3a0e3MeYeHHsT BHCOKOTO
cTaHAapTy npodeciiHoi MisUTbHOCTI aJBOKaTa, 10 BKJIIOYAE B
cebe JOTPUMAHHS KOH(D1IeHIIIHHOCTI, YECHOCTI,
BIJIITOBIJAJIBHOCTI Ta [moBaru 1o IPaBOCY/ IS
Kondinenuiitnicts iHpoOpMmarii, sKy aaBoKaT OTPUMYE BiJ
KJIIEHTA, J1a€ 3MOT'Y JIISITH B IHTepecax IMiJ3aXUCHOTO 0€3 pU3UKY
pPO3rOJIONICHHS] YYTIWBUX JaHUX. AJBOKaT 3000B's3aHUM
3axXUIIATH MpaBa Ta IHTEPECH CBOTO KIIIE€HTA, TOTPUMYIOUUCH
MIPH [IbOMY €THYHUX HOPM. BaKIIMBUM acCHEKTOM € MPUHITUT
KOH(DIiIeHIIITHOCTI, SIKUH 3axuiiae iHpopMallito, OTPUMaHy Bij
KIII€HTA, 0 JTIO3BOJISIE aJIBOKATY IPAIFOBATH B PaMKax JOBIpH.
Lle Takox mependavae, M0 aABOKAT HE MOXE PO3TOJIOLIYyBAaTH
iHpopMamiro 0e3 3rofu KIi€HTa, 32 BUHSATKOM BHITIKIB, KOJIU
1[e € HEOOX1THUM 7S 3aM00IraHHs 370YMHY a00 IIKOAM 1HIIIIH
oco0i [1].

AJBOKaT Ma€ TMpaBO BHUKOPUCTOBYBAaTH BCl 3aKOHHI
CrocoOu ISl 3aXKMCTY IHTEPECIB KIIIE€HTA, ajie e CIIiJl poOuTH
BIJIMOBIAHO 70 €TUYHUX HOPM 1 3aKOHOJIaBCTBA. BUKOHyIOUM
00OB'I3KM 3aXHMCHUKA ab0 NPEICTaBIAIOYM KIIEHTa B CYAl,
aJBOKaT  TOBMHEH  JOTPUMYBATHCS  BUMOT  YHUHHOTO
MPOIIECYaTLHOTO 3aKOHOJABCTBA, HOPMATHUBHUX aKTIB, IO
PETYIIOITh aABOKATChKY MisIIBHICTh, CYIOYCTpPi Ta craryc
CyI/iB, @ TaKOX IHIIUX HOPM, SIKI BU3HAYaIOTh MOBEAIHKY
YYaCHHMKIB Cy/10BOTO Tpoiiecy [2].

Takox BaXJIWMBO 3a3HAYMTH, WO aJIBOKAT ITOBUHEH
YHUKaTH KOHQUIKTY iHTepeciB. Lle o3Havae, 110 BiH HE MOXe
MIPEJICTAaBIATH KIIEHTIB 3 CYyNEepewIMBUMHU 1HTepecamu 0e3
iXHBOI BIZOMOCTI Ta 3rogu. Y pa3i BUHUKHEHHS KOHQIIKTY
a/ZiBoKat 3000B's13aHUI poiHGOPMYBATH KIIIEHTA PO MOXKITUBI
pU3MKH 1, SAKIIO IIe HEOOXiHO, BIAMOBHUTHCS  BiJ
MpEeICTABHUIITBA OJTHOTO 3 KJTieHTiB [3, ¢.87-95].
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ETnka agBokaTta TakoX BKIIOYAE JOTPUMAHHS MPUHITUITY
T00pPOCOBICHOCTI, IO Tepeadadae YecCHy MOBEIAIHKY, BIIMOBY
BiJl BHMKOPHCTaHHS MpOQECiHHOTO CcTaTycy mIjisi OCOOHMCTHX
BHUTOJ] 1 yHUKAHHS CUTYaIlil, IKI MOKYTbh ITOCTaBUTH TIi]] CYMHIB
Horo mopsaHicTh. YeCHICTh Ta BIANOBIIATBHICTh € OCHOBHHUMH
CKJIaJOBUMU TpodeciiiHol mpakTuku aaBokara [4, ¢.56-73].

Kpim TOro, azBokaT MOBUHEH MiITPUMYBATH Ipodeciiiny
rigHicTh 1 moBary no cyny. lle Bkimtodae B cebe HE TUIBKH
JOTPUMAHHS HOPM IOBEMIHKU B CY[i, a i aKTUBHY y4acTh y
(dhopmyBaHHI MO3UTUBHOTO 1IMiDKY mpodecii, 1110, y CBOIO Yepry,
CTIpUsi€ OBipi CYCHIIILCTBA 0 IOPUINYHOI cuctemH [5, c.135-
142].

Y mporeci 3axHMCTy KIII€HTa aJIBOKAT TaKOX MOXKE
CTHKATHUCS 3 €TUYHHUMU JHJIEMaMH, TAKUMU SIK MUTAHHS TIPO Te,
9M Ma€ BiH IPaBO 3aXHIIATH 0Co0y, siKa BYMHMIA 3JI0YHMH. Y
TaKMX BUMAJKaX aJBOKAaT TMOBUHEH NaMm'ATaTH, 0I0 HOro
00OB'S30K TOJISITAa€ B 3aXKCTI MPaB KIII€HTA, aJie BiH TAKOX Mae
JOTPUMYBATUCS €TUYHUX HOPM 1 ctanaaprtiB [4,c.80-102]. Lle
MOXKe TiepefdavaTH HaJaHHS KIIEHTY KOHCYJIbTAIl 00
MO>KJIMBUX HACHIJKIB HOro Jiif Ta AONOMOTYy y 3HaXOJDKEHHI
plllieHHsI, SIKe BIAMOBIAAaTHME SIK IHTEpecaM KIII€HTa, TaK 1
BUMOTaM TpaBocyis [5, ¢.135-142].

[Tpuiitmaroun 3aBIaHHS HAa HAJIAHHS MPABOBOI JOMOMOTH,
aJIBOKaT TIOBUHEH OI[IHUTH CBOi MOXJIMBOCTI [ #Oro
BUKOHaHHS. BiH He MOxke OpaTucs 3a CrpaBy, sika MEPEBUIILYE
ioro piBeHb npodeciiiHoi KoMIeTeHIlii, 6e3 3alTydeHHs 1HII0TO
aJBOKaTa 3 BIJIMOBIJIHUMH 3HAHHSIMH Ta 3TOAM KIIIE€HTA HA IIE.
AnBOKaT 3000B'sI3aHUN TMOBIJOMIISITH KIII€HTa MpO Tepedir
CIpaBH, 30KpeMa IMpo MpaBOBY cTparerito. BiH He mae mpaBa
MpUIMaTH 3aBIaHHs, SKII0 OakKaHWUW KIIIEHTOM pe3yibTar abo
3ac00M MOTO JOCSATHEHHS € HE3aKOHHUMH, YU SKIIO JTOPYICHHS
BUXOJIUTh 3a MEXi aJBOKATChKUX TIOBHOBaXEHb. TaK0OXkK
aJIBOKAT HE MOXKE B3STH JOPYUYCHHS, SIKIO IHTEpPECH KIIiE€HTa
cylepedaTth iHTepecaM I1HIIOrO KJII€HTa, 3 SKUM BiH BXKE Mae
yTo/y Ha HaJIaHHS TIPABOBOT JIOTTIOMOTH.
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OTxe, eTuka ajJBOKaTa B MpOIECI 3aXUCTy KII€HTA €
OCHOBOIIOJIO)KHUM aCIIEKTOM MPaBOBOi CUCTEMH, SIKUU Popmye
JOBIpYy cycnibcTBa 10 npodecii. Bona He nume perysroe
BIJHOCHHHU MK aJBOKATOM 1 KJIIIEHTOM, a i BCTAHOBJIFOE BHCOKI
CTaHJApTH  TOBENIHKH, M0 CHPHUSAIOTH  3a0e3MedeHHI0
CIPaBEIMBOCTI Ta MpaBocyais. JloTpuMaHHsS €eTUYHUX HOPM €
KPUTHYHO BaXKJIUBUM 715 30€pEeKEHHS penyTallii alBOKaTChKOi
npodecii 1 goBipu 3 60Ky KITieHTIB. Cy4acH1 BUKJIMKH, 3 SKUMHU
CTHKAIOThCS a/IBOKATH, BAMAraroTh MOCTIHHOTO BJIOCKOHAICHHS
3HaHb Ta HAaBUYOK, a TAKOX YITKOI Opi€eHTaIlii Ha ETHYHI
npuHIUNH. B pesynbrarti, €TMKa agBokara He JIMIIE MiATPUMYE
1HTEpecH KJIIEHTa, a i CHpHUS€E 3arallbHOMY PO3BHUTKY IIPaBOBOT
CHCTEMH Ta 3MIITHEHHIO JIEMOKPATUYHUX LIHHOCTEH.
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Ilonynina Jlinia Banenmunisna,

Kanouoam iopuoudHUx HayK, OOYeHm

ooyenm Kageopu npasosoco 3abesneuents ma
npasooxopoHHOI JisibHOCMI

Kuiscbkoeo incmumymy Hayionanvnoi 2eéapoii Yxkpainu

Kononna Bnaodicnae Bimaniiioguu
Kypcanm gaxynvmemy ciysic6060-0601i060i disibHocmi
Kuiscvkoeo incmumymy Hayionanvnoi 26apoii Ykpainu

AKTYAJIBHI IMTAHHSA 3JIOYNHHOCTI CEPE
HEITOBHOJIITHIX

Ha croroaniniHiii 1eHb, B yMOBaX BOEHHOTO CTaHY, OJTHUM
13 TPIOPUTETHUX 3aBJaHb JEPKABH € 30CpEKEHHS KHUTTSA Ta
3I0pOB’sl i TpomaasH, OCOOJIMBO [iTeH, 3a0e3medeHHs iX
JOCTYITy 70 OCBITH, OOpOThOa i3 MiUTITKOBOI Ta JUTSYOO
3JIOYMHHICTIO, TOMEPEXKEHHsI BTATHEHHS HEMOBHOMITHIX Y
MPOTUTIPABHY MisUTbHICTh. OCKUIBKH, IMIJUTITKH, SKi BUYHMHSIIOTH
37I0YMHH, MAalOTh TMOTEHI[ia]l [0 BYMHEHHS MOBTOPHUX
KpUMIHaJIbHUX MPABONOPYLIEHb Y MAOyTHHOMY, II€ € BEJINKOIO
3arpo3010 A8 Oe3meku Ta TpOMaJChKOrO MOPSAKY B
cycniibcTBi. Bapro 3a3HaumTH, 1m0 32 OCTaHHI TPU POKH
KUIBKICTh ~ KPUMIHAIBHUX [PaBOMOPYIIEHb, fAKIi BYHHEHI
HETIOBHOJIITHIMH 3HAYHO 3MEHIIIINCH. Lle Mo)kHa criocTepiratu
mo 3a ganuMu Odicy ['enepanbHOro mnpokypopa. BikoBuit
CKJIaJ1 0C10, SIK1 BUMHSUIM KpUMiHAJIbHI paBoniopyeHHs y 2020
poti maB Takuit Burisia: 1883 (o 14 poki), 8669 (14-15 pokis),
18440 (16-17 pokiB), a Bxe craHoMm Ha 2023 pik KiIbKiCTh
HETMOBHOJIITHIX oci0, K1 BUUHSUIIH KpUMIiHAIbHI
MpaBoINOpYyIIeHH 3HauHO 3MeHmmaucs: 1180 (mo 14 pokis),
5451 (14-15 pokiB), 10891 (16-17 poxkiB) [7].

BopoTr0a 31 310UNHHICTIO cepe/l HEMOBHOMITHIX € OJTHIEIO
3 KJIFOYOBHX CKJIQJIOBUX 3arajibHOi OOpOTHOM 31 3JIOYMHHICTIO.
Ha Biaminy Big 1opociux, 3JI0Y4MHHICTH Cepe]l MOJIOZI Ma€e CBOT
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ciennivHi 0COOIMBOCTI, SKI HEOOXIAHO BpaxoByBaTH MpH il
JOCITIJDKEHH] Ta po3po0i1Ii 3aX0/1iB, CIPSIMOBAHUX HA BUSBJICHHS
Ta YCYHEHHS MPUYMH 1 yMOB, HIO0 CHPHUSAIOTH BYHHECHHIO
KpUMIHAJIBHUX MTPABOTIOPYIIICHb HETIOBHOIITHIMU. 3IOYMHHICTh
cepe/l HEMOBHOJITHIX BHCTYNAE€ CBOEPITHUM MOKA3HHUKOM
COLIIaJIbHO-EKOHOMIYHOTO  CcTaHy  JAepxaBu. Lleit  Bua
MPaBOMNOPYIIEHb BiAOOpakae YyTIMBY PEAKIil0 HA CYCHUIbHI
3miHu. [li1BUIIEHHS PiBHS 3JIOYMHHOCTI CEPeJl MOJIOI1 3a3BUYai
CHUTHAQJII3yE TPO HEraTWBHI  COLIaJbHI  TMPOLECH, MIO0
BiOyBaroThCs B Kpairi [2, €. 200].

[lcuxonoru Big3HAYAIOTh TaKi OCOOJMBOCTI MOBEIIHKH
HEMOBHOJITHIX: BIICYyTHICTh JOCTaTHBOTO JKUTTEBOTO JIOCBiNY,
CXHJIBHICTB JI0 HACTiAYBaHHS, CUJILHUH BIUTUB 3 O0KY OTOYCHHSI,
0co0MMBO Aopociux. Takok, MIJUIITKH NparHyTh IOKa3aTu
CBOIO HE3AJICKHICTh 1 3BUIBHUTHUCS BiJl KOHTPONIO OAaThKiB Ta
BUXOBATeNiB. IM BlacTuBe crenudiuHe pPO3YMIiHHA TaKHX
MOHATh, SK CMUIUBICTh, YECHICTH 1 Jpyk0a, a TaKoX
HEMpaBUJIbHA OIlIHKA JKUTTEBUX CHUTYaIlli Ta BIJICYTHICTh
KPUTUYHOTO CTABJICHHS JI0 BIIACHUX HETaTUBHUX BUMHKIB, IIPH
[[bOMY CXBQJIbHO CTaBJSIThCS JI0 HECTAaHJAPTHOI TOBEIIHKH
iHmmx [1, c. 413].

[TigmiTkoBHiA Bik — 1€ TIepio]] OYpXIUBUX TOPMOHATBHUX
3MiH, TOLIYKY ce0e Ta cBOro Micis B cycniibcTBl. Came B 1ei
Yac MiATITKA OCOOIMBO CXMIIbHI 10 BITUBY OTOUEHHS, TParHyTh
70 BU3HAHHSA B CYCHUIbCTBI Ta BIAUYTTS NPUHAJIEKHOCTI J0
neBHOi rpynu cycninberBa. Lli ¢axktopu, B mNO€AHAHHI 3
HEJIOCTaTHHO C(POPMOBAHUMH MOPATLHUMHU I[IHHOCTSIMH Ta
IMIYJIbCUBHICTIO, pOOJISThH MiAJITKIB BPa3JIMBUMH J10 BUNHEHHS
HeoO0TyMaHUX BUMHKIB. [ pyIoBi 37104MHU — 1€ YaCTO Pe3yabTaT
CIpoOU MATBEPAUTH CBOIO CHITY, CMUTUBICTh Ta JOSIBHICTH J0
rpynu. Jlerkicte cTBOpeHHS HedopMadbHUX 00’€qHaHb, a
TaKOXX TIIOCTIHHE CHUIKYBAaHHS B COLIAJBbHUX Mepexax
CHPHSIOTH TOIMUPEHHIO arpeCUBHOT MTOBEIIHKH Ta MiACHIIIOIOTh
PU3UK BUMHEHHS NpaBornopymeHb. KoHGuKTHI cuTyarii, 1o
BUHUKAIOTh Yy IMIUIITKOBOMY CEpPEAOBHUII, MOXYThb JIETKO
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MepPepoCcTd y BIAKPHUTI 3ITKHEHHS, SKIIO BIJICYTHI HAaNEXHI
HaBHYKHU BUPIMICHHS KOH(IKTIB Ta coIliajJbHA MIATPUMKA. Y
CepeIOBUILI MiUTITKIB YacTiIIe PO3MOBCIOIKYIOThCS Taki BUAU
3JIOYMHIB: TOPTiBIs 30pO€0 1 HAPKOTHKAMU;, YTPUMAaHHSI
MIPUTOHIB, CYyTEHEPCTBO; HAIAIN HA ITiIIPUEMIIIB Ta IHO3EMIIIB;
pi3Hi ¢GOpMH BHMAaraHHs; MOCATAHHS Ha KUTTSA 1 3740pOB’S
KEPTBH 3 BUKOPUCTAHHIM TOPTYP, IHIINUX KOPCTOKUX CHOCOOIB
MMOBO/DKCHHS; IIAaXpaichbKi il 3 BAJIIOTOK; KOMII IOTEPHI
3JI0YMHU; TOPTIBJISI KpajaeHuM Ta iH. [1, c. 201-202].

KokxeH HENOBHOJITHIM 3JI0YMHENL — II€ YHIKaJbHA
0COOHUCTICTh 3 BIACHUMH MPUYMHAMH, SIKI IITOBXHYJIHM HOTO Ha
BUMHEHHS NpaBonopymieHHs. CTaHgapTHI 3aX0U MOKapaHHS,
IO 3aCTOCOBYIOTBCSI JI0 BCIX NUITITKIB 0€3 BHHATKY, HE
BpPaxOBYIOTh iX 1HAMBIAyalbHUX MOTPeO Ta ocobnuBocTeit. s
JOCSITHEHHS! €(DeKTUBHUX PE3yJbTaTiB HEOOXITHO PO3pOOISITH
IHAMBIAyanbHI TMporpaMu peabimitamii, ski 6 BpaxoByBalu
MIPUYMHU BYMHCHHS 3JI0YHHY, IICUXOJIOTIYHUH CTaH I UTITKa Ta
foro corrianbHe otoueHHs. Cuctema nmokapaHsb, sika nepeabdadae
YB’SI3HGHHSI HETOBHOJIITHIX, BHSBIIIETHCS HEC(HEKTHBHOIO Y
00poTh0l 3 IOBEHAIBHOIO 3JIOYMHHICTIO. HaBmaku, BoOHa
CTBOPIOE YMOBM Il MOJAJbINOI KpUMIHAMI3AIIl MOJIOJL.
3amicTh pecoltiaiizailii Ta BHUIpPABICHHS, MIJUITKH B MICLAX
11030aBJIeHHs BOJII HaOyBalOTh JOCBIAY, SIKUH B MOJAJBbIIOMY
BUKOPUCTOBYIOTh JIJIi BUMHEHHS HOBHX KPHUMIHAJIBHUX
MIPaBOTIOPYIICHB.

Hns  yHidikamii  cyaoBoi NpakTHMKM y  CHpaBax
HenoBHOMNITHIX [Inenym BepxosHoro Cyny Ykpainu npuiiHsB
HU3KY ITOCTAHOB, IKi MICTATh P03’ SICHEHHS 1110JI0 3aCTOCYBaHHS
3aKOHOJIABCTBA y 11i#i cdepi [4, c. 167-168].

HeoOxigHo  BHM3HAaTH, IO  CHCTeMa  IOKapaHHS
HEMOBHOJITHIX  MOTpeOye  MOJANbIIOTO  BIOCKOHAJIECHHS.
30kpema, He0OXiTHO 3BEpHYTH YBary Ha Taki aclieKTH, sIK MeTa
MOKapaHHsI, 0COOJIMBOCTI 11 MPU3HAYEHHS Ta PI3HOMAHITHICTb
KpUMIHAIbHO-IPABOBUX  CaHKIIKA.  Jlume — KOMIUIeKCHa
nudepeHItiaiisi BCIX IUX €JIEMEHTIB JO03BOJUTH CTBOPUTH
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epeKTHUBHY cHCTeMy, sKka Oyae BiIMOBiIaTH MOTpedaM
CyCIUIbCTBA Ta 1HTEpecaM HemoBHOJITHIX. Hopmmu, 110
BCTaHOBJIIOIOTh TIPOLEAYPY NpPU3HAYEHHA a00 3BUIbHEHHS
HEMOBHOJITHHOTO BIiJ] MOKapaHHA, HOCATh IMIIEPATHUBHUM
xapaktep. BoHU MicTATH TOYHI BKa3iBKH IOJI0 3aCTOCYBAaHHS
3aKOHY /10 HEMOBHOJITHIX MPaBOMOPYIIHUKIB, BU3HAUYAIOUN SIK
mpaBa Ta O00OB’sI3KH Cy0’€KTIB MPABO3aCTOCOBHOI isIBHOCTI,
TaKk 1 MPaBOBHM CTAaTyC HEMOBHOJITHIX y KPUMIHAIBHOMY
mporeci [3, c. 115].

BiamoBigHO 10 YMHHOTO KPUMIHAJIBHOTO 3aKOHOJ/IaBCTBA
YkpaiHu, BUAM T[OKapaHb JJIsi HEMOBHONITHIX CYBOPO
oOMexeHi. SIKIIO HEMOBHOJITHIA BYMHHMB KpHUMIiHAJIBHE
MPABOMOPYIICHHS 1 WOro BH3HAJIM BHHHUM, CYyJI MOXE
NpU3HAYUTA HOMY JIMIE TIeBHI BUAM TMOKapaHb. Tak,
BimoBiAHO 110 cT. 98 KK Vkpainu 10 HeITOBHOJITHIX, BUBHAHUX
BUHHHMH Y BUNHEHH] KPUMIHATBHOTO MPABOMIOPYLICHHS, CYJIOM
MOXXYTh OyTH 3aCTOCOBaHI Taki OCHOBHI BHUIU IOKapaHb: 1)
mrpad; 2) rpomaiackki pobortw; 3) BumpaBHi pobotm; 4)
npoOaniiHui HarssL; 5) mo30aBIeHHS BOJII HA TIEBHUN CTPOK.
Jlo HEMOBHOMNITHIX MOXYTh OYTH 3aCTOCOBaHI JI0JAaTKOBI
MoKapaHHs y Bul mrpady Ta mo30aBieHHs mpaBa oOiiiMaTH
MeBHI mocau abo 3aifMaTHCs MEBHOIO TisSUIBHICTIO [6].

BaxxnuBo 3a3HauMTH, HABITH SKIIO HEIMOBHOJITHINA JOCST
MOBHOJITTS MiJl 4aC PO3MJISIIY KPUMIHATBHOTO MPOBAHKEHHS B
Cyli, IO HBOTO BCE OJHO OYIyTh 3aCTOCOBAHI MpaBWIIa, SKi
JIIOTH JJI HEMOBHOJIITHIX NMpaBonopymHUKiB. Lle o3Hauae, 1m0
KOJIO MOXJIMBHX TTOKAPaHb JIJI1 HHOTO HE PO3IMIUPIOETHCS. TaKwii
migxin nepenbauenuit KK Vkpainm 1 migTBepakeHuUit
pimennsimu Bepxosnoro Cyny [5, ¢.421].

[Ipobnema rOBEHAIBHOI 3JIOUMHHOCTI B YKpaiHi €
0araTorpaHHOIO Ta BUMarae KOMIUIEKCHOTO TIIXOAyY. 3 OJHOTO
OOKy, CIIOCTEepiracTbCcs TMO3WTHUBHA JHWHAMIKa 3HIDKEHHS
KUTBKOCTI KpUMIHAJIBHUX MPaBOIOPYIIEHb cepen
HEMOBHOMITHIX. 3 iHIIOro OOKy, 3aJuIIaeThCcsl Oarato
HEBUPILICHUX MUTaHb, SIKI MOTPeOYIOTh yBaru CycHuIbCTBA Ta
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JIepIKaBH.
st epexTBHOT OOPOTHOM 3 FOBEHAJIBHOIO 3JIOYMHHICTIO

HEOOXiTHO TMPOBOAUTH  CUCTEMHY POOOTY 31 HIKOJISIpaMH,

CIM’SMH, TPOMAJCBKMMHU OpraHi3allisiMH, CIPSAMOBAaHY Ha

(dbopMyBaHHS Yy MiUTITKIB TTO3UTHBHUX I[IHHOCTEH Ta HABHUYOK

comianpHOl amanramii. Po3poOutu i1HAMBIAYyadbHI MpPOTrpaMu

pealbimirtarii, siki 6 BpaxOBYBaJIM MPUYMHU BUYMHEHHS 3J0YHHY

Ta MOTPeOM KOHKPETHOTO IMiliTKa. PerynspHo aHami3yBaTu

cuTyanii 3 [OBEHAJbHOIO  3JIOYMHHICTIO Ta  BHECEHHS

BIJIOBIJHUX 3MIH JI0 3aKOHOJABCTBA Ta NMpPAaKTHKHU. BaximBo

PO3yMITH, 110 FOBEHAJIbHA 3JIOYMHHICTB — 1€ CKIIQIHE COLliabHE

SBUIIE, SKE HE MOXHA I[0J0JaTH 3a KOPOTKMH uac.

[ToTpeOyroThest CIIbHI 3yCHIUISA BCIX WICHIB CYCIIIBCTBA IS

CTBOPEHHsI 0€3MEeYHOro Ta CIPHUSATIUBOIO CEPeAOBUINA JUIs

3pOCTaHHS 1 PO3BUTKY MiUITKIB. [IpoOiiemMa roBeHaIBHOL

3JIOYMHHOCTI € aKTYaJbHOK JJIsi Cy4acHOIo YKpaiHCBKOTO
cycninberBa. s 1 BUpIIIEHHS HEOOXiJHI CHUIBHI 3yCHIUISA

Jiep>KaBU, FPOMAJICbKUX OpraHi3aliil Ta KOKHOI'O TpoMaJisHUHA.
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CEKIIA 5. MIZDKHAPOJIHA CHIBIIPAIISA TA IHTEI'PALIIA
B OCBITHIA ITPOCTIP

Cmpenvyoe €Eezen Jlveosuu

00KMOp 0PUo. HAYK, 0OKMOop meonozii, npoghecop,
ynen-kopecnonoenm Hayionanvnoi akademii npasosux nayx
Ykpainu,

3acayscenutl Oisy HayKu i mexHixu Yxpainu,

3a8. 1abopamopii «Innosayii' y cghepi kpuminanwbHoi rocmuyii
Hayionanvnozco ynieepcumemy « OKOA»,

eocmvosutl npogecop Incmumymy CxiOHOEBPONEcbKO20
npasa (Pezencoype, Himeuuuna)

€BPOIIEMCHKIN JJOCBIJL OXOPOHMU ITPAB
JIIOIUHU (JIOCBIJI ®PH)

B €sponi icuye 50 nepxkaB y skux, 3a opimiiiHUMU
JTaHUMH, TPOXKUBae Maibke 750 MinbHOHIB MOAeH. B Mexax
1i€1 €BPOIENUCHKOI CIITLHOTU (DYHKIIOHYE HU3KA MI>KHAPOJIHO-
MpaBOBUX OO’€/lHAHb, SIKI 3IHCHIOIOTH OCHOBHE YIPaBIJIIHHS
BXJIMBUMH COIiaIbHUMU Tiporiecamu. OCHOBHUMH cepel HUX
e: Paga €Bpomm, €Bpomeiichkuii Corwo3 Ta €Bporneiichka
koMicist. OCHOBHHUMH ILIUIAMH Ta 3aBIAHHSIMHU [IUX 00’ €IHAHD €
BCUIIKE CIPUSHHS Ta PO3BUTOK €BPOTICHCHKUX JICPIKaB;
30epekeHHsl Ta BTUIEHHS B KUTTA 1/1€aliB 1 MPUHIUIIB, Kl €
iXHIM CIUIBHUM HaJ0aHHSAM; CHPUSIHHS EKOHOMIYHOMY Ta
COLIIaTbHOMY TPOTpPecy; OXOpOHa JOBKULIS, JOTPUMAHHS
MPaBOMOPAZIKY, 30KpeMa TPOTUMIIs CYCHiIbHO-HETaTUBHUM
TSTHHSAM; KyIbTYPHUN PO3BUTOK TOIIIO.

OpHier0 3 OCHOBHHX CKJIQJIOBUX CYYacHOTO Ta
MEePCIIEKTUBHOTO (DYHKI[IOHYBaHHs €BPOIH € MpaBa JIOIUHH, iX
MPaBOBE PETIaMEHTYBaHHS Ta OXOPOHA, OO came B 3aJIEKHOCTI
BiJI TOT'O, SIK 1€ 3/IIHCHIOETHCS, 3AJIEXKUTS i1 MallOyTHE. B 1isomy,
IpaBa JIIOJIMHU - CKJIaJHe OaraTOBHMIpHE SIBUINE, SIKE Yy pI3HI
€Tamu EBOJIOLIMHOTO PO3BUTKY, 3aJHINAIOYUCh 3HAUYHUM
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MOJIITUKO-TIPaBOBUM (heHOMeHOM, HalyBano abo pemniriiHoro,
a0bo eTtnyHOTO, 200 (P1IIOCOPCHKOrO 3MICTY B 3aJICKHOCTI BiJ
COIIaNbHOI TO3MINI Ta TUMY JAEPKaBHOTO YCTpor. Mae 1ie
SIBUIIE CBOI 0COOJIMBOCTI 1 choroAHi. Came TOMY BBa)Ka€ThCs,
IO OJHE 3 OCHOBHUX JIOCSTHEHb  €BPOMCHCHKOTO
«MEHEDKMEHTY» - NpuiHiITTs KoHBeHuii mpo 3axucT mnpas
JIOAMHUA 1 OCHOBOMOJNIOKHUX cB0OOx 1950 poky, sika €
[PaBOBOIO MIACTAaBOIO peaiizalii Takoro HampsIMKy Ta
MPABOBUM MIATPYHTSIM [isTBHOCTI €BPOIEHCHKOTO Cyy 3 IpaB
monuan. B cr. 1KonBeHmii 3akpimieHo, IO JEp>KaBH, SKi
parudikyBanu i, TapaHTYIOTh KOXXHOMY, XTO IepeOyBae Tij
iXHBOI IOPUCAMKIIIEIO, TIPaBa 1 CBOOOIM, BU3HAYEHI B po3aiii [
miei Konperii [1]. [Tpu oMy Tpeba 3a3HagyuTH, 1m0 6arato 3
Mepeniky MpaB JIIOJWHU € HEBIMUY)KYBaHUMHU Yepe3 Te, IO
HaJIe)KaTh KOXHIM JIOAMHI Bix HapomkeHHs. Came yepes3 1e
mpaBa 1 cBOOOJM JIOAMHU MalOTh OYTH MOCTIHHUM 00’ €KTOM
OXOpOHH 3 00Ky AepxaBu. Lle BaxMBe MOJI0OKESHHS 3aKPIIJICHO
1 B Kouctutymii VYkpaiHu, e BKa3yeThCs, IO «...NMpaBa 1
CBOOOJM JIIOJMHH € HEBITUY)KYBaHHMMHU Ta HETIOPYIIHUMM
(ct.21) [2], m10 mMiATBEPAXKYE, 11O BCi MpaBa i CBOOOIU JTIOANHA
Ha0yBa€ BiJi CBOTO HApO/KEHHS («BIA TPUPOAM»); HIXTO
CBaBUIbHO HE MOXe OyTH M030aBiIeHUH )KOAHUX MPaB 1 CBOOO;
iX rapaHTyBaHHS, OXOPOHA 1 3aXUCT € 000B’SI3KOM JepKaBH, a
cdepa peanizalii HeBiJl'eMHUX MpaB 1 CBOOO]] YTBOPIOE IEBHUM
COIIAIbHUI MPOCTIp i I1HAWBITA B MEXax, BUIBHUX BIJ
JepKaBHOTO BTpy4yaHHs. Tak, KoxHa JdepxkaBa B €Bpori
MIPOBOAUTH (HAMAaraeTbcs MPOBOANUTH) HEOOX1/IHI 3aX0/IH 1010
JNOTpUMaHHsS 000B’SI3KOBUX YMOB 3a0€3M€UeHHS MPaB JTIOIUHU.
Alle ChOrOAHINIHI IOJil, SAKI MOB’sA3aHi 3 HaI3BHYANHUMU
CHUTYallisIMU, 30KpeMa 1 3 BOEHHUMHU KOH(IIIKTaMH, CKJIQHOIII 3
MIPOBEACHHSIM BUBAKEHOI MITPAHTCHKOT MOJTITUKH, THII 3HAYHI
COLllaNbHI «HeTapa3An» BUMAraloTh MOCTIHHOI, MPUCKITUIHBOL
YBar# mioJ10 JOTPUMAHHS TIPaB JIFOMHH.

B 3B’s13Ky 3 IIIM 3aCIyroBYe€ Ha yBary JOCBiJI 3apyOi’KHUX
JIepKaB, B TEPINY Yepry MPOBITHUX €BPONCHCHKUX, IO SKUX,
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6e3ymMoBHO, BigHocuTbcss DeneparuBHa Pecniybinika Himeuunna
(mami - Himeyunna). B ocHoBY Takoi gisuiibHOCTI B HimMewuunHi
3aKJIaJIeHI JBa OCHOBHI MDKHApOAHO-TIPABOBI JIOKYMEHTH:
3aranpHa Jlexmapartis OOH 3 npaB moaunw, sika Oyia npuitHATa
I'enepanbaoio Acambiieero Opranizamii O0’ennanux Hamiii 'y
1948 poky (3 yciMma 3MiHAaMH Ta JOIOBHEHHSIMH) Ta
€Bporneiicbka KOHBEHIIIS 3 TIPpaB JIOAWHY, sika Oyiia MpHiiHATa Y
1950 pori (3 yciMa 3MiHaMu Ta JJOTIOBHEHHSIMH ), TIPO SKY BHIIIE
BIKE 3ragyBajoch. B 3B’3Ky 3 1ium, y cT. 1 OCHOBHOIO 3aKOHY
(KoncTuTyii) Himeuunnu JIIOJIChKa T1AHICTH Ta
HEJIOTOPKAHHICTh, 1HII HEBiJ' €MHI MpaBa JIIOJUHH 3aKpilUIeH]
K OCHOBA JKHUTTS KOXKHOI JIIOJICBKOI CIUIBHOTH, MHUpY Ta
crpaBeIMBOCTI 'y BchoMy cBiti [3]. Lle miakpecmtoe, 1o
noJjioxkeHHs: OCHOBHOTO 3aKOHY HiMeuunHu rapanTyroTh paBa
JIOAWHU He Tibku B HiMeuunHi, a i 3000B’I3yI0Th IO I€PIKaBy
BUCTYIIATHU HA 3aXUCT T'1JHOCTI Ta OCHOBHUX CBOOO/[ JIIO/IMHU B
ycbomy cBiTi. [Ipu mpomMy mOTpiOHO MiAKPECIUTH, IO 3aXUCT
IIPaB JIFO/IMHU 32 MEXaMHU JIep>KaBU — 1€ HE JIMIIE MOpaJIbHE Ta
MDKHApPOJHO-TIpaBOBE 3000B’s13aHHS, ponrcaHe B OCHOBHOMY
3aKOHI:  JOTPUMaHHS TMpaBa JIIOJWHU  BIiAMOBimae i
30BHILIHBONOMITUYHUM 1HTepecaM HimeuuuHu, 1o BiguyyBae
ChOTrOfIHI i YKpaiHa. B oMy notpioHO 3a3HaYMTH, 110 TaM, JIe
MOPYITYIOTHCS TIPaBa JIFOIMHH, HE MOXKEe OYTH CTIMKOTO MUY Ta
cTabiTbHOTO PO3BUTKY, TOJI K CBOOOJA Ta JIOACHKA TiTHICTD,
SIKI MalOTh 3aXHCT, MOKa3aiu cebe SK JBUTYH TBOPYOCTI Ta
n00poOyTY.

[Tpuyomy, nOoTpUMaHHS TpaB JIOAWHU, TPOTHIIS OY/Ib-
SKHUM iX TIOPYILEHHSM - 1€ He TUIbKU 3aBJIaHHs JUIs JIepKaBHUX
CTPYKTYp: IyXKe 0arato 3aJeXuTh BiJ 3arajJbHOTO CTaHy Y
Jiep>KaBi, BiJl y4acTi 'pOMaJCbKOCTI y Takux 3axonax. Came
TOMY Jlajor, CHIBOpals 3 HEypsAJOBUMH OpraHizalisimMu,
I'POMAJICBKUMH OCEpEeNIKaMU, «[IPOCTO» HeOal 1y KUMHU JIFObMU
y HimeuunHi nae 3Mory i1 Binaai y wii jaepkaBi OyTH OUIbII
CIPUHHATINBOO 10 i€l mpobnemu. Lle Takox miAKpeciioe, 1o
1 aKTUBHICTh TPOMAJISTH, STKa MOYKE TIPOSIBIIATUCS Y HE3aICKHIX
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BiJl JIep)KaBU Tpynax Ta TPOMAACHKHX (opyMax, HE TUIBKU
CBIJTYUTH TIPO HEOOXITHUIN PIBEHb JOTPUMAHHS MPAB JIOIUHU, a
1 BUCTYTIAE SIK AIEBHMH 3aXHCT BiJ] IX IOPYIIICHb.

Posymiroun ckitagHicTh 1i€i mpoOaeMu Ta HEOOX1THICTh
il Bupimenns, Himeuunna mjopoky Oepe ydacts y maibxe 130
pI3HMX 3a MacITaOHICTIO TPOEKTaX Yy BChOMY  CBITI:
HacaMIlepe], Y AepkaBax 3 MepexiJHOI0 EKOHOMIKOIO, B IIEPIIy
yepry, y CximHiii €Bpomi, a TakoX Yy JepXaBax, II0
po3BuBaroThcsa, Adpuxu, A3ii, LlentpansHoi Ta IliBaennoi
Awmepuku. Taka AisUIbHICTD Ma€ MPOAYKTUBHUM XapakTep Ta B
[JIOMY CHIPHUSI€ BITIYTHOMY Ta CTIHKOMY IMMOKPALICHHIO CUTYaIlii
3 IIpaBaMu JIFOJUHH.

B minomy, npasa JroanHu, iX 0XOpOHA - HE TUIBKH OJTHA
3 OCHOBHMX IIpOOJIEM CBOTOJCHHS, L€ TaKOX LEHTpaJbHA
HaHaBTOPUTETHIIIA i HAWILTIAHIIIIA MOpaJIbHA 171esT HAIIIOTO Yacy.
SIKI10 BAYMAaTUCh, TO MpaBa JIOJAMHU Ta iX OXOpOHA €, TaKk OU
MOBHTH, OCHOBHUM KPUTEPI€M, 3a SKHM OJIHA JIep)KaBa, rpyra
JIep’KaB YU CBITOBA CILUILHOTA MOXE CYAUTHU MPO JIETITUMHICTh
(200 HeNMeriTMMHICTB) MOJITHYHOTO PEXXKUMY Y Oyb SIKiH 1HIIIN
nepxapi. IloTpiOHO po3yMiTH, IO HE3BaKal4YM Ha BCl
CHOTOJIHIIIHI MpOoOJeMH, TpaBa JIIOJUHU Y KOMILJIEKCHOMY
PO3YMiHHI LbOTO BHU3HAYEHHS MILHO YBIMIIUIM /0 NPaBOBOi,
MOJITUYHOT Ta MOpajJbHOL cdep, SIK Ha
BHYTPIIIHBOICPKABHOMY, TaK 1 HA MIXKAEP>KaBHOMY PiBHI, Ta 1€
SIBUILIE BCE YacCTillle BU3HAYAETHCA SIK «epa IMpaB JIOJUHN» [4],
10 MOTPiOHO BPaxoOBYBAaTH BCIM PO3BUHYTHM JepiKaBaM IpU
opranizarlii Ta 3/{IiCHEHHI CBO€1 TisITHOCTI.
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O3env Bimanina lIsaniena,

KaHouoam 1opuoudHux HayK, OOYyeHm,

8.0. 3a6idysaua Kageopu meopii ma nyoniuHo20 npasa
FOpuouunozo ¢paxynememy Incmumymy ynpagninus,
MexHOoN02Il ma npasa

eporcasrnozo ynisepcumemy ingppacmpykmypu ma
mexnono2iu,

m. Kuis, Ykpaina

MOPSIJIOK BUKOHAHHSI YKPATHOIO
PILIEHb €BPONENCBKOI'O CYJY 3 [IPAB
JIOUHUA

Pimenns €Bpomnelicbkoro cyay 3 mpas JIOJUHU (Jai —
€CIUIL, Cyn) maoTh Barome 3HAa4YeHHs SIK JUIS BUSIBJICHHS
CUCTEMHUX MOpPYIIEHb IpaB JIOJUHHU, MPOOJIEMHUX aCIEKTIiB
npaBoBoi  cuctemu. Takox  pimenns €CIIJI  maroTh
MPEBEHTUBHUX XapakTep, B AacleKTl YCYHEHHs MpUYHH
nopyiieHHs: Ykpainoto €Bpormneiicbkoi KoHBeHIIT Mpo  3axucT
MpaB JIIOJAMHU 1 OCHOBOIOJIOKHHX cB0OOA 1950 p. (mam —
KonBenuis) (Ta mpoTokodiB 110 He), sKy YKpaina patudikysana
17 munast 1997 poxky. Ilpakruxa €CIUI € mxepenom npasa s
VYkpaiau.  BaxumBuM =~ KpOKOM  JUId  YIOCKOHAJIECHHS
JEMOKPAaTUYHUX MEXaHI3MIB Ta €BPOIHTETpaLIMHUX HAampsMiB
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cTano yxBajieHHs 3akoHy Ykpainu Bix 23.02.2006 p. Ne 3477-
IV «Ipo BHMKOHaHHS pillleHb Ta 3aCTOCYBAHHSA HPAKTUKU
€BpONECcHKOro Cyy 3 IpaB JIOIUHI (JaJli — 3aKOH).

3rinHo 3akony BukoHaHHs Pimenns €CILI momsrae y
3MIACHEHHI  ABOX  KpokiB: a) Buruiara CraryBauesi
BIJIIKOAYBAaHHS ~ Ta  BXUTTA  JIOJATKOBMX  3aXOJiB
1HAMBITyalbHOTO  XapakTepy; 0) BXKUTTA 3aXOIB 3arajbHOTO
XapakxTepy.

VY cBoix pimennsx €CIII koHKpeTH3ye NOpYLICHHS
KonBeHuii epkaBoo-y4yaCHUIIEIO, BCTAHOBJIIOE YU Ma€ TakKe
MOPYUICHHSI CUCTEMHHMH XapakTep, BCTAHOBIIOE BUI 1 Mipy
BI/IIKOAYBAHHS Ta IHIIMX HEOOXIMHUX  3aXOMdiB  JUIS
3aJJOBOJICHHS BHMOI' [03MBauda. BaximBe 3HAYEeHHS Mae
BKa3iBKa HAa HEOOXIQHICTHP BXUTTA 3aXOLIB 3arajbHOro
XapakTepy, SKi MOJIATalTh, y TOMY YHWCII B YAOCKOHAJCHHI
3aKOHOJIaBCTBA, CYJAOBUX Ta aIMIHICTPAaTUBHUX MTPOLEYP.

BinmosinaneauMm 3a BukoHanHs pimeHs €CILI € Opran
npeJcTaBHULTBA (Y BU3HAUeHHI cT. | 3aKoHy), a came 1ocajoBa
ocoba MiHicTepcTBa IOCTHII — YTOBHOBaKEHH Yy CIIpaBax
€BporneiicbKoro cyy 3 IpaB JOAUHH (1a1i — YTOBHOBaXKEHUH ).
Komnerenmis Ta IIOBHOBAYKECHHS YIIOBHOBaXXEHOTO
perymototecs [loctanoBoro Kabinery MinicTpiB YKpaiHu Bif
31.05.2006 p. Ne 784 «IIpo 3axomaum miomo peainizaiii 3akoHY
Vkpainu «IIpo BUKOHaHHS piIlIeHb Ta 3aCTOCYBaHHS MPAKTUKU
€BpONEHCHKOTO CyAy 3 TpaB JIIOJUHU», SKOK 3aTBEp/KEHE
[TonoxeHHs Mpo YTIOBHOBAXXEHOTO y cipaBax €Bporeicbkoro
CYyAy 3 TIpaB JIFOJIUHH.

[Tponionyemo Ha mpuxiaai pimenHs €CIUI  Bix 10
motoro 2022 poky y cipasi «KoBanb nmpoTu Ykpainun» (3asiBu
Ne 36508/19 Ta NNe 53077/19) po3risHyTH MOpsAA0K BUKOHAHHS
VYkpainoto pimens €CIIL. [To-nepie, BaIMBUM € Te, IO MPU
PO3IIISIIL IHAMBIAYAIbHUX 3asB IPOTH JAEPKaBH, Y MEPIIy Yepry
KOHCTaTy€e MOPYIIeHHs] KOHKpeTHUX crare Konseniii. Tak, y
3a3HayeHoMy pimeHHi Cynom Oylu KOHCTaTOBaHI MOPYIICHHS:
crarti 3 KoHBeHIIll, 111010 HEHANEKHUX yMOB TPUMAaHHSI 1]l
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BapToto; cTaTTi 13 KoHBeHIii, ajyke 3aIBHUK HE MaB Y CBOEMY
PO3NOPSAIHKEHHI €PEeKTUBHOTO 3ac00y IOPUAUYHOTO 3aXHUCTY Y
3B’SI3Ky 3 3asBICHUMH ckapramu; 1. 3 cr. 5 KonBenmil
- HQIMipHAa TPUBAIICTh TPUMaHHS Il BapTOIO; M. 5 CT. 5
KonBenuii - BigcyTHicTh a00 HaJaHHS HEHAJEKHOTO
BI/IIIKOTyBAaHHS 3a MOPYIIEHHS MYHKTYI. 3 cT. 5 KoHBeHiii; 1.
1 cT. 6 - HaEMipHA TPUBANICTH KPUMIHAIBHOTO MPOBAIKEHHS.

3a ominkoro €CII mi mopyiieHHs SABISIOTh CUCTEMHUM
XapaxTep, aJpke y KepiBHUX CIpaBax 100 MOPYIICHHS CTaTTe
3 ta 13 KonBenmii «MenbHuk npotu Ykpainm» (Melnik v.
Ukraine), 3asBa Ne 72286/01, Big 28 Gepesznst 2006 poky, Ta
«CykauoB npotu Ykpainu» (Sukachov v. Ukraine), 3asBa No
14057/17, Big 30 ciuns 2020 poxy, Cyn yxe BCTaHOBIIOBaB
MOPYILIEHHS 11010 MUTaHb, aHATOTTYHUX TUM, 10 PO3TIISIATHCS
y crpasi «KoBaib npotn Ykpaiam» (3asBu Ne 36508/19 ta NNe
53077/19). Tak camo momo mopymeHHs m. 3 Ta 5 cT. 5
KonBenmii (HagmipHe TpUBaHHS TiJ BapTO) ICHYe U
nonepenss cynona npaktuka €CILI y cnpaBax npotu Ykpainu
«IraaroB potu Ykpainn» (3asBa Ne 40583/15) ta «KopHelikoBa
npotu Ykpainu» (3asgsa Ne 56660/12). Illogo nopymenss m. 1
ct. 6 KouBeHulii - HagMipHa TPUBAIICTh KPUMIHAJIBHOTO
npoBajkeHHs, To Tak camo €CIIJI BBaxae e HOpYIIEHHS
CHCTEMHHM, TaK SK 3BEpTaB HAa HHOTO yBary y pIlICHHAX 3a
3agBaMu  «MepiT mpotn VYkpaiHm» (3asBa Ne 66561/01),
«Haymenko npotu Ykpainuy» (3asiBa Ne 41984/98).

[TepmM KpOKOM BUKOHAHHS 3a3HAUYEHOIO PIIIEHHS
€CIII e Bumuata CraryBaueBl CyMH BIAIIKOAYBaHHS Ta
3MIMCHEHHsl 3aXOJliB I1HIMBIIYalbHOTO XapakTepy, a came
3MIMUCHUTH 3aXOAH, SKI TMOTPIOHO BXHUTH JUIsl KOMITCHCAIIIT
3asBHUKY Ta BIJIHOBJIGHHS HACTUIBKU, HACKUIBKHU 11€ MOXIIUBO,
MOTIEPETHHOTO FOPUINYHOTO CTaHy, SKAW 3asBHUK MaB 0
nopymennss Konsenmii. Cyma, npucymkena €CIII B sikocti
BIJIIKOTYBaHHSI MaTepialibHOI Ta MOpaibHOT ko1 7700 eBpo
Ta cymMa, IPUCY/KEHA B IKOCTI KOMIIEHCAIT CY/I0BUX Ta 1HIIUX
BuTpat — 250 €Bpo, MiIsTac BUIUIATI 3 IEPKABHOTO OIOJKETY
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VkpaiHu micas BIOKPUTTS BHKOHABYOTIO IPOBAKEHHS Ta
HaJaHHS 3aiBHUKOM OaHKIBCHKMX peKBi3uTiB. Bumnata
CraryBaueBi BiNIIKOAyBaHHS Mae OyTh  3JiHCHEHAa Yy
TPUMICSYHUIA CTPOK 3 MOMEHTY HaOyTTs PimeHHsiM craTycy
0CTaTOYHOTO ab0 y CTpOK, nmependaueHuii y Pimensi (cr. 8 3Y
Bix 23.02.2006 Ne 3477-1V  «IIpo BHKOHaHHS pillleHb Ta
3aCTOCYBaHHS TPAKTUKUM €BPONEHCHKOTO Cydy 3 IIpaB
monuHM»). TakoX 3asBHUKY IIOBHHHI OyTH 3abe3nedeHi
HaJe)kHl (TiAHI) YMOBM TPHUMaHHS MiJ BapTOI0 Ta BUILUIATA
HaJIeKHOT KOMIIEHcallli 3a HEHaJeKHI YMOBH TpPUMaHHS Mij
BapTOI0, pO3MJISAJ CIpPaBH Yy BIAMOBITHOCTI 31 CTPOKAMH
IPOLIECYaJIbHOTO  3aKOHOJABCTBA YKpaiHHM, Ta OCTaTOYHE
3aBEpIICHHS CYJOBOI CIpaBH 13 BUHECEHHSIM 3aKOHHOTO
pilIeHHs cyny.

Y BigmoBigHOCTI 3 HOpMaMu 3akoHy YKpaiHu
Bix 23.02.2006 No 3477-IV  «IIpo BUKOHaHHS pilIeHb Ta
3aCTOCYBAaHHS MPAKTUKU €BPONEHWCHKOTO CY/Ty 3 IPaB JIOAUHN
(4. 2 cr. 11) KOHTpOJIb 32 BUKOHAHHSM JI0OJIATKOBUX 3aXOIiB
IHIMBITyaTbHOTO XapakTepy, InependadeHnx y Pimenni, mio
3MiACHIOIThCS Tif Hariasaom Komitery — miHicTpiB  Panu
€Bpory, TMOKJIATAETHCA Ha  YIOBHOBAXKEHOTO Y CIpaBax
€BporneicbKoro Cyy 3 Ipas JIIOIUHHU.

[[lono nmanoro eramy, TO YTHOBHOBA)KEHUN IOBHHEH
BU3HAYUTU OpraHU JIep’KaBHOi BJaJu, BIAMOBIAAIbHI 3a
BUKOHAHHS pilleHHs. TakuMH opraHaMu MOXYTh OyTH, IIOJ0
nopyuenss cr. 3 ta 13 Konsenuii: VYpsang Ykpainu B oco0i
Minicrepera roctunii Yipainu, IKBC, ycraHoBU BUKOHAHHS
nokapasb, CI30, nenereniapHi opranu; 10/10 MOpyueHHs 1. 3,
5 cr. 5, m. 1 cr. 6 KouBeHuii — opraHu MNpoOKypaTypH,
IIPaBOOXOPOHHI OpraHu, cyau, MiH 1ocT.

Jpyrum kpokom BukoHaHHs pimeHHss €CIUI € BxuTTS
3axX0[iB 3arajikHOro xapakrepy. Lle BcTaHOBJIEHHs, fKi came
HEOOX1/IHI 3aKOHOJAaBYl 3MIHH/HOBI HOPMAaTUBHO-TIPABOB1 aKTH
Ta/abo 3MIHM JI0 aAMIHICTPAaTUBHOI MpPAKTHKU. Tak, st
ycyHeHHs1 mopymieHb KonBeHinii, koHcratoBaHux Cyaom y
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crpaBi «KoBanb npotu Ykpainu» (3as8u Ne 36508/19 ta NNe
53077/19), na Har morisa, HeoOXiTHI KOMIUIEKCHI 3MIHH 1010
YHOPMYBaHHS aJMIHICTPAaTUBHOI TPAaKTUKU BIJIHOCHO YMOB
TPUMaHHS TiJ BapToOl0 Ta CTPOKIB pO3IJISAY  CIIpaB.
[To3uTHBHUM € Te, 110 Hapa3i BiIOYIHCS MO3UTUBHI 3pyLICHHS 3
IIbOT'0 TMTaHHSA, a came Ha BUKOHaHHs pimenp €CIIJI Oyno
yxBanene Posnopsmkenns Kabinery MinictpiB Ykpainu Big 16
rpyaas 2022 p. Ne 1153-p, mo 3atBepmkye Crpaterito
pedopMyBaHHS TIEHITEHIIapHOT cucTeMu Ha mepion a0 2026
POKY Ta 3aTBEp/UKEHHS OIepaliiHoOro IulaHy ii peamizamii y
2022-2024 poxax. Crpareri€ro BCTaHOBJICHAa HEOOXITHICTH
3aMpoBa/KEHHSI KOMIUIEKCHUX JOBIFOCTPOKOBHX 3MIH Ta 3
METOI0 BU3HAUEHHS HAIIPSIMIB PO3BUTKY HAI[IOHATBHOT CUCTEMHU
BHKOHAHHS KPUMIHAJIBHUX ITOKAPaHb BIMOBIIHO JI0 CTAaHIAPTIB
Pagu €Bpornu TpuBae peopMyBaHHS MEHITCHIIIAPHOT CHCTEMH.
Opniero 3 ocHoBHUX wied CTparerii BU3HAUYE€HO CTBOPEHHS
HAJIGKHUX YMOB TPHMaHHS 3aCy/DKEHUX Ta 0OCi0, B3STHX TiX
BapTYy.

[omo nopymenns m. 3 1 5 cr. 5 Kousennii, To €CITJI
BU3HAYalOUM JaHI MOPYLIEHHS CHUCTEMHOI MNpPOOJIeMOI0 s
VYKpaiHu, CIIOHYKa€e 3aKOHOJABIISI 1O PO3POOKHU CIIELIaIbHOTO
3aKOHYy Ha 3a0e3rneuyeHHs TrapaHToBaHoro KoHBeHIi€o Ta
Konctutyniero Ykpainu npaBa Ha KOMIIEHCAI[IIO 32 HE3aKOHHE
Ta HaaMipHE TPUMaHHS Mia BapToro. [IpuiHATTS BiAMOBIIHOTO
3aKOHY 3alpoBaJMTh MO3UTHUBHY BIINOBIIAJIBHICT OpraHiB
BIaJAM y JOTPUMaHHI TPHUHIIMIIB BEPXOBEHCTBAa IMpaBa Ta
3akoHHOCTI. Illogo  BupimieHHs  cHCTeMHOI  MpoOIeMHu
nopymeHHs m. 1 cr. 6 KoHBeHiii, TO JOLUTFHUM € TIOBHA
peamizamist 3ampoBamkenoi y 2016 pori cymoBoi pedopmu,
pedopmu paBoCyisl, OpraHiB MPOKYpaTypH.

Ha Hame mnepekoHaHHs, €(QEKTUBHICTh BUKOHAHHS
pimens €CIDI Ta BXHUTTS 3aXOJiB 3arajJbHOIO XapakTepy
3aJIe)KUTh MIEBHOIO MIPOIO TAKOXK BiJl 3aralbHOTO PiBHS MPaBOBOL
KyJIbTypH Ta MPaBOCBIIOMOCTI TpOMAaJsAH, JEp:KaBHUX
ciy’)kOOBIIB, Ta OCOOJMBO, TPALIBHUKIB CYyJOBUX Ta
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MIPaBOOXOPOHHUX OpraHiB. Baxknuee Miclie y IbOMY HaIPSIMKY
ismbHOCTI MiHICTEpCTBa IOCTHINT Ta YTOBHOBKEHOTO €
3MIACHEHHSI PI3HOTO XapakTepy OCBITHHO-IIPOCBITHULIBKUX
3aX0/iB, a came: MIArOTOBKAa KBali(hiKOBaHUX  KaapiB
MIPaBOOXOPOHHUX OPTaHiB, MPOKYPaTypH, OpraHiB BUKOHAHHS
MOKapaHb; IMiIBUICHHS KBaTi(iKaIlii mpariBHUKIB BiITOBITHUX
OpraHiB, BU3HAYCHHS MiJBUIICHUX KBaTi(iKaIfHUX HOPM IS
KaJIpiB MEHETeLiapHUX OPraHiB; BIPOBAIXKEHHS €BPOMEHCHKUX
CTaHJApTIB y OCBITHI MPOTrpaMu; MOIIUPEHHS BIIOMOCTEH Mpo
npaktuky €CIIJI, ocobmuBo mpo pilieHHsS, IO BKa3ylOTh Ha
CHCTEMHHH XapaKTep HOPYIICHb.

Ocmonan Bimanii Anamoniiiosuu,

Kanouoam 1opuouyHux Hayx,

doyenm Kagpedpu npasa ma npasooxXopoHHOI OisIbHOCHI
Xmenvnuywvkoeo incmumymy Misxcpezionanvna Axademis
VIPAGNIHHA NepcoHaniom (micmo XmenoHuybKuii)

MMPABOOXOPOHHA JISIJILHICTH KPATH
€BPOINENCHKOTO COIO3Y B KOHEKCTI
PEAJIIBAILII ITPAB TA CBOBOJ] HALIOHAJIbLHUX
MEHIIAH

[TpoTsiroM OCTaHHBOTO MAECATHIITTS CKJIaJ HACEICHHS
cy4yacHOi €Bponu paauKaibHO 3MiHUBCA. [TiciasiBoeHHI Mirpartii
MPHU3BEIN JI0 TOTO, IO 0araTto 3aXiTHOEBPONEHCHKHX KpaiH
CTalld  PI3HOHAI[IOHAILHUMHU  CIIJTBHOTaMU.  ATpECHBHE
BTOPTHEHHS POCIHCHKOI (eepallii Ha TepUTOPit0 YKpaiHu Ha
cxoni €BpONM 3arocTpuUiIO yBary Ha CTaTycl HalllOHAJbHHUX
MEHIIMH,  SIKI ~ MEIIKaJd  Ha  TEpUTOpii  KUIBKOX
CX1THOEBPOMEUCHKUX KpaiH MPOTATOM TPUBAJIOTO Hacy.

BepxoBHa Pama VYkpaiHu, B CBOI0O Uepry, HaJIEKHUM
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YMHOM TPUAUTIIIA yBary BKa3aHOMY acrlekTy Ta 21 BepecHA
2023 poky miarpumaina 3akoHOTpoeKT Ne 9610 «IIpo BHeceHHs
3MiH 10 3akony Ykpainu «lIpo HamioHadbHI MEHIIMHU
(cminpHOTH) YKpainw» [1] mom0 AEsSKUX MUTaHb peaizamii
mpaB i cB0OOA 0ci0, SKi HANEXKATh 10 HAIIOHATHHUX MEHIINH
(cinpHOT) YKpaiHu.

BaraToHalioHaJIbHE  CYCIUJILCTBO BHUCYBAa€  OCOOJHBI
BUMOTH JI0 pOOOTH NPAaBOOXOPOHHHUX OpPraHiB, OCOOJIMBO
noiimii. Buxoasuum 3 1bOro, MOJIIiS IIOBUHHA BHU3HATH
HEOOXI1IHICTh aJanTyBaTH CBOi MpoQeciiiHi HaBUYKH, SKICTh
MOCHYT, IO HAAAITHCS TpoMaIsiHaM, a TaKOXX OOOB'SI3KH B
pamKax 1 3a paMKaMH MPaBO3aCTOCOBHOI MPAKTUKU JI0 MOTPed
HacejacHHs €BpOIM, SKE IOCTIHHO 3MIHIOETBCS 3a CBOIM
ckiazoM. MeToro Mae OyTH HaJaHHS TaKUX MOCIYT, SIKUMHU
MOTJIO O CKOpPHUCTATHUCS BCe HaceneHHs €Bponeiicbkoro Cor3y
[2], HE3aJeKHO BiJ HOr0 €THIYHOTO Ta HAI[IOHATLHOTO CKIIATYy.

Xoua rmomimist 1 He € €IMHUM TPOMAJICBKUM 1HCTUTYTOM,
SIKUH BIJIMOBiAA€ 3a KOJIO MUTaHb, MOB'SA3aHUX 3 HAI[IOHALHOIO
CKJIQJIOBOIO, ajie caMme MOJIIiS CTOITh Ha BapTi JOTPUMAHHS
MPUHIIMITB PIBHOCTI, IHTErpamii Ta €IHOCTI B CYCHUIBCTBI
€Bponu, 10 NIBUAKO 3MIHIOETHCS.

Ha wnamy pAyMKy, OCHOBHHUM 3aBIaHHSM KOXHOI
IIPaB0O3aCTOCOBHOT oprasizarii Oyab-sIKO1 KpaiHu
€pornerickkoro Coro3y € Tpea'siBICHHS MIIBUIIEHUX BHUMOT
1I0JI0 TPABOMOPSJIKY B OararoHalioHaJbHOMY CYCIIJIBCTBI
VYkpainu Ta kpain €Bpomnu. [lepmioro BUMOrow € BUpOOICHHS
CYKYITHOCT1 MpaBui, sKi OyAyTh 3aCTOCOBYBAaTHCS KOXHOIO
JIepKaBOIO, IKUMU TiJIKpEecItoBanacs 0 TOTOBHICTh KepyBaTUCA
MIPUHIIMIIOM PIBHOTO CTaBJICHHS /0 BCIX TPyl HAaceJleHHs Ta
OOpOoTHCS 3 HACWJIBCTBOM Ha IPYHTI pacu3Mmy i KceHodoOlii.
OcCkUIBKM pacu3M Ta pacoBa JHUCKPUMIHAINSA CTAaHOBJIATH
cepiio3Hy 3arposy PO3BUTKY TapMOHIIHOTO
OaratoHaIll0HaJILHOTO CYCITJIbCTBA.

CborogHi CKJaJ HaceleHHS Yy OUIBIIOCTI BEIHKHUX
€BPOMNENCHKUX MICT IIBUJKO Ta 3HAYHO 3MIHIOETHCA. 3 METOIO
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MIATPUMKH B CYCHUIBCTBI CBO€I pemyTamii SIK JEeTiTUMHOL
CITY»O0M TMOJiIisg Mae MpodeciitHo OyTH 3aIliKaBJICHOI y TOMY,
mo0 11  KagpoBWid  CKIaA — BigoOpakaB  HAI[lOHAIBHY
PI3HOMAaHITHICTH cycmiibcTBa. OMHUM 3 HAHOUIBII BaKIMBHX
CIoCOO0IB JIOCSATHCHHS IIi€]l METH, Ha HaIly JYMKY, € SIKICHE
KOMIUIEKTYBaHHS OCOOOBOTO CKJIaJy Ta 3alydeHHS /O JIaB
MOJTIIIT TIPE/ICTABHUKIB HAIIIOHAJIbBHUX MEHIITUH.

Tak, 3amydeHHs JO JlaB TMOJIIIi MpeICTaBHUKIB
HaI[IOHAJIbHUX MEHIIUH CIPUSATAME BHPOOJICHHIO HABUYOK
CHIJIKYBaHHS 3 HOCISIMH 1HITUX KYJIBTYp 1 MPUHECE KOPUCTh HE
JUIIC KOHKPETHIM TONIIEHChKIA JMUTBHUII, a W yChbOMY
CyCIJIbCTBY B muioMmy. ETHiuHa Ta  HallioHaJIbHA
PI3HOMAHITHICT, CTaHE HaJa0aHHSAM Yyciel opradisamii Ta B
pe3ynbTaTi COpUATHME MiABUIICHHIO MpodecioHamizmy ii
CHiBPOOITHUKIB.

KpiM Toro, cnymHoro JyMKOIO € BHCIOBJICHa Ha
koH(pepenmii y Porrepaami (Hinepnanam) Te3a, mo y BUIaaKax
HEJOCTaTHHOTO MPEACTABHULITBA B MOJIlIi KpaiHU MICHEBUX
E€THIYHUX MEHIINH Ta Hee(hEeKTUBHOCTI METOIIB
KOMIUIEKTYBaHHSI ~ 0COOOBOTO  CKJIIaAy ICHYyE  peanbHa
HEOOXI1JIHICTh y pO3pOOIIi CIeHiaIbHUX MPOTrpaM Ta CHCTEMH
CTUMYJIIOBaHHS Ha0Opy CHiBPOOITHUKIB MOMIlii 13 CHIIBHOT
eTHIYHUX MeHIWH. Bkazana Tte3a Porrepmamcekoi xaprtii €
aKTyallbHOIO Ta 3HaWIIa CBOE TMPAKTHUYHE 3aCTOCYBaHHS
MPOTATOM TPUJALSATH POKIB Micis 11 NpuiHATTA [3, 269].

Boanouac sikicHa poOoTa Mmosiiii BU3HAYaEThCS JIOBIPOIO
HacelleHHs 10 Hei. Sk 3a3HaueHo y cratTi 11 3akony Ykpainu
«IIpo HarmionansHy mnominito»: «PiBeHb AOBIpH HACENEHHS 10
nmoJiilii € OCHOBHUM KpUTEpiEM OIIHKH e(QEeKTUBHOCTI
JUSTTBHOCTI OpTraHiB 1 MiIPO3ALTIB TOJIiin[4].

Hanaro/xeHHs! KOHTAaKTIB M1’ HACEJIEHHSIM, Y TOMY YHUCIII
MDK HaI[lOHAJIPHUMH MEHIIMHAMHM KpaiHM Ta TMOJIIIE €
HEMPOCTHM TpodeciiiHuM 3aBAaHHSAM. BupimeHHs 110T0
3aBIaHHS € BAXXIMBOIO CKIIAJOBOI0 CHUIBHUX 3YCHJIb IIOJO
nepeopieHTauii Nomilii Ha 00CIyroByBaHHs MOTped Ta BUMOT
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JEMOKPATUYHOTO CYCIUIBCTBA, 110 HEOOXITHO JJISi CTBOPECHHS
aTMocdepH JI0BIpY Ta CIIBIIpaIli.

3Bakaroud Ha HAsgBHICTh HEJONIKIB y Wi cdepi
MIPAaBOOXOPOHHOI JTISTILHOCTI BBAXKAEMO 32 aKTyaJIbHI TOIaJIbIIT
JOCHIUKEHHST  BIATIOBIAHOT ~CIPSIMOBAHOCTI, apkKe OCTaHHI
CTBOPIOBATUMYTh HEPCIEKTUBH TEOPETHUYHUX Ta MPAKTUYHHUX
HalpalioBaHb Ta CHPUATUMYTh PO3B’SI3aHHIO MPOOJIEMHHUX
MUTaHb HAa IbOMY HAIPSIMKY.
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bapabaw Onvea Oneciena

Jloxmop ropuouunux nayx, npoghecop,

npogecop xkaghedpu 3a2arbHO-NPaABOSUX OUCYUNIIIH
Inemumymy npaea

JIvgiscbk020 Oeporcasnoco yHieepcumenmy HYMpPIWHIX cnpas
(/Ivsis, Vrpaina)

3AXUCT ITEPCOHAJIbHUX JTAHUX: )
HAHNTIOHAJIBHUU JOCBIJA TA CBITOBI TEHAEHIII

CrporojHi 3axuct iHpopMaIllii 3 00MEeKESHUM JIOCTYIIOM B
yMOBax BIiWHHU, 30KpeMa BIHiCbKOBAa TaeMHHUIlS, HaOyBae
0cO0JIMBOI aKTyalbHOCTI. 3 TOSBOIO HOBUX i1H(QOpMALIHHUX
TEXHOJIOT1H, cr1oco0iB 3110My 1H(GOPMaIIHHUX CUCTEM MOTPIOHO
MOCTIHHO BJOCKOHATIOBATH METOJM 1 3ac00M 3axXHUCTy
iHpopMmanii 3 OOMEKEHUM JOCTYNOM. 3TiJHO 3 YHWHHUM
3aK0H01aBCTBOM (cT. 21 3V «IIpo indopmaiiito») iHhopmMarlieo
3 00MEXXEHUM JIOCTYIIOM € KOH(]iAeHIIiliHa, TAEMHA Ta CITy>KO0Ba
iHpopmamis [1]. TlepBuHHOIO X O3HAKOK BIZJOMOCTEH, MIO
CTaHOBIISITH JIEP’KaBHY TA€MHUINIO, € MMOBIPHICTh 3aMOJIISTHHS
mKoau 6e3neri YkpaiHu B pasi ii HOIIUPEHHS.

VY cydacHMX yMOBax y raiysi 3axucty iHpopmamii 3
00OMEXEHHUM JOCTYIOM CKJIaJIa€ThCS JOBOJII CKJIaJHa CUTYaLlis 3
OrJIsIly Ha BiliHY B YKpaiHi, IO YCKIQJHIOETCA CYKYITHICTIO
YUHHMKIB. Tak, pO3BUTOK MOCITYT 3 HATAHHS JIOCTYITY JI0 MEPEKi
[HTEepHeT nae 3MOry 3JI0BMHUCHUKAM BCTAHOBIIIOBAaTH KOHTAKT 13
3aI[iKaBJICHOI0 CTOPOHOIO (CIelcHyk0aMu, 3JI0YUHIIMU), 0e3
NpUB’SA3KM /10 TOCTIMHMX ajapec, paifoHiB, MmicueBocti. Lle
YCKJIQ/IHIOE BUSIBJICHHS 1 NPUIUHEHHS iXHBOI AISUIBHOCTI, a
TaK0X BU3HAUCHHS 1IeHTU(DIKAIIITHUX TaHUX, Ta BIIKPUBAE TSI
MPaBOMOPYITHUKIB MOYJIMBOCTI BHOODY HaUO1TBIIT
CIPUATIMBUX MICIb Ta Yacy Iepenadi BKpaaeHoi iHpopmaii,
HaNpuKIaJ, PaioOHW 3 HAWOUIBIN IHTEHCUBHUM MEPEKEBUM
Tpadikom, 0 CTBOPIOE TOJATKOBI TPYAHOIIl /Ui BUSBICHHS 1
(ixcarrii Takoi aKTUBHOCTI.
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HasBHICTP MOMIJIMBOCTI aHOHIMHOTO BHUKOPHUCTaHHS
3aco0iB 1 MOCTYT 3B’s3KY, a TAKOXK JOCTYITY 10 Mepexi [HTepHeT
(BimkpuTi / He3axuIeHl TOYKH Aoctymy Wi-fi, iHTepHeT-Kade,
«cipi» ciM-KapTH Ta aOOHEHTChKI MPHUCTPOi) T0JATKOBO
YCKJIQIHIOIOTh 1eHTU(IKAII0 0Ci0, iX MomyK Ta (ikcamiro Jii.
Pi3HomaHiTHICT  CIyKO, CEpBICIB Ta  IPOrpamMHOTO
3a0e3neueH s, NpU3HAYeHUX i mepenadi iHdopmamii B
Mepexxi I[HTepHeT (eneKTpoHHA TIOIITa, COIlladbHI MEpexi,
nporpamMu-MeceH/pkepy,  (ailllooOMiHHI ~ Mepexi  TOIo),
CTBOPIOE  TIEpeyMOBM  JUIsl  Opradizauii  NPUXOBaHOI
OaraTokaHaJFHOI B3a€MOIiT MK WIEHAMH 3JIOYMHHUX TPYI Ta
CIUIBHOT, a TaKO0X CIpHUS€ DPO3BUTKY HE3aKOHHOIO 00Iry
iHpopmanii oOMmexxeHoro mocTymy. Takok HETOCKOHATICTh
HOPMAaTUBHO-TIPABOBOI 0a3u, 110 PETYIIO€ CYCHIbHI BIIHOCHHH
B iH(popMamilHii cdepi, TOAATKOBO YCKIAIHIOE iSIHHICTH
MIPAaBOOXOPOHHHUX OPTaHIiB 3 KOHTPOJIO 3a iH(pOpMaliHHUMU
pecypcamMu  BIIKpUTHX 1H(QOpMAaLIHHO-TEIEKOMYHIKAIITHIX
Mepex. | HacaMmkiHelb, HEJOCTaTHA MiATOTOBJIEHICTh Ta
00i3HaHICTh BiICBKOBOCITY>KOOBIIIB 3 aKTyaJIbHUMHU
iHpopMaliHUMK ~ 3arpo3aMHM  J03BOJIE€  3JIOBMHCHUKaM
pO3MIISIIaTH OCOOOBUH CKIIAJ SIK HAHOUTHIIT BPA3IMBUN €IEMEHT
y cucteMi 000poTy 3aKpuToi iH(pOpMaIlii.

HasiBHICTh 1IMX YMHHUKIB HEPETBOPIOE 1HPOpMaIliiiHi
TEXHOJIOTiT Ha OJWMH 3 HaWOUIbII NpuBaOIMBUX 3ac00iB
JOCATHEHHS MPOTUIIPaBHUX IUIEH, 30KpemMa 13 60Ky Pociiicbkoi
Oenepartii mpotu Ykpainu. Tak, HEMOOAMHOKUMHU € BUMAJKH,
KOJIM  3JIOBMHUCHHUKHA  PO3CHJIAIOTh  EIIEKTPOHHI  JIMCTH,
noBigomiieHas B Mecermkepax (Viber, Telegram, WhatsApp),
MOBiIOMIICHHST B comianbHux Mepekax (Facebook), SMS-
MOBIIOMJICHHS, JI¢ 1H(QOPMYIOTh MPO BUILIATY MaTepiajbHOi
JIOTIOMOTH BUMYIICHUM TI€pPECEICHIsIM. Taki TOBiIOMIICHHS
MICTATh 3aKIMK TMEpPerTH 3a HAJAaHUM TiNepHOCHIAHHIM Ha
neBHUN BeOcaiiT Ta 3amoBHUTH mnepcoHanbHl nani (I1Ib,
TeneoH, eNEeKTPOHHY aJipecy, PeKBI3UTH OaHKIBCBKUX KapTOK
TOIO) JAJs OTpUMaHHS TrpoimoBoi gomomoru. Ilicas mporo

269



maxpai OTpUMYIOTH IepefaHi 0co00I0 MepCOHANbHI JaHi Ta
npuBiIacHOTh  KomTH. IIlo6 He cratm  XKepTBOIO
3JI0BMUCHUKIB, TOTPIOHO 3 TMEpPecTOPOrol0 CTABUTHCS [0
MOBIJIOMJICHb BiJl HEBIAOMHX 1 HE pO3rOJIONIYBAaTH CBOIX
NEPCOHAIBHUX JAHUX Ha CYMHIBHHX, HETIEpEBIpEHUX BeOcaiTax
[2].

ObepexHUMH 31 CBOIMU TIEPCOHAIBHUMU JaHUMH Tpebda
OyTH, 30KpeMa, rpoMajJisHaM YKpaiHu, skl nepeOyBaloTh Ha
TUMYacCOBO  OKYNOBaHMX Tepuropisax. Llentp mnporuaii
nesinpopmanii npu PHBO YkpaiHu mnoBigoMHB Tpo HOBI
MiACTYIHI il OKYNaHTa, SKI MOJIATAI0Th Y 300pi MepCcoOHaTbHIX
JAHUX MICTSH IiJI IPUBOJIOM «IIEPENUCYy HacelIeHHs» abo mif
gac po3jadi «ryMaHITapHOI JOTIOMOTHY» JUISl MOJAIBIIONO iX
nepeciigyBaHHs 1 3ajskyBaHHsA. lle Hacammepen Moxe
CTOCYBaTHCSI BiHICBKOBOCITY)KOOBIIIB, WIEHIB IXHIX CiMeH, a
TaKOX TPOMAJCPKUX AKTUBICTIB, JKYPHATICTIB 1 KYJIbTYPHUX
nistai [2]. Came ToMy TOTPIOHO BIANOBINAIBHO 1 CBIIOMO
CTaBUTHUCS 1O O€3MeKHU CBOiX MEPCOHAJIBHUX JaHMUX 1 JaHUX
CBOiX ONM3BKUX Ta 3HAHOMHUX. Y pa3i BUHUKHEHHS ITiJ03piI01
cUTyalii rpoMajisHu MOXYTh MOIH(GOPMYBAaTH NMPABOOXOPOHHI
opranu: rapsiaa niHis Ciyx6u 6esnexkn Ykpainu — 0800 50 14
82, rapsua miHiga HamionameHoi momimii  Ykpainm —
0800 50 02 02. Takox MOXHa 3BEpTATHCS Ha Tapsdy JIHIIO
YnoBHoBaxkeHoro 3 npas JiroguHu — 0800 50 17 20.

3ayBaXMMO, 110 MDKHApPOJHE MpaBO IIOAO 3aXHUCTy
KOH(}iAeHIIITHOCTI iH(opMallii pO3BUBAETHCS B PaMKax Pi3HUX
HalllOHAJTBFHUX, PETIOHATBPHUX Ta MDKHAPOJHMUX I1HIIIATHB.
3aranpHuil peryiameHT 3axucty naHux (aHra. General Data
Protection Regulation (GDPR)) [3] ycix oci0 y wMexax
€Bpomneiicbkoro Coro3y Ta €Bponeichbkoi eKOHOMIYHOT 30HH, a
tako)k  KomBeHmis mpo 3axmct oci0 'y 3B'SA3KYy 3
aBTOMAaTH30BaHOIO OOpPOOKOI0 TepCOHANbHUX JaHMX Paau
€Bpornu [4] IpyHTYIOTHCS Ha TIOJIOKEHHSX IOTOBOPIB PO MpaBa
JIIOJMHY, SIK1 3aXUIIAI0Th HEJOTOPKAHHICTh IPUBATHOTO XKUTTH,
mo mnepenyBanm mmdposizamii  cycmiabcTBa.  Hampukian,
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€Bporeiicbka KOHBEHIst 3 mpaB  JioguHd 1950 poky
nepeadavae 3aXUCT IPUBATHOTO KUTTA y CT. 8 [5]. OOcsar mpas
JIOAMHU HAa HEIOTOPKAHHICTh MPUBATHOTO JKUTTS OOMEKEHHIA
3aKOHHUMH TIoTpebaMu Ta CyCHUIBHUMH IisiMu.  Tak,
BimmoBigHO 10 4. 1, 2 cr. 32 KoHcturymii YkpaiHu HIXTO HE
MOKE 3a3HaBaTH BTPYYaHHS B HOTO OCOOMCTE 1 CIMEIHE KUTTH,
KpiM Bunankis, nependadenux Koncrurymiero Ykpainu. He
JIOMYCKA€eThCsl  30MpaHHs, 30epiraHHs, BUKOPHCTAHHA Ta
NOIMpPEeHHsT KOoH(iAeHiitHoi iHpopmarii nmpo ocoly 6e3 ii
3roAM, KpiM BHUIAAKIB, BH3HAYECHUX 3aKOHOM, 1 JIMIIEC B
1HTepecax HalllOHAIBHOT O0€3MeKH, EKOHOMIYHOTO I00poOyTy Ta
npaB moauHu [6]. Bognouac cr. 64 Koncturynii Ykpainu
nepeadaveHo, 1m0 B yMOBaxX BOEHHOTO a00 HaJI3BUYANHOTO
CTaHy MOXXYTh BCTaHOBJIIOBATHCSI OKpeMi OOMEKEHHs IpaB 1
cBO0OOJ 13 3a3HAYEHHSIM CTPOKY Jii 1uX oOMexeHb [60]. Y
O0araTbOX Jep)kaBax s JOCTYINy JO OCOOUCTHX JaHUX
noTpiOHO oTpuMaTH opzaep, abo X ICHye iHIIA BCTAaHOBJICHA
3aKOHOM TIporieaypHa dhopma.

GDPR wmictuTh 0€311i4 IMOJIOKEHb Ta BUHSITKIB, SKI
OOMEXYIOTh 3aCTOCYBaHHsS 3aKOHY IIiJi 4Yac HallloHAJIbHUX
HaJ3BUYAITHUX CUTYallli, BpaxoBYylOUu 30pOiHI KOHQIIIKTH Ta
BilHu. Crarta2 GDPR oOmexye ioro 3acTocyBaHHS
00pOOKOIO TEepPCOHATBHUX JAHHUX, IO CTAHOBJISATH YACTUHY
cUcTeMH JaHMX. TOX IIe He CTOCYEThCS HI «IIUTaHb 3aXUCTY
OCHOBHHUX NpaB 1 cBOOOJ YU BUIBHOTO MOTOKY MEPCOHATbHUX
JIAHUX, TIOB’SI3aHUX 3 AISUTBHICTIO, 1110 BUXO/AUTH 32 paMKU ITpaBa
Coro3y, Takux fK JISJIBHICTb, IO CTOCYETHCS HAalllOHAJIbHOI
Oe3mexkn», Hi «0OpOOKM NEepCOHANbHUX MaHMX Jep’KaBaMH-
YWICHAMH TIpA TPOBAKEHHI JISIBHOCTI IIOAO  CHiIBHOT
30BHIIIHBOI Ta Oe3nekoBoi momiTuku Coro3y» [5].

Taxk, me 2003 poxy B XKenesi mix erigoro OOH BinOyBcs
nepumii  eranm  BcecBiTHhOro camity 3 iH(pOpMaLiifHOTO
cycninbetBa (BCIO, WSIS), na sxomy Oyno okpeciaeHO
MOJIITHKO-1H(pOpMalliiiHi KOHTYpH MalOyTHBOTO CBITOMOPSIIIKY.
Tonai 175 kpain cBiTy yxBanuiau Jlekiapaiiito Ipo NpUHIUIHN Ta
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wiad ni [7]. YyacHuku caMmiTy KOHCTAaTyBajH, IO
iHpopmariiiHi Ta  KOMYHIKaliiHI  TEXHOJIOTII  poOJATH
BUPIMIAIBHUN BHECOK Y CTAaHOBIICHHS II100aIbHOT MIDKHAPOIHOT
CHCTEMH. IXHii PO3BHUTOK BIJIKPHBAE HOBI MOXKJIMBOCTI JJIS
B3a€MOJIIi MK OKPEMHUMH JIIOJIbMH, COLIAJIBHUMH TpYIaMH,
oprasizarmissiMu Ta pyxamu. [Ipo3opimmmu 3 morisiay cBoOOaH
nepecyBaHHsl 1HQOPMAIIHHUX TOTOKIB CTAIOTh KOPJIOHH MiXk
JiepKaBaMu.

30kpemMa, Mi>KHapOTHO-TIPABOBE BU3HAYCHHS 30pOHHOTO
KOH(UIIKTY MICTUTh BKa3iBKy Ha TakK 3BaHI KibepedekTw,
MOBJISIB, II€ «KiOepBiliHay», «TiOpuaHA BiffHA» YW HABITH BiifHA
3aranoMm [8]. YkpaiHa BUCTymae He MPOCTO 3a 3amoOiraHHs
MiTiTapu3amii KidepnpocTopy, ajie B NMPUHIMII 3a 3a00poHY
3actocyBaHHA Ki0ep30poi. [IpaBaa, Tpeba BU3HATH, IO B IHIIUX
JepKaBax, HaBITh HE  NPUHAMAIOYM  TaKWid  TEepMiH,
CIIOCTEPIraroThCs 3aXHMCHI i1, MOAIOHI 10 THX, SK HalepeIoaH1
CBITOBUX BIHH BiJ] IPOTHBHHMKAa HaMarajwcs BIATOPOIUTHCS
MacHITa0HUMHU CIOPYAAMU YKpIMJIEeHUX JiHiiH. Yumock iXx
Harajye Tak 3BaHa Benmuka kuraiiceka criHa, mo GyHKIIOHYy€ B
KHP i € HamiBnpoHuKHUM O0ap’epoM, IO BiJJOKPEMIIIOE
HalliOHAIBHY KHTAlChbKY Mepesky Bi IuTeprery. i ananor nie B
ITiHiuHiii Kopei.

VYV Oarathox nepkaBax 3a00pOHEHO TIEpe/iaBaTH TEBHI
JlaHl 32 MeXI1 HalloHaJIbHOI TepuTopii. Tak, peKUMH 3aXHUCTy
nanux, 3okpema GDPR, rapanTytoTh, 1mo ocoOucti maHi
HiAMagaTh i CyBOpi MpaBuiia 00poOKH, BPaXOBYIOUH Te, 110
3a00pOHSIEThCST  00pOOKa  TMEepPCOHAIBHUX  JIaHWUX,  fKI
PO3KpHBAIOTh PAcoOBE€ YW €THIYHE MOXOKEHHs, MOJITUYHI
MOTJISL AN, peNiriiiH i Gp110coPChKi epeKoHaHHs a00 YJICHCTBO
y npodCriikax, a TaKoX 3a00pOHSIETbCS 00pOOKa TeHETHUHUX
JTaHUX, OIOMETpUYHUX JaHUX 3 METOK  OJHO3HAYHOI
inmerTudikarii ¢pizuuHOI 0COOH, TaHUX MPO 3I0POB’ st A00 JaHUX
II0JI0 CEKCYaJIbHOTO JKUTTS YU CEKCYaJlbHOI OpieHTauii
¢bi3uyHO1 0cO0H.
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B ymoBax BBeneHOro B YKpaiHi BOEHHOTO CTaHy 3aXHUCT
MEPCOHANBHUX JAHUX Bl BUMAJKOBUX BTpaTu ab0 3HUIICHHS,
BiJl HE3aKOHHOI 0OPOOKH, 30KpeMa HE3aKOHHOTO 3HUIIECHHS Y1
JOCTYIy JO TEPCOHANbHUX JIaHUX, 3aXUCT JepKaBHUX
iHpopmaniiinux pecypciB, IT-cucrem 00’€KTiB KpUTHYHOI
iHQpacTpyKTypH,  JepKaBHUX  PEECTPIB, SAKI  MICTATH
NepCOHANbHI JAaHi, € BKpail BaxuBUM. OOpoOKa mepcoHaIbHUX
JaHUX Mae 31MCHIOBATUCS 3 YpaxXyBaHHSIM BUKIIQJCHUX BUIIE
MOJIOKEHb 3aKOHOJABCTBa YKpainu. Taka oOpoOka mae Oyru
MIPOMOPLIMHOIO Ta 3A1MCHIOBATUCS AJI1 KOHKPETHHUX 1 3aKOHHUX
et [2]. Sk Bimomo, BepxoBna Pama VYkpainu 2022 poky
npuiiasiia  3akoH  Ne 4265 «IIpo gepxkaBHY peecTpalliro
reHoMHO1 iHpopMmartii mroguHE» [9]. JloKyMeHT pgerami3ye
nmpaBujia 0OpoOKHM Ta OO0OB’SI3KOBOI JIEp)KaBHOI peecTparii
reHOMHOI iHpopmamii st imeHTHdiKamii: oci0, SKi BYMHUIA
KpUMiHaJbHE MPABOMOPYIICHHS; OCi0, 10 3HUKIN Oe3BICTH,
HEBHII3HAHUX TPYMIB JIOAEH, iXHIX OCTaHKIB Ta YaCTUH Tija
moguHu. OKpeMo BU3HAYEHO MpaBuia BiOOpy O10J0TiYHOTO
MaTtepiairy y BiiCbKOBOCITY>KOOBIIiB.

Ha BUKOHaHHS IIbOTO 3aKOHY BXe pO3p00JIEHO MOPSIIOK
B1J1IOpaHHA 3pa3KiB T€HOMHOI 1HQOpMarii JtoAuHU. JJoKyMeHT
Hapasl MOTO/KYETbCS LEHTPAJIbHUMU OpraHaMH BUKOHABYOI
Bragu. 3rigHo 13 muMm  nopsakoMm JIHK mrogumam  Oyne
ouudpoByBatucs Ta 30epiratucas B 0CO0OBIii  crpasi
BilicbkOBOT0. HIHI1 B3k€ 3aKyIIJIEHO BiJIMOBIIHE OO0IaTHAHHS TS
BiOOpy, omudpoByBanHs 1 30epiranHs JIHK-3paskis [10].
3i0pana reHomHa iH(MoOpMaIlisi 30epiraTUMEThCA B CIICIIIbHIN
6a31 JaHuX, (QYHKLUIOHYBaHHS Ta aJMIHICTPYBaHHS SKOI
MOKJIa/laeThesl Ha MiHICTEpCTBO BHYTPIIIHIX cripaB. BogHouac
NopsiIoK 00poOKKM reHOMHOI iHgopmalii Ta JocTyny A0 Hei
BH3HaYaTUMEThC oOkpemo Kabinerom MinicTpiB YkpaiHu.
VYTiM, JOCHITHUKU 3a3HAYaIOTh, 10 BKAa3aHUU JOKYMEHT Mae
KUIbKa CYTTEBUX HEIOJIKIB. 30Kpema, BIOCKOHAJIECHHS
noTpeOyloTh MpaBujia MCEBIOHIMI3ALIl JaHMX, IX 3aXHCTy Ta
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HECAHKIIIOHOBAaHOI  mepefadi  OOOB’SI3KIB  PO3MOPSIIHUKIB
iHdopmari [11].

Omxe, opraHu, sKi 3IIHCHIOIOTH 3aXHCT JCpPXKABHOL
TaEMHHIII, TOBUHHI JIOKJIaAaTH 0araTo CUJjl, 4acy Ta 3aco0iB JjIs
BUKOHAHHS TIOCTaBJICHOIO TiepeA HUMHU 3aBaaHHs. [lis
€(hEeKTUBHOTO KOHTPOJIFO HEOOXITHWUW MOCTIMHUA MOHITOPUHT
HarioHanbHOi  iHopManiiHOi  cdepu, SKa  JO3BOJHUTH
BIJICT&)KMUTH BTPYYaHHS HEraHO Ta HajacTb ocobam U
oprasizamisM igeHTu(IKamiiiHl  JaHi  AIs JocTymy A0
iH(OpMaIIHHO-TEICKOMYHIKAIlIHHUX MEPEIK.

be3ymOBHO,  Takuii  CTaH  COpaB  JiOIIOMarae
MIPABOOXOPOHHUM OpraHaMm Ta CIeIiaTbHUM CIIy>k0aM 00pOTHCS
3 IHIWJIEHTaMH Ta TIPABONOPYIICHHSIMHA B HaIllOHAJIBbHIN
inpopmariiinii  chepi. Hanpukiaaa, B OCHOBI CHCTEMH
KOHTPOJIO 3a iH(opmariifHow cheporo, 1Mo 3aCTOCOBYETHCS B
CIIA, nexaTh Milb 1 TepeAoBl MO3UIii 11i€l KpaiHu B ramysi
iH(hOpMaIIHHUX TEXHOJIOT1H. BapTo 3a3Ha4nTH, 0 HA CHOTOJTHI
CIIIA € cBiTOBUM JiIepOM 32 KIJIbKICTIO BUCOKOMIPOAYKTUBHHUX
3ac00iB OOUYMCITIOBATILHOI TEXHIKH, 30KpeMa 3aCTOCOBYBAHUX Y
JepKAaBHOMY CEKTOpi Juist moTped oboponu 1 6e3nexu. Bimomi
(hakTu Mpo MiSUIbHICTh aMEPUKAHCHKHMX CHEICTYX O CBIIYaTh
PO TOTAJIbHUN KOHTPOJIb 3 iIXHBOTO OOKY 3a iH(opMariitHuMu
pecypcamu, OpraHaMH BIIQJH Ta JIEPKABHUMH JIST9aMU HU3KH
€BPONENUCHKUX 1 JAaTHHOAMEPUKAHCHKUX JIEp’KaB, a TaKOXK 3a
CHIBPOOITHUKAaMU MIKHAPOJIHUX OpraHizaiii.

3a HasBHOW0O  iH(popMali€o, Ui MiJABHUIICHHS
3axuIIeHocTl cekpeTHoi iHpopmarii CIIA 3acTocoByBaTUMYTh
TaKk 3BaHMW NPUHOUN «IBOoX ocio» [12]. Cyts 11pOTO
HOBOBBEJICHHS TOJISITA€ B TOMY, IO JJIsi POOOTH 31 CEKpETHIUMHU
6a3aMu JaHUX MOTPiOeH Oy/e OAHOYACHUH TOCTYI 1O CUCTEMHU
JBOX CHIBpOOITHHKIB. Tenep yci KpUTHUUHI omeparii 3 JaHUMHU
Ha cepBepax 3/1HCHIOBaTUMYThCS HE OKPEMHUMH CIIeliaiicTaMH,
a SIK MIHIMYM HapaMy JIIOJeH, IpUYOMY KOKE€H MaThMe CBIH
VHIKaJIbHUM maponb. Sk J0JaTKoBHM  3aXiJ BHCYHYTO
HILIaTUBY KOHTPOJIIO IHTEJIEKTYaIbHOTO CTaHy
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CHIBpOOITHUKIB, SKI MPAIIOIOTh 3 MOAIOHOI0 iH(pOpMAIIi€0.
3okpeMa, 0arato BETMKHUX KOMIIAHIH PErylispHO HPOBOASTH
MEPeBIPKM  3aXMIICHOCTI CBOIX BHYTPIIIHIX MeEpex Ta
MPOrpaMHOTO 3a0e3Me4YeHHs, MPUYOMY HaBiTh HaNMalOTh
XaKepiB IS MPOBEICHHS TECTOBUX arak. Tak, GaxiBIll BETHKOL
comianbHOi Mepexxi Facebook posmowanu mepeBipky Ha
MIIIHICTh HOBOi cucTteMu ABodakTopHOi ayreHTHdikarii 3a
OCTaHHIN pIK KOMIIaHis OCHacTujaa OaraThbOX CHiBPOOITHHKIB
kmouamu  Yubikey — USB-Openmokamu, mo 103BOJISIFOTH
0e3nedyHo BXOAUTH B cucTeMmy. lle uacTuHa JBOpIBHEBOI
aBTeHTU(IKallli, TMOKIUKAHOI yOE3MeUYnTH KOPIOPATHUBHY
Mmepexxy Facebook Bix 3momy [13].

Texnonorii aBoakTOpHOI ayTeHTH]IKAIil BXe TaBHO
BUKOPUCTOBYIOTHCSI B CHCTEMax JUCTAHIIIHHOIO O0aHKIBCHKOTO
o0CTyroByBaHHS 1 IMiJHIMAIOTh 3aXWIICHICTh 3aKPUTHX
iH(ppacTpyKTyp Ta 00poOIItoBaHOi B HUX iH(OpMallii Ha BUIIUN
piBeHb. KpiMm TOTO, BOHHU JI03BOJISIOTH yOe3meunTH iH(opmarriro
Ha MOOUIBHHUX MPHUCTPOSX, CKAXIMO, y pasi BTpaTH HOYTOYKa
CTOPOHHIH HE 3MOKE OTPUMATH JIOCTYII JI0 30€peKEHNX Ha HUX
JaHuX 0e3 eIEKTPOHHOI0 KIItoua, SKUH 3alucaHuil y Openoky.

Hapasi came npaBoBuii 3axuct iH(popmallii € OCHOBOIO
pO3poOKM Ta 3acTOCYBaHHS OpraHi3allifHUX 1 TEXHIYHUX
3aXO0/iB, TOMY BiJl MOTO PIBHS 3QJICKUTHh CTaH 3a0€3TMEUCHHS
iHpopManiiiHoi 6e3neku B MaciiTadbax yciei KpaiHu.
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Camxo Anmon Mukonaiioeuu,

acnipaum epynu AC/ 281-24

Hayionanvnozo ynisepcumemy « Yepniciecoka
Honimexuixay

AHTHUKOPYIIIIAHA IHOJIITHKA VKPAIHU SIK
CKJIAJOBA IHHOBAIIX B OCBITI AJISI
MIZKHAPOIHOI ITPABOBOI IHTET PALILL

AKTYaJIbHiCTh TEMHU JOCHIKCHHS aHTHKOPYHIIHHOT
MOJIITUKK YKpaiHU B OCBITHIH cepi 00ymMoBIeHa HEOOX1IHICTIO
3a0e3neueHHs] MPaBOBOi 1HTerpauii KpaiHM B MDKHapoOaHE
CIIBTOBapHUCTBO HA OCHOBI JIEMOKPATHUYHUX IIHHOCTEH Ta
BepxoBeHcTBa ImpaBa. CydwacHi riobamizamiiiHi  mporecu
BUMararoTh BiJl YKpaiHU HE TUIbKHU MOJITHYHOI CTaOUIBHOCTI Ta
€KOHOMIYHOTO PO3BUTKY, a M HaJEXHOro piBHSA IpPaBOBOI
BI/IMOBITAJILHOCTI, 110 € HEOOXITHUM JIJisi TOOYIOBH JIOBIPH K
Ha BHYTPIIIHBOMY, TaK 1 Ha MbKHapoAHoOMY piBHiAX. Kopymis,
sKa NIMOOKO BKOpIHEHa B PI3HI aCHEKTH CYCHUIBHOTO JKUTTS,
BKJIIOYAIOUYM  OCBITHIO  CHCTEMY, BHUCTYNAa€ CEpHO3HOIO
MEPeIIKO0I0 Ha IUISIXY 0 MIKHAPOJHOI MPaBOBOI 1HTETpariii.
Huzpkuii piBeHb €(QEKTHMBHOCTI AaHTUKOPYMLIHHUX 3aXO0JliB
HETaTUBHO BIUIMBAE Ha AaBTOPUTET YKpaiHU B CBITI, IO
BIJOOpaXkae€ThbCsi B HU3BKUX MO3UIIAX Yy  pEeHTHHrax
MIDKHapPOTHUX oprasizaiii, 30KpemMa, Transparency
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International. Tak, y 2023 pomui Ykpaina otpumaina 36 OaniB i3
100 moxuBuX B [HACKCI CIPUMHATTS KOPYyIii (KpaiHa mocina
104 wmicue 31 180 moxumBux) [5].Tak camo 36 OaiiB 3a
pe3yabTaTaMi LbOTOPIYHOIO JOCIHIAKEHHS MaroTh AJDKHP,
Bbpazunis Ta Cepbisi. Ha ogua 6an Hac BunepekaroTh AndaHis,
Aprentuna, 6inopych, ['am06ist, Edionis Ta 3am06ist — Bci BOHH
MatoTh 1o 37 GaiiB. A Ha Oan MeHIe, Hixk Ykpaina, — BbocHis 1
I'epuerosuna, [lominikanceka Pecmybmika, €rumer, Heman,
[Tanama, Creppa-Jleone ta Tainang [6].

BaxxnmuBo migkpecauTH, M0 1HHOBAIIWHI TMIIXOIU B
AQHTUKOPYTIIHHIN MOMITUII, 30KpeMa B OCBITHBOMY IIPOILIEC, €
3allOpPYKOI0 BHMXOBAHHS HOBOI'O IIOKOJIHHSA TPOMAaJsH, SKI
YCBIIOMJTIOIOTH I[IHHICTh €THYHUX CTaHAApTIB Ta MPaBOBOL
KyJIbTypH, a 1€, y CBOI Yepry, JA03BOJIUTh c(opMyBaTu
MIPABOCBIIOME CYCIIBCTBO, SIKE 3AaTHE €(hEKTUBHO NPOTHUIISTH
KOpynuii Ha IHCTUTYUIMHOMY PpiBHI, M0 CHOPUSITHME
T IBUIIICHHIO MDXKHAPOIHOT pemyTallii Iep>KaBu Ta 11 MO AalTbIIii
iHTerparlii y CBITOBY IIPaBOBY CHUIBHOTY.

MeTta [OCHDKESHHS TIONATaE y BHUBYEHHI Ta aHai3i
CY4aCHUX MEXaHi3MiB aHTUKODPYMLIHHOI MOJITUKU YKpaiHU B
KOHTEKCTI IHHOBAIlI{ B OCBITHIH c(epi, a TAKOK y BU3HAYEHHI 1X
POl y CIIpUsIHHI MIXKHApOAHIM PaBoBii iHTerparii.

Bukiagennsi ocHoBHOro martepiaay. ['amy3p ocBiTH,
HayKd Ta IHHOBAaLIM, SIK BaXJIMBAa CKJIaJOBa EKOHOMIYHOTO
PO3BHUTKY KpaiHu, Mae IPYHTYBaTHCS Ha TPUHIIMIIAX
3aKOHHOCTI, TPO30POCTi, JOCTYHMHOCTI, HEYNepeIKEeHOCTI,
MOJIITUYHOI HEWUTPaJbHOCTI, TOJEPAHTHOCTI Ta JOTPUMAaHHI
eTMYHUX HOpM [2]. [l yCyHEHHS KOpYNIIHHHMX pPU3HKIB Y
cdepi OCBITH, HAYKH Ta IHHOBALIN 3apoOBaKYIOTh pedopmu i
tpancopmanii. Ile cTBOproe ymMoBH, sIKi BiANOBITATUMYTb
npuHOMIaM €Bpocoro3dy, abu BCl YYaCHUKH OCBITHHOIO
MpolIecy, HAYKOBOI Ta IHHOBAIIHHOI AISUTBHOCTI YKpaiHU Maju
TiIHI YMOBH XHTTA Ta npodeciiiHoro po3ButKy [3]. B ocHOBI
JTaHUX peOopM Mae JIeKATH aHTUKOPYIIiiiHA MOJIITHKA.

3arajaoM, aHTUKOPYIUIHHY MOJITUKY MOYXXHA BU3HAUUTU
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K KOMIUIEKC HOpPMAaTHBHO-TIPABOBUX, OpraHi3alliiHUX Ta
iH(OpMaIIHHO-TTPOCBITHUIILKUX 3aXOiB, CIPSIMOBAaHUX Ha
3anmo0iraHHs, BHABICHHA Ta HOPOTHIII0  KOPYHIIHHUM
IIPABONOPYIIEHHAM, 3a0€3eUeHHs JOTPUMaHHS 3aKOHHOCTI Ta
MpaBoOBOi  BIAMOBIZATBHOCTI IMOCATOBUX 0CI0, a TaKOX
(dhopmMyBaHHS aHTUKOPYMIIIHHOT KYJIbTYpH B CYCIUIBCTBI [4, C.
214].

AHTHUKOpYNIlIHHA TIOJNITHKAa YKpaiHW SK CKJIaJI0Ba
IHHOBAIII B OCBITI Ha0yBae nemali OUTBIIOT aKTyaJIbHOCTI B
KOHTEKCTI MIDKHApOJHOiI mpaBoBoi iHTerpamii. Kopymiis
3aJIMIIAETHCS OCHOBHMM Oap’epoM, IMIO 3aBaxkae (HOPMyBAHHIO
IIPAaBOBOI JIepKaBU Ta IEMOKPATUYHOI'O CYCIIBCTBA, 0COOIMBO
B cdepi OCBITH, sfKa IMOKJIMKAaHA 3a0e3MedyBaTH MiATOTOBKY
MaiOyTHBOTO MOKOJIIHHS BIAMOBIJATHHUX Ta €TUYHO CBIIOMHUX
rpomazsiH. CyuacHi rio0ai3amiifHi IpoIecH CTaBIATh YKpaiHy
nepes; BUMOIOIO JOCATHEHHS BHCOKOIO pIBHS IPaBOBOI
BIJIMOBIAAILHOCTI, IO € HEOOXiTHUM IS  MOOYJIOBH
MDKHapoAHOi JoBipu. Ha xamp, KoOpymiis MPOIOBKYE
HETaTHUBHO BIUIMBATH HA penyTallilo YKpaiHu B MDKHAPOTHOMY
Cepe/IOBUINI, M0 MIATBEPIKYETHCS HHU3ZBKUM PpPEHTHHIOM
KpaiHH, 30KpeMa, MOKa3HIUKaMH, 1110 BXOJISTh IO BXKE 3ralaHOTo
Bunie Inpexcy  copuiiHarta  kopymuii  Transparency
International, B pamkax omiHku sikoro Ykpaina y 2023 poui
orpumMaia 36 Gaiis, 10 MOCTaBUIO KpaiHy Ha 104 micie cepen
180 xpaiH [5].

3a cyyacHMX yMOB iHHOBAIiifHI MiaX0AKU 10 OOPOTHOU 3
KOPYIILIEI B OCBITHBOMY IPOIIECI MOXKYTh CIYTyBaTH JI1I€BUM
IHCTpyMEHTOM sl HiABMIIEHHS  IpPaBOBOi  KYJIbTYpHU
cycmiyibcTBa.  PedopmyBaHHST ~ OCBITHBOTO  CEpeOBHINA
BIIMOBIAHO IO  €BPOMEHCHKUX  CTAHJAAPTIB  BIAKPHUBAE
MO>KJIUBOCTI JIJIsl CTBOPEHHS MIPO30POi Ta AOCTYIHOI CUCTEMH,
sKa CTUMYJIIO€ TOTPUMAaHHS €TUYHUX HOPM 1 CIIpHsi€ TIPaBOBIi
comiam3artii. 3rigHo 3 1ociKeHHIM, TpoBeneHuM World Bank
Group, 0HUM 13 HAMBAKJIMBILINX €JIEMEHTIB aH TUKOPYIIIHHOT
MOJIITUKH € TIOCHJIEHHS OCBITHIX IPOTpaM 3 aKI[EHTOM Ha €THYHE
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Ta MPABOBE BUXOBAHHS, 1110 3/1aTHE 3HAYHO 3HU3UTH KOPYILIiHHI
pusuku y chepi ynpaBiiHHS Ta aaMmiHicTpyBaHHsA [1, c.14]. ¥V
BUMAIKY YKpaiHu, e KOpymuis y chepi OCBITH 3aJHILAETHCS
3HAYHOIO IPOOJIEMOI0, TaKi 1HIIATUBU MOXKYTh MaTH CYTTEBHUI
BIUIUB Ha 3arajbHy MPaBOCBIIOMICT, Ta  IiBUIICHHSI
MDKHApOAHOT'O aBTOPUTETY JACpPiKaBH.

AHTHKOpYNIIiIiHA IOJITHKA B OCBITHBOMY CEKTOP1 Ma€ Ha
METI HE JIMIIEe YCYHEHHS KOPYIIIMHUX pHU3HKIB, ane i
CTBOPEHHS  YMOB, IO  BIANOBIIAIOTH  €BPOIMEUCHKUM
CTaHIapTaMm, y SKHX OpodeciiHuil pPO3BUTOK Ta COIlialibHE
3a0e3neueHHs] YYacCHUKIB  OCBITHBOTO TPOLECY  CTalOTh
MPIOPUTETHUMHU. Y CITIX LHOTO MPOLIECY 3aJIeKUTh Bl pearizaiii
KOMIUICKCHUX 33aXO0/IiB, K1 BKIFOYAOTh MPO30PICTh MPOIEIYP Y
OCBITHIM  cdepi, MeXaHI3MU BHSBIECHHA Ta MPOTHAIT
KOPYIIIHHAM TPaBOTOPYIIEHHSIM, a TaKOX IPOCBITHUIBKY
TISUTBHICTD AJ11 OPMYBAHHS aHTUKOPYIIIIHOT KyJIbTypH cepesl
MoJtofi. 3rajmana Bumie JlepkaBHa aHTHKOPYIIIIHA porpama
Ha 2023-2025 poku B YKpaiHi BU3HA4a€ OCHOBHI HANPSMKH
TakuX pedopM, MiIKPECTIOIYN 3HAYCHHS MIKHAPOIHOTO
CHiBpOOITHUITBA A 1HTerpamii YKkpaiHM y HpaBoBe I0Jie
€BpOIEHCHKUX KpaiH [3].

BuchoBku. OTxe, BOPOBADKEHHS aHTUKOPYHIIMHUX
IHHOBAIlI B OCBITI € HEOOXITHOI YMOBOIO ISl TIOCHJICHHS
MDKHApOJHOI IpaBoBoi 1HTerpanii Ykpainu. BoHo cnpustume
TT1JIBUIIIEHHIO ITPABOCBIIOMOCTI TPOMAJISTH Ta 3POCTAHHIO JIOBIPH
710 IepKaBHUX IHCTUTYLIH Ha MIXXHAPOJHOMY PiBHI, 110, y CBOIO
4epry, € BUPIIIAIBHAM JUTSl YCHIIIHOTO 3aIydeHHs] YKpaiHu 10
rno0anbHUX — TPOLECIB  MPaBOBOIO  CHIBPOOITHHULITBA  Ta
€KOHOMIYHOT'O 3POCTAaHHS.

JITEPATYPA
1. Anpepcon [x., Xemnman JIxk., Jxonc I'. II., Myp b.,
Miomnep I'. B., [Ipanxan C., Pitepman P. C., Catau M. T
AHTUKOPYILS B MEPEXiTHUIN MepioJi: BHECOK Y MOJITUYHI
nebatu / CBiToBuil 6aHk. — Bamunrron, okpyr Komymo6is:
CsiToBuii 6ank, 2000. — 85 c.

280



. JlepkaBHa aHTHKOpPYIIIiiiHa Tporpama: sKi O4iKyBaHHS Bij
ocBiTH ¥ Hayku a0 2025 poxy. Odimitauii caint HVYIII.
URL: https://nus.org.ua/news/derzhavna-antykoruptsijna-
programa-yaki-ochikuvannya-vid-osvity-j-nauky-do-2025-
roku/ (nara 3sepuenns: 14.11.2024).

. IIpo  3arBepmkenHs  JlepkaBHOI  aHTHUKOPYIIIHHOL

nporpamu Ha 2023—2025 poku: IlocranoBa Kabinety
MinictpiB Ykpaimm Big 04 Oepesns 2023 p. Ne 220.
Ypsanosuit OpTAJL URL:
https://www.kmu.gov.ua/npas/pro-zatverdzhennia-
derzhavnoi-antykoruptsiinoi-prohramy-na-20232025-
t40323 (nara 3Bepuenns: 14.11.2024).

. Peamizamiss nepxaBHOI AHTHKOPYMIIHHOT TONITUKA B
MDKHapOAHOMY BuMipi : wMarepiamu V MixHapoaHoi
HAyKOBO-TIpakTH4YHOi KoHGepeHnii (KuiB, 9—10 rpyans
2020 p.) : y 2 u. / peaxon.: B. B. Uepneii, C. JI. I'ycapes, C.
C. Yepnsascekuii Ta iH. — KuiB : HarmionansHa akanemis
BHYTpilIHiX crpas, 2020. — Y. 2. - 395 c.

CPI 2023 - Corruption Perceptions Index. Ukraine. URL:
https://www.transparency.org/en/cpi/2023/index/ukr (mata
3BepHeHHs: 14.11.2024).

. Transparency International Ukraine. Iamexc crpuifHATTS
KOPYIIIii — 2023. URL: https://ti-
ukraine.org/research/indeks-spryjnyattya-koruptsiyi-2023/
(nara 3BepHeHHs: 14.11.2024).

281


https://nus.org.ua/news/derzhavna-antykoruptsijna-programa-yaki-ochikuvannya-vid-osvity-j-nauky-do-2025-roku/
https://nus.org.ua/news/derzhavna-antykoruptsijna-programa-yaki-ochikuvannya-vid-osvity-j-nauky-do-2025-roku/
https://nus.org.ua/news/derzhavna-antykoruptsijna-programa-yaki-ochikuvannya-vid-osvity-j-nauky-do-2025-roku/
https://www.kmu.gov.ua/npas/pro-zatverdzhennia-derzhavnoi-antykoruptsiinoi-prohramy-na-20232025-t40323
https://www.kmu.gov.ua/npas/pro-zatverdzhennia-derzhavnoi-antykoruptsiinoi-prohramy-na-20232025-t40323
https://www.kmu.gov.ua/npas/pro-zatverdzhennia-derzhavnoi-antykoruptsiinoi-prohramy-na-20232025-t40323
https://www.transparency.org/en/cpi/2023/index/ukr
https://ti-ukraine.org/research/indeks-spryjnyattya-koruptsiyi-2023/
https://ti-ukraine.org/research/indeks-spryjnyattya-koruptsiyi-2023/

YUK bozoan 1zoposuu
KaHouoam 1opuoudHUx Hayx

MI)KHAPOJHUM JOCBIJ MYBJIIYHOI' O
AJIMIHICTPYBAHHSI TPO®ECIHHOI OCBITH:
KPAILI IPAKTUKHU 1J151 PE@OPMYBAHHSI
YKPAIHCBKOI CUCTEMH

VYkpaiHa, OpIEHTYIOUHCh Ha MDKHApOJHUH JIOCBI,
Mparde yJI0CKOHAJIUTHU CTaH npodeciitHo-TexHIYHOT OCBITH. J{J1s
[[BOTO MPHUIMAa€e aKTUBHY YYacTh Yy CITIBIIpalll 3 MUKHAPOJHUMU
YPSZAOBUMH Ta HEYpsAOBUMH Oprasizauii B paMKax CHUIBHUX
MIPOEKTIB PO3BUTKY NPOQECiiiHO-TEXHIYHOI OCBITH.

Peanizytoun nepxaBHy HOporpamy i3 3alpOBaKCHHS
€JIEMEHTIB JIyaJlbHOTO HaBYaHHA pOOITHUYMM mpodecism,
JIHIPONIETPOBIMHA € YYAaCHUKOM TIJIOOQJIBHOTO IPOEKTY
«Po3BUTOK coriayibHOTO Jiajory B JIHIMPOTETPOBCHKOMY
perioHi», SKMA 3amo4yaTKOBaHO cmiBmpaneo  ®Deaeparrii
opranizaniii podoroaasuiB JHITPONETPOBIIMHMA 3 HIMEIBKOIO
opranizauieto podoronasiiB «NORDMETALLy. Leit npoexT €
JitounM npotarom 5 poki. Ha erarmi fioro peanizaiii B TpaBHi
2019 poui mpoeaeHo Mixnapoguuii ®opym «CouianbHe
MapTHEPCTBO y MpodeciiiHiil OcBiTI». 3aBeplICHHSIM poOOTH
bopymy Oyno mianucanus «Pe3omrorii moao cmiBmparii y cdepi
BIIPOBA/KEHHSI €JIEMEHTIB JyaJlbHOI CHUCTEMH MpodeciiiHOro
HaB4aHHA B J[HinponeTpoBchKii obnacti». [linnucantamu 6ynu
poOoTtozasui, npodceniiku Ta naptaepu 3 Himeuunnu [ 1, ¢.28].

B cdepi MiKHapoIHOrO CHIBPOOITHHUIITBA PO3BUTKY
npodeciiiHol ocBiTH YKpaiHa Mae Jekiibka npoekTiB 3 CIIIA.
OpHuM 3 TakuX MPOEKTIB € CHUTbHA MiJrOTOBKA (haxXiBIliB
€KOJIOTIYHOTO  arpoBupoOHuiTBa. Tak, [lmyxHEHCHKHIA
npodecifHuil arpapHuil Jilel cTaB OCHOBHMM IapTHEPOM Yy
MDKHAPOJHOMY  YKpaiHO-aMEpPHKaHCBKOMY  TPaHTOBOMY
npoekTi «TpaHcdep 3HaAHL MPO OpraHiuyHE 3eMJIEpOOCTBO Ta
3MiHY KJIIMaTy B CUIbCBKOMY I'OCIIOAPCTBI», IO peani3yeTbes
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I'pomazcbkoro opraizamiero «MylbTHKYIBTYpHA YKpaiHay y
2021-2022 pokax B MeXax akaJIeMIYHHUX Ta OCBITHIX MpOrpam
ypsany CLIA B cdepi aepxkaBHoi nuruiomarii. ['onoBHHUMHU
cTeikxomnaepamu NpoekTy € Konemx ciibchbKOro rocrnoiapcTsa
Ta TPUPOAHUX pecypciB YHiBepcutery Mepinenny (CLIA),
oiznec-rpyna Pitrep bio Arpo, I'C «Opraniuna VYkpaina
3axin», HamioHansHuil yHIBEpCUTET BOJHOTO TOCIIOAAPCTBA Ta
exosoriyHoi imkeHepii. st HAOYTTA Y4YHSIMH TPAKTHYHUX
HAaBUYOK 3 BUPOOHHIITBA €KOJIOT1YHO YHCTOI MPOIYKIIT Ha 0asi
JIIE0 CTBOPEHO JEMO-AUISHKY 13 BHPOIIYBaHHS OPTraHIYHHUX
IJI0JJOOBOYEBUX KYJIBTYpP Ta JIIKAPCHKUX POCIUH [2, c.147].

[HIIIMM crioco6oM oTpruMaHHs npodeciiHoi KBaidikarmii
B BenukoOpuTanii € HaBuaHHS 0e3 BigpuBY BiJl BUPOOHHUIITBA,
T00TO nyanbHa ¢opMa HaBuaHHs. [IpaneBnamTyBaHHS B
KOMITaHISX MOAUISIOTh HA Ti, SKi THIIIIOIOTHCS POOOTOMABIISIMH
Ta JepKaBoIo.

Jlep)kaBa 3a ydacTi HpPHUBAaTHOTO CEKTOPY B paMKax
JIepKABHO-TIPUBATHOTO MApPTHEPCTBA peaii3ye MPOrpaMu II0
tuny «CyuacHe y4HIBCTBO», «Momoamii ¢axiBeusy», «Hosa
pobora» Tomo. B Mexax paHux mporpam poOOTOaBIli
HaOMparOTh NMPaLiBHUKIB, IPONOHYIOTh MOKJIMBICTh HaBYATHUCS
B HEMOBHUU poOouMii [IeHb Y CHEIlialbHOMY 3aKJaji JUis
MIJITOTOBKK JI0 OTPUMAaHHs JepkaBHOI KBamidikamii. Bik

3100yBayiB OCBITM — 16-25 pokiB. BinbLIiCTh y4YacHUKIB
MporpaMy TMpaiioe Ta OTPUMYE 3apoOITHY IUIaTy Bij
poboTOoaBIIs.

Takox € MOXJIMBICTh MPo¢eciiHO-TEXHIYHOI OCBITH /
HaByaHHs 3a «HoBoro VYromoro». OcoOmMBO 1€ CTOCYEThCS
0e3po0iTHuX BikoM BiJ 18 10 24 pokiB, sKi HE TPAIIOIOTH
miBpoKy. € 4 MIISXH: BapiaHT MpPAIEBIAIITYBAaHHS B CEKTOPI
Jep’)KaBHUN a00 TPUBATHUN 3 OJHOJCHHHM "BHXOIOM" 10
3aKJaay npodeciiHoi OCBITH, IECTUMICIYHOIO y4acTio poboTa
HaJl EKOJIOTIYHUM IIPOEKTOM, IIECTHUMICSYHE CTaKyBaHHS Yy
BOJIOHTEPCHKOMY CEKTOpi, OJUH PiK JAEHHOI (OpMU HABYAHHSI,
mo Beme A0  HAOyTTS  BiAMOBIAHOI  KBawmidikariii.
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[IpaneBnamroBani 3a NPOrpaMor0 OTPUMYIOTH HOPMAIIbHY
BHHAroOpoJly BiJg poOOTOAaBIlsA, BHUTpPATH Ha 3aWHATICTH 1
HaBYaHHS CYyOCHIYIOThCS ypsioM [5].

Takum unHOM, 5K O6aummo, y BenukoOpuTaHii gepkaBa
BCUISIKO cripusie MOJOAMM (haxiBIsIM y 3700yTTi mpodeciitHux
3HaHb, yMiHb Ta HaBUYOK. [lapanenbHo 3 UM, B Takuil crocio
JiepkaBa, Mo-Tepie, 3ay4ae MPUBATHUN CEKTOP 10 MiArOTOBKH
Ta MOJAJBIIOrO MpaleBlalITyBaHHs (axiBIiB; MO-Apyre, B
TaKUi croci0 OopeThcs 3 0Ee3pOO0ITTSIM; MO-TPETE, 3aAMOBHIOE
CepelIHIo, 1 HalOUIbII 3aTpedyBaHy Hiry (axiBIIiB.

VY BenukoOpuranii icHye 6araTo 3akiajiB npodeciinoi
OCBITH: HaBYaJbHI 3aKJaJ, aBTOHOMHI Mpo(eCciiHO-TeXHIYH1
IHCTUTYTH, HaBYQJIbHI KOMTIaHi1, OKpemi poOoToaBIi. Y CKiai
HaBYaJIbHUX 3aKJIadiB, Mit0Th L{eHTpHu mpodeciiHoro HaB4aHHS
B MeXaX KOHKPETHOI raiysi mpogeciiiHoi OCBITH, SIKy BOHHU
MPOIMOHYIOTh  MiABHMINEHHSA KBamidikaumii BiANOBIAHO [0
OYiKyBaHb PHHKY poOoTOAaBIIiB [5, ¢.12-13].

Y Kanaai B KOXHIM TpOBIHII Ji€ BllacHa CHCTeMa
npodeciitnoi miarorosku. [Ipore Mi HUMH € 6araTo CIiIBLHOTO.
Tak, ynpasininHs npodeciiHO-TeXHIYHUX HaBYAJIbHUX 3aKJIa/liB
3MIMCHIOETBCA 3a JOMOMOTOI TPOMAJAChKUX (opMyBaHb. Y
KO)KHOMY 3aKkjajil Mpalioe pajaa AUPEKTOpiB (IIPeJCTaBHUKU
TEPUTOPIAIbHOT ~ TpOMaju), SKa 3JIHCHIOE  CTpaTeriyHe
ynpapiiHHsA. Jlo KommeTeHIii paaum AWPEKTOpPIB HAJIEKHUTh
MIPU3HAYEHHS 1 3BIJIbHEHHSI KEPIBHULITBA 3aKJIaAy NpodeciiiHoi
ocBitu. IIpodeciliHO-TeXHIYHMM  HaBYaJbHUM  3aKJIaJaM
B1JIBEJICHO IIPOBIJIHY POJIb Y MIJATOTOBII KBaJII(PIKOBAaHUX KaJpiB
JUIS. MICLIEBHX Ta PETiOHANIBHUX pUHKIB mparli. Y Kanasi yactka
BUITYCKHUKIB BUIIIMX HABUAIBHUX 3aKJIa/liB HE3HAYHA — OJIM3BKO
15 % poGouoi cuiu, pemra Mae TpodeciiiHO-TeXHIYHY OCBITY
[3, c. 27].

Y KaHaACBKOMY [JOCBiJII YHpaBIiHHS MpodeciiiHo-
TeXHIYHUX HaBYAJBHUX 3aKJaJiB MPHUBEpPTAE yBary Iie OjHa
BAXJIMBA BIIMIHHICTD — BIAOIp BHUKIAJAIBKOTO CKIATY
3IACHIOETHCS 3a MEBHUMM KpuTepisiMU. Bukiiagadi moBHHHI
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MaTH BIAMOBITHUN KBami(ikalmiiHUNA piBeHb (BU3HAYAETHCS
rayy3eBor0 npodeciiiHo acoliamier), 3HaYHUN TPaKTHIHUI
JOCBiT poOOTH 3a CIEIIaNbHICTIO, Ky BOHH BUKIAJAIOTh,
MeJaroriyHy MAroTOBKY 1 meparoriyamii jgocBia. Haykosi
CTYIICHI Ta MelaroriyHa OCBiTa BBAKAIOTHCS JIUIIE BTOPUHHUMU
Kputepismu. Bukiagadi, 1o He MarOTh MeIaroriyHOTO JI0CBiNY,
MPOXOJIATh BIANOBIHI KYpCH IMiJBHUINEHHS KBamidikamii Ha
poboyomy Mmicrtii. be3nepepBHa MmiAroToBKa poOITHUYMX KaJIpiB
y kpainax €C 3ailiCHIOETbCS 3 BiApUBOM Ta 0e3 BiIpHUBY Bix
BUpoOHUITBA [4, c. 31].

VY HBewnii npodeciiiHo-TexHIYHA OCBITA TOYUHAETHCS HA
CTapIIOMYy CEpEeIHBOMY PiBHI Ta OXOIUIIOE y4uHIB BikoMm 16-19
pokiB. OpraHu MICHEBOIO CaMOBPSIYBaHHA 3000B’s3aHi
3a0€3MeUnTH JIOCTYII 10 CTApILIMX 3aKJIaiB CEpeIHbOI OCBITH Y
CBOill MICIIEBOCTI Il Y4YHIB, SIKi 3aKiHUYIOTH OOOB’S3KOBY
OCBITY, 1 3alPOMOHYBATH MOXJIMBICTh HaBYAaHHA 33 OJIHIEIO 3
HAI[lOHAIBHUX MporpaMm. 3arajJlbHOOCBITHS Ta NpodeciiHo-
TeXHIYHA OCBiTa 00’€JHAHI B 3arajabHO-JIEpKaBHI CICHIAIbHO
po3polIIeHi porpamMu, CpsiMOBaHI Ha 3abe3rneueHHs: 0a30BOT
3arajibHOi OCBITH, HIATOTOBKM 10 Tpodecii Ta MailOyTHHOrO
HaBYaHHS, aKTUBHO1 y4acTl B ®KUTTI [5].

Oxpemux mpodeciifHO-TeXHIYHUX IIKIJ HEMae; iCHYye
OJIMH THUIl CTapuIoi CEepeIHbOI OCBITH, JI€ HaBYaHHS
BIIOYBa€ThCS SIK Yy 3arajbHii, Tak 1 B ImpodeciiiHO-TeXHIYHiH
OCBITI. Y1 porpamMu TpUBaIOTh TPU POKU Ta MAIOTh OJIHAKOBI
OCHOBHI mpeaMeTH. IIporpamMu HaBYaHHS PO3pPOOISAIOTHCA Ha
MICISIX CHUILHUMU KOMITETaMH, 10 00’ €THYIOTh
NPEJCTaBHUKIB LIKUI 1 poboTonaBLiB. HaBuanHsa Ha pobodomy
MICII € YacTUHOIO Oaratbox nmporpam. [lie 17 mporpawm, 3 Hux 14
— mpodeciifHOro CcrnpsMyBaHHS: XYAOXHIH; Oi3HeC Ta
aJIMiHICTpallis; mporpaMa JAOrJsd; Iporpama OyAiBHUITBA —
roTye 70 poOOTH B HEXUTIOBOMY OYAIBHMITBI; Mporpama 3
CNIEKTPOTEXHIKM;  €HEpreTMYHa  Iporpama;  IporpamMa
ractpoHoMii; Craft Program; mporpama OXOpOHHU 3/10pOB’S;
roreibHa Imporpama; npomuciona nporpama; Media Program;
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nporpamMa BUKOPUCTaHHS NPUPOIHUX pECypciB; Mporpama
TPAHCHOPTHUX 3ac00iB. OpraHu MiCLIEBOTO CaMOBPSAYyBaHHS
aIaNTYIOTh TPOTPaMHU JI0 MiciieBux motped [5].

Y  crapmmx  Kjacax ~ CepeaHboi  OcBITM  Oyio
3alpoBa/PKEHO MUIOTHY MporpaMy HaBYaHHS Ha poOoTi
(«IIporpama y4HIBCTBa»). 3MICT HaBUYaHHS PETYIIOETHCA
YroJIOI0 Mk YIHEM, IITKOJIOKO Ta pOOOYHM MiCIIEM.

[Tporpama IIOBUHHA BI/JIIIOBIJaTH BUMOTaM
HAI[lOHAIBHUX TporpaM. Y4HI BHBYAIOTH BICIM OCHOBHHUX
IpeaMeTiB (1IBEeIChKa MOBA, TPOMAJSIHCbKA MOBA, aHIJIiMcbka
MOBa, MaTeMaTuKa, (Qi3KyIbTypa, MUCTELITBO, HAYKa Ta PEIIris),
aKi 3a0e3neuytoTh 0a30By kBali(ikallito Oe3rnepepBHOI OCBITH
Ha BUmOMY piBHI. OKpiM OOOB’SI3KOBHX MpPEIMETIB, KOXHA
Iporpama BKJIIOYA€ MPEIMETH, 5K € KIIOYOBUMH JJIsl BAllIOrO
npodimo.  Yei  mporpamm  mpodeciiHOi  MIATOTOBKH
nependadaoTh MiHiMyM 15 TxkHIB qocBiny po6ortu. Hlkomna
BUCTYIIA€ TIOCEPEHUKOM B OpraHi3amii Takoro CTaKyBaHHS |3,
c.3-4].

ComianeHi mapTHepu OepyThb aKTHBHY yd4acTb B
yIpaBJliHHI Ta 3a0e3nedyeHHi mpogeciiiHoi ocBITH B ABCTPIl.
[nimiatTuBa 110710 OHOBIEHHs a00 3aMpoOBAHKEHHS HOBUX
MIPOEKTIB, SIK MPABUJIO, JIEKUTh HA POOOTOJABIIIX, SIKI HAJAl0Th
eKCIepTHY  MIATPUMKY  ypsmy — depe3  DenepaibHy
KoHCynpTaTHBHY paay (Bundesberufsbildungsbeirat), ska
CKJIQ/Ia€ThCS 3 MeAaroriB (TpeHepiB) KOMMaHIN Ta 3akiajiB
npodeciiftHoi ocBiTU. Jl0CBif €BpONEHCHKUX KpaiH CBIIYHUT, 110
colliaJibHe MapTHEPCTBO MOXKE ICTOTHO CIIOBUIBHUTHCH, SIKIIO
poboTonaBii Ta mpodcrmiiku He OadaTh cede KIIOUOBUMU
aKTOpaMH y IboMy Tiporieci. [lyxe mMpoKo po3BUHYTa CHCTEMa
JIep>KaBHO-TIPUBATHOTO TapTHepcTBa B cdepi mnpodeciiHol
OCBITH.

VY pamkax HpoBeAEHHS KOHCYJIbTallil 3 COLiaJIbHUMH
mapTHepaMH ~ Ta  IHIOUMH  CTEHKXoJjiepaMu  OaraTto
€BPONENUCHKUX KPaiH CTBOPHIIM €KOHOMIYHI Ta COLIAJIbHI pajH,
paau 3 mUTaHb NpodeciiiHOl 1 TEXHIYHOT OCBITH, a TAKOX pagu
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13 3aifHATOCTI. Y JAEAKMX KpaiHax TakoX € BHUPOOHUYI abo
HaBYaJbHI paJil HA pEeriOHAIbBHOMY a00 MICIIEBOMY PiBHSX.

VY3aranpHIOIOYHM BUIIE BHUKIAJCHE, BBAKAEMO, IO TPU
BHUBYEHHI MDKHapOJTHOTO bi(0193:301 0% myOJIIYHOTO
aJMiHICTpYBaHHs MPOo(deciiiHOT OCBITH, CIiJ BIA3HAYUTH, IO
kpainu €poneiicbkkoro Coro3y €1MHI B CBOEMY BEKTOPlI Ha
3miicHeHHsT TpodeciiiHoi OcBiTH Ha 3acagaXx OOJIOHCHKOTO
mpouecy, 3 JAOTpuMaHHAM mnpuHuuniB KoneHrarencbkoi
kouBeHnii. Ypsgu CIHIA, xpain €sponeiicbkoro Coro3y,
Kanagu BigmaroTe mepeBary nyanbHid (opmi npodeciiinoro
HaBYaHHS Ta MPodeciifHOT meperiroTOBKY.

B Himvewunni, ®pannii, BenukoOpuranii, Iramii,
Hinepnanmax, Jlanii mepeBara HamaeThCcs IyalbHIA (opmi
HaByaHHs. Bukmnanaui npodeciiiHOro HaB4aHHS B IIUX KpaiHax
MOJIJICH] Ha JBI KaTEropii: BUKJIa1a4i OCHOBHHX MPEIMETIB Ta
BHKJaQJadui  CHemiaJlbHUX  npeaMeriB. [Ipu  BHU3HAYCHHI
npodeciiinoi kBamidikamii BHKIamada mepeBara HaaaeThCs HE
HasBHOCTI  HAYKOBOT'O  CTyHeHs Ta  nyOjikamisM, a
npodeciiHoMy JIOCBiIy Ta piBHIO (haxoBoi kBamidikarii. Okpim
[bOTO, TMEJaroriuHi  MpaliBHUKHA  TMOBHHHI  TOCTIHHO
MIJBUIIYBAaTH pPIBEHb CBOIX MNPOQECiHUX 3HaHb, YMIHb Ta
HAaBUYOK Ha BUPOOHMIITBI. Takok BapTO aKIIEHTYBAaTH yBary Ha
rycToTi mNpodeciiHO-TEXHIYHUX HaBUaJIbHUX 3aKjIagax Ta
crieriaizamii mAroToBKH (axiBIliB 3aJIKHO BiJl OCOOJMBOCTEH
a/IMIHICTPATUBHO-TEPUTOPIATILHOTO MOLTY (3€MJIi, BOEBOJCTBA,
MYHIIUTATITETH).

Y  ®panmii  ynpaBiniHHS — TpOodECiHO-TeXHIYHUMU
HAaBYAIbHUMHU  3aKJaJaMd  BiAOyBaeTbcsi 3a MPUHIUIIOM
nenenTpamazaiii. ¥ Jladii QyHKIIIOHYIOTh TaK 3BaHI «BUPOOHUY1
HIKOJINY, 1€ 3100yBayi npoeciiiHoi OCBITH MalOTh MOKJIMBICTh
BKe Oyayunm (axiBiemM OTpuMaTd BUOIPKOBI J0JIaTKOBI
npodeciiiHi  3HaHHS, BMIHHS Ta HaBUYKM 3a OOpaHUM
MEPETiKOM.

IlikaBum € nocin Hinepmanais, ne nie LlenTpanbHuii
peectp npodeciiiHuX KypciB.
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CEKIIA 6. TEOPETHKO-ICTOPUYHI ACIIEKTH
PO3BUTKY IIPABOBOI HAYKH

leanoe B’auecnae Mukonaitoeuu

KaHouoam icmopuyHux Hayxk, 0oyeHm, 0oyeHm Kagpeopu
KOHCMUmMYYitiH020 ma aOMIHICMpamueHo20 npasa
Hepoicasnozo ynieepcumemy iHghpacmpykmypu ma mexHono2ii

YUCTE ITIPABOBYEHHS I'. KEJIB3EHA B
KOHTEKCTI PO3BUTKY ITPABOBOI HAYKHU.

UYucre npaBoBueHHs ['anca Kenb3eHa — 1e rpyHTOBHa
Teopiss OymoBM 1 (YHKIIOHYBaHHS TIpaBa B YMOBax
napnaMeHTchKoi  jeMokparii.  Moro  TeopeTMKo-IpaBoBe
JOCIIJKCHHS, SIKe BinOyBasoch Ha (OHI 1 MOETHYBAIOCH 3
(GbyHIaMEeHTAIbHUM  JIOCTI/DKEHHSIM Teopii JepikaBH, 3acal
JeMOKpaTii 1 mapiaMeHTapu3my[3], € akTyaJbHUM 3 TIO3HIIIH
HaIpaIfoBaHHs HOBUX METOJIOJOTIYHUX MiIXOIB 1 MEPCIEKTHB
pO3BUTKY mpaBoBOi Hayku. ['. Kenb3eH oaHUM 3 nepmmx
TEOPETUKIB TMPAaBO3HABCTBA TMOCTABUB MHUTAHHS JEMOJITHU3ALIT
mpaBa, «BIJIMOBH BiJI YKOPIHEHOI 3BUYKM CIOBITyBaTH
MOJIITUYHI BUMOTH, MOTHBYIOUM TaKUW MiAXi[ 1HTepecamu
MPaBOBO1 HAYKH 1 MOCUJIAIOYUCH HA SIKICh 00’ €KTUBHI YHHHUKI
[2, 6]. Haromomyroouu, M0 3MICT HAI[IOHATBHOTO YU
MIKHapOJAHOTO npaBa 00yMOBIIEHU I ICTOPUYHHUMH,
€KOHOMIYHUMH, MOPATbHUMH Ta TOJITHYHUMHU (HaKTOpamH,
BUCHMH 3a3HayaB, 10 IOPUJAYHA JOKTPUHA MA€ 3aiMaTUCS HE
COLIIaTbHUMH TEepPeAyMOBaMH YH MOPATbHUMHU 3acajlaMu
MPaBOBUX  YCTAHOBJIEHb, a CHEUU(DIYHUM  IOPUIAUYHUM
(HOpMaTHBHHM) 3MICTOM MpaBa. Ha HyMKy AOCTIIHHKIB IO
3100yTKIB ~ YHCTOrO TIPAaBOBYEHHS  HAJEXUTh  IJIMOOKE
JOCTIPKEHHST HOPMH TIpaBa, KeJIb3€HIBCHKUN MPOEKT OYIOBU
CUCTEMH TIpaBa, 3a KO0 Y HAI[IOHAJHLHUX MPABOBHUX CHCTEMaX
IOpUANYHI HOPMHU Y3TO/DKEHI MiK C000I0 Ta iepapXidyHo
po3TaiioBaHi y Buriaal mipamiau. Ha BepuiuHi miei mipamiau
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3HaXOJATHCS HOPMH KOHCTHTYLil. Jlemo HibK4e 3HaXOIAThCS
«3aralbHi HOpPMM», SKi BCTAHOBJICHI 3aKOHAMH a00 3BUYASIMHU.

OcranHimMu B 1ill iepapxii WAyTh IHIUBIAyalbHI HOPMH, SIKi
BCTaHOBJIIOIOTHCS CYIOBUMU YH aJMIHICTPATUBHUMH OpraHaMH MpH
BHpillleHHI KOHKpeTHHX crpas[l, 369]. IxepenoM €IHOCTI IpaBoBOi
cucremu I'. Kenb3eH BBaxaB IpyHTOoBHY HOopMY (die Grundnorm), sixa
HE Ma€ HOPMaTHBHOTO 3MICTy, aje TMpH IbOMY CIYIye
OOTPYHTYBaHHIO yCHOTO MPABONOPSAAKY B HigoMy. BoHa «mmoxoanTs
BiJl HA/UTIOACHKOTO aBTOPUTETY — Bif bora um Bijg cTBOpeHOi borom
MPUPOAH. . . LinHicTh, sIKa BCTAHOBIIOETHCS TaKOK HOPMOIO
Ha3WBalOTh a0COJIOTHOIO — Ha TMPOTHUBAry IIHHOCTI, sKa
BCTAHOBIIIOETHCS HOPMOIO, 3alPOBA/DKYBAHOID BOJBOBHM aKTOM
moaunny [2, 29]. ane BusHaueHus cytHocTi «die Grundnormy, sika
nepeOyBae HaJ yCi€l0 1€papXivHO0 HOPMATHBHOIO MipaMilor i
Oo0OyMOBJIIO€ YHHHICTh YyCiX IHIIMX HOPM, Yy TOMY YHCII
KOHCTHUTYIIIITHUX, Ha HAIITYy TYMKY, € KITFOUOBHM 0 PO3YMIHHS 3MiCTy
HOro YHUCTOTrO IPABOBYECHHS. I'pynTOBHA HOpMa HE MOXe
BCTAQHOBITIOBATHCS ~ KOJHOIO  BIAQJHOIO  IHCTUTYIIEIO 1 Mae
CIpUiMAaTHCS K 3arallbHe HKePEeIo YNHHOCTI yCiX HOpM 0e3 T0Ka3iB.
OTxe € MmiACTaBH TIMOTETHYHO CTBEP/DKYBATH MPO BH3HAHHS .
Kenb3eHom, xoua ¥ J€lI0 3aByalbOBaHE, IEPBICHOCTI MPUPOIHOTO
paBa i 3aJIKHOCTI Bl HhOTro TpaBa no3utuBHOTO[ 1, 370]. CroroHi,
KOJIM K B 3aXiTHOMY, TaK i y BITYM3HSHOMY NPAaBO3HABCTBI SICKPABO
BUP2XXEHO TIpolleC  30JIDKEHHS, KOHBEPTeHIl  IOPUIAMYHOTO
MMO3UTHBI3MY, FOCHATypali3My, COIIOJOTIYHUX Ta IHIIMX MPABOBUX
JOKTPUH, JTaHE METOJOJIOTIYHE TIIOJIOKEHHS YUCTOi Teopil mpaBa
HaOyBae oco0OnmBoi Baru. IlepcriekTHBU «pyXy 0 €BPOIEUCHKOTO
MIPaBOPO3YMIHHS»  CTUMYJIOIOTH  IHTETpaliiiHi  MOUIYKH
HaykoBIiB. CTajo OYEBHIHUM 1 3pO3YyMUIMM, IO MpPaBO €
HEBIJJUIBHUM BiJ KaTeropii cBoOOIM 1 CIpaBEJIMBOCTI, BiJ
OCHOBOIIOJI0KHUX IIHHOCTE! JIFOZICBKOTO OyTTSI.

XapakTepHUMH € HaMaraHHs TEperJISTHyTH OCHOBHI
MOCTYJIaTH HOPMATUBI3MY, 30KpeMa, PO MPABO SK MPUMYCOBO-
BJIa/IHE siBUIlE. Be3yMOBHO, iep:kaBHUI IPUMYC € IPUCYTHIM y
cdepi mpasa, aje JUIIE 3 OrNIAAY Ha T€, [0 BiH BUKOHYE YUCTO
IHCTpYMEHTaIbHy (YHKLiI0. AKTYyaJIbHICTb TaKOrO BHCHOBKY B
HOBITHIH VYKpaiHi MOCHIIOETHCST 3 OTJISIy Ha CYNEpEedHOCTI MiX
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noTpedamMy CyCIHiIbCTBA Ta €TrOICTHYHOIO MO3HWIEI0 HOCIS BIAJH,
3aTHOTO BTUINTH B 3aKOH BWTIAHI /Ui HBHOTO BapiaHTH MacoBOi
MOBE/IIHKY Joziei. JlepykaBHa BOJIS HE MOXKE MMEHYBATHCS MPAaBOM
JIMIIe Ha MiJICTaBl TOro, IO OTPUMYE KOpUANYHY Qopmy. 3a
BiJICYTHOCTI (popMambHO-BU3HAUEHOTO KPHUTEPis BIAMIHHOCTI IMpaBa
BiJl CBaBOJI BOHA MOXE HECTH 3arpo3u i OyTH HEOE3MEUHOIO IS
cycrinbcTBa. JOCBiI TOTaTITAPHUX PEKUMIB, KOJIU HAKOPCTOKIII,
HaWHENOAHIIN  MPABOMOPSAAKKA  MPOTOJIONMIyBad  caMi  cebe
«HAUTYMaHHIIIAMHA Ta HaNCTpaBeTABIITIMID) 3acBimuye
aKTyaJbHICTh BueHHs ['. Kenb3eHa B KOHTEKCTI B3a€MOIIOB’SI3aHOCTI
JeprkaBU 1 mpaBa. BimipBaHa BiJl J€MOKPATUYHOI JAEpKaBH OyIb-IKa
HalKkpama Teopis, y TOMY YHCIi Teopis YHCTOrO IIpaBa, CTa€
0e33aXMCHOI  Tepel  TOTANITAPHUMH,  ABTOPUTAPHUMU  Ta
KJICTITOOJIIrapXiYHUMHU 3arpo3aMu. B Halll 4yac CTaBJICHHS IOPHUCTIB 10
grcroro npaBoBueHHs [. Kenb3eHa cyTTeBO 3MiHIOETHCS. BOHO Bxke
HE CIPUUMAETHCSA SIK MIPABOBA JOKTPUHA MHHYJIOTO YH SIK «TJTHOOKO
AQHTUHAYKOBA MMO3UTHBICTChKA EKJIEKTUKa». OpraHiuHui 3B’ SI30K MK
YUCTHM TPAaBOBYCHHAM Ta IHIMUMH IMIIXOJAaMH JO TpaBa iCHYE.
BusiButr #0r0 M03BONIMTH UiTKA iMEHTH(IKAIsS OHUX MiAXOMIB i3
BimnoBigHuMu HUM cepamu mpaBoBoi aidicHocTi. [Ipu npomy
3HAYCHHs TEPMiHIB HE BapTO MEpeOUTBIIYBAaTH: «IPUPOIHE
MIPaBO», «ITO3UTHUBHE MPABOY - 11€ KATEropii He OHTOJOTIYHOTO,
a THOCEOJIOTIYHOTr0 3HaYeHHs. B peanbHiil A1iiCHOCTI HE ICHYE H1
MPUPOJHOTO, Hi MO3UTUBHOTO TpaBa. ICHye MpoOCTO mpaBo y
€HOCTI HMOT0 CyNEpeusIMBUX XapaKTepUCTUK, 30KpeMa Yy
€IHOCT1 peasbHOro 1 0axkaHoro. JKuTTe3gaTHuil HOpMAaTUBHUN
aKT, SKUOI0O BIH € HAyKOBO BHBIPEHMM 1 BIJIOBIAA€
¢dbyHIaMEeHTaIbHUM 1OTpebaM Ta 1HTepecaM CyCIHiJIbCTBA,
HUJIKOM  MOXe  OyTH  OXapaKTepU30BaHUH  3MICTOM
«apupoanocti» [1, 381].

HaykoBa cnagmuna ['anca Kenp3eHa Hagae MOXXIHBICTH
3aCTOCOBYBAaTH 1HCTPYMEHTapiii MO3UTUBHOTO TIpaBa JJis
pedbopmyBaHHS TPaBOBOi CHUCTEMH YKpaiHW, YB s3aBIIH
JIEMOKpATilo 13 peasizallielo JAep)KaBHOI BIAAM y TPaBOBIN
JIepIKaBi.
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IMUTAHHSI CTAHOBJIEHHS 1 PO3BUTKY
AJIBOKATCBKOI IPO®ECII Y HAYKOBHX
NOCJIIKEHHSI: ICTOPUYHUMA ACIIEKT

KokeH 13 cy4acHHX MpaBOBUX IHCTUTYTIB Ma€ CBOIO
BJIaCHY 1CTOpPII0 CTAHOBJIEHHS. 3 PO3BUTKOM CYCIIJIbCTBA,
YCKIJIQJHEHHSM HOro CTPYKTYpH Ta IHCTHTYTIB Ha TEBHOMY
erami 1CHyBaHHS CYJOBOI'O IIPOLIECY BHHHUKAE 1HCTUTYT
aZBoKaTypu. SIK BBakae OUIBIIICTP BYEHHUX IOYATOK HOro
3apOJIKEHHS, CAra€ 4YaciB JI€pKaBHUX YTBOPEHb AHTHYHUX
I'pentii Ta Pumy, 3axinHoeBporneicbkux aepxas CepeTHbOBIUYS
[1,c. 108].
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B cBoo yepry BUTOKM aBOKaTypH Y KpaiHHU 3’ ABIISIOTHCS
B niepioa KuiBcbkoi Pyci, craHOBIIEHHS IPOXOHIIO B TOJIBCHKO-
JUTOBCBKIA 100i, a B MOJAIBLIMX Iepiogax icTopii BoHa
MPOJIOBXKKJIA CBI  CBOJIIOIIHHUN PO3BUTOK. YKpaiHChKa
aJIBOKaTypa MOCTIHHO 3a3HaBaja 3HAYHOTO BIUIMBY IPABOBHX
CUCTEM IHIIMX JepXkaB /10 CKJIaTy KX y MUHYJIOMY BXOIMIN
Hami 3emii. BiamoBigHO BOHA 1 cama akTHBHO BIUIMBajia Ha
o/ii, 110 MaJIi MICIE B CYCHUIBHOMY 1 JIEPKABHOMY KHTTI LIUX
KpaiH [2, c. 11].

3HaHHS 1CTOpii CTAHOBJIEHHS Ta PO3BUTKY aJBOKATypu
JIOTIOMAarae I0-HOBOMY IOIIAHYTH Ha €W IIPaBO3axUCHUUI
1HCTUTYT. Lle 1acTh MOXKIIMBICTh BUMTUCS HA CBOIX 1 HA UYKUX
MOMUJIKaX Ta HE TOBTOPIOBAaTHM iX B MailOyTHhOMy. be3
BUKOPUCTAHHS ICTOPUYHOTO METOAY HAayKOBOTO ITi3HAHHS
HEMOXIIUBO PO3KPUTH JKOJIHE 3 MUTAaHb aJBOKATYPH.

Jlo aaBOKaTIB-ICTOPHUKIB IMEPIIOi XBHJII MOKHA BiJIHECTH
€.B.BacbKoBCBKOTO, sIKHi Yy Tipami «Opranizaiis aBOKaTypH»»
(1893 p.), mOCHiKYyIOUdM TPUPOIY aJBOKATypH, 3a3HAUaB:
«MoykHa Hamepes cKa3aTH, 110 Ha NePIINX MOpax IPUAMIHOTO
PO3BUTKY MU HE 3YCTPIYaEMO aJIBOKATypu Y TOMY BHUTJIAII, B
SIKOMY BOHA ICHY€ HUHI y €Bponeiicbkux HapoaiB. [loni6Ho 1o
BCIX COIlIAJIbHUX YCTaHOB, BOHA HE BUHUKAE Bi/Ipa3y B MOBHICTIO
OpraHi30BaHOMY BUIJISI, a 3'BISETHCS Yy KUTTI CIIOYATKYy B
¢dbopMi HE3HAUHOrO 3apojKa, SIKUH MOXe MPH CIPHUATIUBUX
yMOBaX PpO3BUHYTHUCH 1 JOCATTH MUIIHOTO PO3KBITY, a IpH
HECHPUSTINBUX YaXHYTH 1 )KUBOTITH B TIyIIHHD [3, c. 14].

3 Toukm 30py LSA.Cemenroka, cepen IOCIHITHUKIB-
MpaBHUKIB  BIJICYTHE €auHEe OadeHHs II0JI0 MOMEHTY
BUHUKHEHHS TIPOQeCciiiHOl aIBOKATypH Ha YKPATHCHKUX 3EMIISIX.
Opni  po3risiiaoTh 11 CTAaHOBIEHHS 3  OpTaHi3aIliifHOTro
oopMiIeHHS Ta 3aKOHOJABUOTO 3aKpPIIJICHHS aJBOKATCHKOT
nisutbHOCTI Ik mpodecii B Cratyrax Benmkoro kHs3iBcTBa
JIutoBCchKOTO (M.P.ApakensH, B.O.Casronpka,
O.J1.CBsaTOUbKHI, O.B.Cuneokwuit). oo mociigHUKH
(T.B.BapdomnomeeBai T.71.) BBaXKarOTh, IO aJBOKaTypa sK
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npodeciifHa mpaBoBa iHCTUTYLIA Oyna copmoBaHa i Yac
npoBeAeHHS cy10Bo1 pedopmu y 1864 p. [4, c. 37]

Opnnak, six BigzHauae B.JI. BpocnaBcbkuii, 0OMeXHMBIIUCH
TEPMIHOM «aJIBOKaT (manumit TepMiH AKTUBHO
BUKOPUCTOBYBaBcs Jymiie B XX CT.), MH BiIMOBIISIEMOCS BiJ
CTOJIITHBOI 1CTOPIi MPECTAaBHUKIB CTOPOHH 3aXUCTY B CYJOBHX
iHcTranmisx Peui Ilocmomuroi Ta Benmukoro KHsA31BCTBa
JIutoBcrkoro. Tomy mo mepiony, mo nepeayBaB XIX cr., BiH
NPOIOHYE BXKUBATH TEPMIH «IIPaBO3aXUCHUK» [5, c. 25].

[IponoBKy04YHM 1CTOPUYHUIN EKCKYpC XOUEMO 3a3HAYUTH,
0 TMepIr HayKOBI TIJAXOAW IO BHUCBITICHHS ICTOPUKO-
MPaBOBUX OCOOJIMBOCTEH 3apOKEHHS, CTAaHOBIEHHS Ta
PO3BUTKY aJBOKaTypH Ha YyKpAiHCBKIA TepuTOpii Oymm
3acTocoBaHi B pyriii mojoBuHi XIX cT. — nepiuiii mogouni XX
CT. y gdociipkeHHsx €.B.BackkoBchkoro, M.BonommuHa,
JI.T'ankeBuya, M.UybaToro Ta iHIINX.

VY pansHcekuii mepiog Oyno OmyOJIiIKOBAaHO YMMAJIO
HAayKOBHX myOmikamid 3 icTopii aJgBOKaTypu B MexXax
TOTOYACHOT 1i1eosiorii KoMyHi3My Ta comianizmy JI.I'oTii0,
I'.quinpos, JI.3notnikoB, O.®.KictsakiBcekuid, [.JliBmmmip,
b.ITogonbchkuit, M.Pomanrok, Ta iumii [6, ¢.32-33].

Tak, B pOKM HE3aNEKHOCTI YKpaiHM TEOpeTUYHE
MIAIPYHTS. YKPaiHChKOI aJIBOKATChKOiI HAyKH CTBOPWUJIM TaKl
naykoBli, sk LAmgpyxis, C.C.Bamaypka, M.JI1.bpons3,
B.C.biryn, T.B.Bapdonomeesa, [.b.Bacinmuk, T.b.Binbuuk,
B.A.I'Bo3mii, LIO.I' moBaupkuid, €.C.lypHos,
B.B.3abopoBchkuit, C.O.IBanunnKuid, A.B.Menanuyk,
M.IletpiB, B.O.Cssitoubka, C.S.®dypca, Ta OaraTo iHIIUX, SKi
30arauyioTh BITUM3HSIHY [PaBOBY HAyKy JOCIIKEHHSIMHU
ICTOpUYHHMX €TamiB Ta MpoleciB (OpMyBaHHS BITUYM3HSIHOI
aJIBOKATypH B1JI HAMIaBHIIINX YaciB IO CHOTOJICHHS.

Xotisock 0 3rajiaTH i 3a JucepTarito Ha 3100yTTs CTyNeHs
JIOKTOpa JiepKaBHOTO IMpasa 3a Temoro: "lcTtopis aaBokatypu y
CTapoJaBHIX HapofiB", mo Oyma 3axumieHa B 1869 p. y
XapKiBCbKOMY 1MIIEpATOPCHKOMY YHIBEPCUTETI MpodecopoM
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CrosHoBuM AHapieM MukomaiioBuueM. YnaHiil mpaii aBTop
3a3HayaB, 110 «AJBOKAaT Ha KOXHOMY KpOIl 3ycTpidae
CYCIIIBHE 3JI0, SIKE MaiKe 3aBKIU OB’ A3aHE 3 €rOiCTUYHHMHU
iHTEepecaMu OKpeMHUX oci0, MUIMX KiaciB abo Kopriopariii.
BinmMoBa Bim 3axmcTy TOMIOHMX  IHTEpPECIiB  3HAYHO
TMOJIETIIYETHCS, KO a/IBOKAT Ma€ 32 COO0I0 YUCIICHHE, CUIIbHE
Ta HE3aJICXKHE TOBAPUCTBO 13 JIFOJICH OJHOTO 3aHATTA. SIKIO K
CBOSL BOJsI a00 HEOOXITHICTh BIJJIACTh B PYKH CIIPaBy,
HebOe3neyny s Oe3KOPUCIUBOCTI ad0 TiIHOCTI 3aXMCHUKA, —
TOJ1 TOBapHIllaM JIeTiie B3HATU: HA CKIJIbKU BCTOSIB aJBOKAT
poTu crokycu» [ 7, c. 136].

Sk G6aunmo, Bxke HanmpukiHii XIX cT. HaykoBLIEM Oyi0
3pO0JIEHO BHCHOBOK IIOJIO TOTPEOH PO3BUTKY OpPraHi30BaHOI
a/JIBOKaTchkoi mpodecii, 10 3HAYHOIO MIPOIO MOJETIIUTD 3aXHCT
npodeciifHuX TpaB aaBOKATIB, TPOTE, 3 IHIIOTO OOKY, BOHA Oyze
B 3MO031 TaK0X 3a0€3MeUYUTH KOHTPOJIb 32 TiSIBHICTIO a/IBOKATa
3 OOKY aJJBOKaTChKOT'O CITIBTOBapUCTBA.

B cBow wuepry, 3actynHuk I'onou HAAY, PAY
B.A.I'B03iii cayniHo Bifg3HAyae, M0 3HAYHUI Yac yKpaiHCBKI
3eMiIl mepeOyBaly MiJl BIQAOK0 IHIIMX JiepkaB. BincyTHicTb
BJIACHOTO HAIIOHAJIFHOTO 3aKOHOJIABCTBA, CIIPSIMOBAHOTO Ha
NIATPUMKY  YKpAiHCBKUX  IHCTHTYLIH, y TOMY YHCII
MPABO3aXHUCHUX, HE CIPHsUIA PO3BUTKY CAMOBPSIHUX OPTaHiB
YKpaiHChKOI aJBOKAaTChKOI CHUTBHOTH. ColliambHO-MOMITUYHI
moaii XX CTONITTA BKpall HETAaTUBHO BIUIMHYJIM Ha IEH
PO3BUTOK 1 Ha NECATWUIITTA 3aralpMyBanu ioro. OpmHak, i3
3100yTTAM  YKpaiHOIO  HE3aJeKHOCTi, OOpaHHSIM  HEIO
JEMOKPAaTUYHOTO MUISAXY, BITYM3HSHA aJBOKaTypa OTpuUMaia
IIAHC CTBOPHUTH  HE3AJCKHI OpraHd  CaMOBpSAyBaHHS,
TISUTBHICTD SIKMX BIATIOBITA€ HE NUIIE ii BIACHUM MOTpedaM Ta
3armMTaM, ajie ¥ MparHeHHsIM CyCITiIbeTBa [8, ¢. 44].

[TincymMoByrOUM MOKHA 3a3HAUUTH, 110 3pOOUTH CEpHO3HI
BHUCHOBKH 3 NMpoO0JIeM aJBOKaTypH Ha IiJCTaBl aHAI3y JHILeE ii
Cy4aCHOTO CTaHy HEMOXJHMBO. bkl TOYHO 3pO3yMITH
MOJIOKCHHST B SIKOMY 3HAXOJUThCS HA CHOTOJHINIHINA JIeHB
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IHCTUTYT aJIBOKATYpPH, CIIPOTHO3YBATH TOSIBY HOBHX BHKIIUKIB,
Ta OLIHUTH TEPCHEKTUBHU IOAAIBIIOTO PO3BUTKY MOXKHA
[UIIXOM JIOCHI/DKCHHST TOSIBUM, PO3BUTKY Ta €TalliB HOTO
MOJJAJIBLIMX [1€PETBOPEHb K HA TEPEHAX HALIOI Iep’KaBH TakK 1 B
cBiToBoMy (opMmari. JleranbHU OrJIsii OCHOBHHUX 1CTOPUYHHMA
€TaIiB aJIBOKaTChKOI mpodecii gae MOKIUBICTh TOOAYUTH 11 HE

JUIIe B CTaTHLi, ajie W B JAMHAMIIl HPOTPECHBHUX 3MiH.

BianosiiHO, MUHYJE 1HCTUTYTY aJBOKATypu HPU JETAIBLHOMY

BUBYCHHI PO3KpHBae 0araro Ba)XJIMBUX BJIACTUBOCTEH i

CY4aCHOTr'0 CTaHy Ta IEPCIEKTUB PO3BUTKY B IN100a1130BaHOMY

Ta TEXHOJIOTTYHOMY CBITI.
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3aauvs Hamania Bonooumupiena,

00KMOp IOPUOUUHUX HAVK, OOYEHM,

npoghecop xkagheopu Koncmumyyiino2o ma
AOMIHICMPAMUBHO20 Npasa

eporcasrnozo ynisepcumemy inghpacmpykmypu ma mexHono2iu

AKICTb TA ECEKTUBHICTb HOPMATHUBHO-
INPABOBHUX AKTIB K BIIITIOBIJAb HA IIOTPEBU
ITPABOBOI'O PEI'YJIIOBAHHA

Iupoxomacmrabna BiffHa pocii mnpotu Ykpainu
00yMOBMJIM HEOOX1/IHICTh 3alIPOBAKEHHSI LI1JI01 HU3KHU 3MIH Y
HOPMAaTHBHY OCHOBY CYYaCHOT'O pETyJIOBaHHS CYCHUIbHUX
BIJIHOCHH, IpPH 1IbOMY OCHOBHI MHpOOJEMH OXOILIIOIOThH
e(eKTUBHICTh IPABOBOI0O 3aXUCTY MpaB JIIOJUHU i Yac BiiHH,
3a0e3nedeHHs CTIpaBeIITMBOCTI Ta MIPaBOTIOPSIIIKY,
rapaHTyBaHHS HAIIOHAJbHOI O€3MeKr Ta 3aXUCTy CBOET
TepuTOpiaibHOi  ITicHOCTI.  BincyTHicTh  HOpMaTHBHO-
MIPABOBUX OCHOB PO3POOKH 3aKOHO/IABCTBA BIIMBAE HE JIUIIE HA
fioro 3MmicT, a W (QopMyBaHHS TNPABOBUX KOHCTPYKIIIH
YPETYJIIOBaHHS KoOja CYCIUIBHUX BIJHOCHH, 3aIsl SKHX
PO3pOO0IISIETHCS HOPMATUBHO-TIPABOBUI aKT, BU3HAUCHHS METH
3aKOHY 3 UMM TIOB’si3aHa peajizarlis Horo HOPM 1, SIK HACJI1 0K
— pe3ynbTarT iX Jii, 10 B CBOIO YEPT'y CYTTEBO 3HIKYE HAIEKHUI
piBeHb €(EeKTHUBHOCTI  3aKOHOJABCTBA Ta TrapaHTyBaHHS
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JOTPUMAHHS MPaB i CBOOOT JTOANHH.

IIpaBoBa cucrema VYkpaiHu BXe TpHUBaJuld dYac
norpeOyBaja KOMIUIEKCHOI HOPMAaTHUBHOI periiaMeHTalii, ska
3/1aTHA BUPILIMTU NMPOOJIEMH B3a€MO3B’SI3Ky IPUHHATOI HOPMHU
13 pesynbraroM 1ii J1ii Ta g03BoiMWIa O OI[IHIOBATH BIUIWB
IIPOEKTY HOPMATUBHO-IIPABOBOI'0 aKTy UM JI1F0YOi HOPMHU IIpaBa
Ha CychiabHI BigHOcHHM. CIiji 3a3HAYUTH, MO0 3aKOHOTBOPII
pobuiii cripoOW HOPMATUBHO BU3HAUWUTH  CITIBBIIHOIICHHS
SKOCTI 3aKOHOJABCTBA 13 €(EKTUBHICTIO MPAaBOBHUX HOPM Yy
IPOEKTI 3akoHy YkpaiHu «lIpo HOpMAaTHBHO-IIPABOBI AKTHUY,
akuii  OyB mpuitHatuii 'y 2000 pormi, ane BeTOBaHHMA
[Ipesunentom  YkpaiHu uepe3 HOro  HEBIAMOBIAHICTH
Koncrurynii Ta 3akoHam VYkpainu, ki € 0a3oBUMH Yy
peryioBaHHi BiANOBIIHUX BIJHOCHH, TaK 1 4epe3 HAsBHICTh y
HBOMY TPOTAJMH, BHYTPIIIHIX CYIEPEYHOCTEH TOIIO Ta
ckacoBanuii y 2001 poui [1]. HoBum eramom y BupimieHH1
OKpECJIeHOI pobsieMy cTano NpuiHATTA Yy ceprHi 2023 poky
3akony Ykpainu «lIpo mnpaBoTBOpuy HisSUIBHICTBY [2], sIKui
OyZe BBEICHO B JIIFO Yepe3 OJMH PIiK 3 JHS MPUITMHEHHS a00
CKaCyBaHHS BOEHHOIO CTaHy B YKpaiHi BBEJEHOro YKa3oM
[Ipesunenta VYkpainu "IIpo BBeAEHHS BOEHHOTO CTaHy B
VYkpaini" Big 24 mororo 2022 poky No 64/2022, 3aTBepiKeHUM
3akonoM Ykpainu "lIpo 3atBepmxenHs Ykazy [lpesunenta
VYkpainu "IIpo BBeieHHS BO€HHOrO cTaHy B YKpaiHi" Big 24
mortoro 2022 poxy No 2102-1X.

SIkicTh 3aKOHO/IaBCTBA JOLLIBHO OI[IHIOBATH SIK Ha PiBHI
CUCTEMH IpaBa B LIJIOMY, TaK 1 Ha piBHI OKPEMHX HOPMaTHUBHO-
NPaBOBUX akTiB. 30KpeMa, Ha cTajali MepeBipKku  iX
KOHCTUTYIIHHO-TIPABOBOi TPUPOAM BHUSBISIFOTECS OCHOBHI
nedextn couianbHOro 3MicTy. TakuM YMHOM BiaOysocs
BpETyJIOBaHHS  OpraHi3ariiHO-TIPaBOBOrO  3a0e3medeHHs
HOPMOTBOPYOI TisSIIBHOCTI B YKpaiHi, SKUM BU3HAUEHO CHCTEMY
HOPMATHBHO-TIPABOBUX AaKTIB Ta BCTAHOBJICHO SIK MPOIEIYPY
BIUIMBY IPOEKTIB HOPMATUBHO-IIPABOBUX aKTIB HAa CYCIUIbHI
BIJIHOCHHH, TakK 1 OI[IHKY €(EeKTUBHOCTI peasi3alii NpuiHATHX
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aKTiB 3aKOHO/IaBCTBA 32 JIONIOMOTOI0 MTPABOBOTO MOHITOPHHTY.

Ie#i 3aKoH JO3BOJIMTH OLIHIOBATH PiBEHb €PEKTUBHOCTI
peaizanii HOpM IpaBa MpH 3AIMCHEHH] MOJITHKH JepKABH UM
OpraHiB MICIICBOTO CaMOBpPSyBaHHS 4Yepe3 IHCTPYMEHT
MIPABOBOT'O MOHITOPHHTY 3a JIOMIOMOTO0 aHAJi3y 3BiTiB OpraHiB
JIep>KaBHOI BJaJy Ta MICLEBOIO CAMOBPSIYBaHHS, CKJIaJEHUX
Ha TMIACTaBl 3aKOHY; pPE3YJIbTaTiB MAapIaMEHTChKHX Ta
KOMITETCBKUX CIIyXaHb; PO3YKPYIHEHUX CTaTUCTUYHUX JIAHUX;
MaTepialliB  Cy/lOBOi MPaKTHKH; pPE3YJIbTaTiB  HAYKOBHX
JOCITIIJDKEHB; 3BITIB Ta 1HIIOI 1H(OpMAIii, OIyOJIKOBAaHUX
MDKHAPOJHUMH 1 IPOMAJICBKIMH  OpTaHi3alisiMu Ta
MOJITHYHUMU MapTisiMA;  3BITIB, MIJATOTOBJIEHUX 34
pe3yiabTaTaMu  MPOBEIACHUX myOTIIHUX KOHCYJIbTAIII;
3BEpHEHb TPOMAJsfH; IHIIMX JUKepeld, B TOMY YHCII
BIIKPHUTHUX, IO MICTATh HEOOXIIHY JUIS 31 CHEHHS MTPABOBOTO
MOHITOpHUHTY iH(opMariito [1].

[lpakThka BUKOPUCTAHHS TIOHATTS «E()EKTUBHICTH
MOKa3ye, 10 BOHA € MIPOK MOKJIMBOCTI, ajge He Oyapb sKoi, a
Ti€l, sIKa BUpaka€ METy JIIOJUHH, peaiisye ii imero. A Tomy
e(pEeKTHBHICTb € MEXEI0 MOXIMUBOCTI 3 TOYKH 30py il
HAOMMKEHHA [0 HaWOUIBII  JOLUILHOTO, HEOOXiZHOTrO
(moTpiGHOT0) pe3ybTaTy. MmeThest Mpo GIM3BKICTH 0 METH B
if onTuManbHOMY BupakeHH1 [3]. BapTo Takox 3BepHYTH yBary,
0 JI0 3MICTy Kareropii «e(eKTHBHICTb» HE BIJHOCHUTHCS
000B’SI3KOBICTh HASIBHOCTI MO3UTHUBHOIO PE3yJbTaTy Ta ioro
MakCcUMalbHUM  cTymiHb.  EdexTuBHiCT  MoOXke  Oytu
HEraTHBHOIO Ta BUPAXXATUCh Y PI3HIA Mipi (HU3bKIH, cepeaHiil,
BHCOKIiA).

Ha cporomHi ropunuHa 1yMKa Bke BUPOOUiIa BCeOIuHy
1 JIOCUTh THYYKY CHCTEMY KPHUTEpiiB OLIHKU €(PEeKTHUBHOCTI il
HOPMHU JUIS 11 SIKICHOTO BUMIpPY Ta MOKa3HUKIB OLIHKH IPaBOBOL
e(eKTUBHOCTI 3aKOHOJIABYMX MPUITUCIB 1 TPABOBUX MiH, A ii
KuIbKicHOro BuMipy. Kpurepiil epexkTtuBHOCTI 1ii HOpMHU SIK
SKICHa BeIMYMHA BiJJOOpaxae Te, 10 pe3ylbTaT po3poOKU Ta
MPUHHATTSA IIPaBOBOI1 HOPMHM JIOCSATHYTHH, BOJHOYAC
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KUTbKICHUM BHUMIpOM Jii HOpPMH TpaBa MOXHA BHUIUIHTH
MMOKa3HUK piBHA €(EeKTUBHOCTI Aii HOpMH mpaBa. [lokazHHK
piBHS edeKkTUBHOCTI Aii HOPMH TMpaBa € «IMHAMIYHOIO»
O3HAKOK MEXaHI3My IMpaBoBOro peryntoBaHHs. KinbkicHM
acIeKT XapaKTepH3ye BIUIMB HOPMATHBHO-TIPABOBOTO aKTy Ha
MMO3UTUBHY YW HETaTHBHY JUHAMIKYy  PI3HOMaHITHUX
COLIIAIbHUX TPOIIECiB, SKi CTAHOBJIATH 3MICT JIAHOTO KOJIa
cycrmuibHUX BigHOcHH [4; ¢.374]. KinbKicHUH TOKa3HUK
BHU3HAYa€ TAaKOX YMOBHM €(EKTUBHOCTI HOPMH TIpaBa, IO
J03BOJISIE OLIHUTH (DAaKTUYHY Ta €KOHOMIYHY ii IIHHICTh. B
CBOIO 4Yepry, SKICHHHA IOKa3HUK BioOpaxkae ePeKTHBHICTH
HOpPMHU TIpaBa 4epe3 ColiadbHy I[IHHICTh CaMOTo MpaBuia
noBeiHKK. UM BUINA SKICTH HOPMH IIpaBa, THM Baromiiia BOHA
JUISL CYCIIIBCTBA, OCKLUIBKU HEOOX1THOI YMOBOIO €()EKTUBHOCTI
€ colianrbHa OOYMOBIICHICTH HOpPMH TIpaBa. Bci iHII ymoBH
e(eKTUBHOCTI 3HAXOAThCS 3a MEKaMu HOpMHU TpaBa. Bapto
TAKO’K BKa3aTH, IO JJISi Pe3yJbTaTUBHOTO Ta JII€EBOTO
PETYIIOBaHHS CYCIHIIBHOTO JKUTTSA 3aKOHOJABCTBO TOBHHHO
OyTH SKICHUM Ta TPUIATHUM JI0 3aJ0BOJICHHS BiJITOBITHUX
moTped CyCHiIbCTBA, a TAKOXK BIAMOBIJATH COLIAIbHUM pealtisiM
(EKOHOMIYHHM, TOJIITUYHUM Ta IHIIUM), TOMY aKLIEHT pOOUTHCS
Oe3mocepeIHbO Ha 3MICT 3aKOHY [5].

Buknagene  BHIE  TOBHICTIO — y3TOJUKYETBCS 3
MOJIOKEHHSAMHU 3akoHy YKpaiHu «[Ipo mpaBoTBOpUY [isUTBHICTBY,
SIKHM BU3HAYCHI JIBa BHUJM OIIIHOK HOPMATHUBHO-TIPABOBUX aKTIB —
OIiHKA BIUTMBY, IO 3aCTOCOBYETHCSI MPH CKIAJAHHI JOKYMEHTIB
IOPpUJIUYHOI0 TIIPOrHO3yBaHHA Ta 4YacC dKO1 OLIHIOETHCA BIUIMB
KOXKHOTO 3 TIPaBOBUX BapiaHTiB BUPIIIEHHS MTPOOJIeM Ha CYCIIUIBCTBO,
a TaKOX COIliaJbHi, MPaBOBi, MOJITHYHI, €KOHOMIYHi, €KOJIOTI4Hi,
anMiHicTpaTuBHi @00 1HII MOKJIMBI HACTIAKU i HOPMATHUBHO-
MPAaBOBOTO AaKTy Ta OIliHKa e(QEeKTUBHOCTI peai3alii akTy
3aKOHOJABCTBA B TMPOIIECI IPABOBOIO MOHITOPHUHTY, SIKa
3IACHIOETHCS HA TIJICTaBl aHAJI3y PI3HUX 3BITHUX JJOKYMEHTIB
Ta IHIIMX YUHHUKIB, SKI BIUIMBAIOTh Ha 10 HOPMATHBHO-
npaBoBoro akty. Ilo3uTuBHUM € Te, M0 0OM/Ba BUAU OIL[IHOK
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MalOTh €IMHY METY — MiABUIICHHS e()eKTUBHOCTI 3aKOHO/IaBCTBA
VkpaiHu, a TakoX Te, M0 BOHA 3/IHCHIOETHCS 3 YpaxyBaHHIM Ta
mifcTaBl peKOMEHAAlid Ta pe3yabTaTiB isSUIBHOCTI HAayKOBOL
cuineHOTH [4]. Takum YHMHOM, TPOBEAEHHS OIIHKH SK BIUIHBY
HOPMAaTHUBHO-TIPABOBOTO aKTy Ha CYCHUIbHI BIIHOCHHM Ha eTarli
MPOTHO3YBaHHS, TaK 1 Ha eTam #Horo peam3amii — chopmye
MepeyMoOBH  UIE  PO3POOKM UYMW 3MIHM aKTyaJlbHOTO B 4daci
3aKOHO/IaBCTBA y TEBHIN cepi peryitoBaHHA Ta CTaHE CHCTEMHHIM
TEXHIKO-IOPHUIMYHUM IHCTPYMEHTOM, SIKMH JO3BOJUTH BHSBUTH
HE/IONIIKA aKTiB  3aKOHOJABCTBa, c(POpPMYyE YMOBH Ui JIi€BOi
peamizamii HOpMHU TIpaBa Ta 3a0€3MEYNTh SKICTh 3aKOHY, THM CaMUM
OXapaKTepU3ye MOKa3HUK Horo edeKTuBHOCTI [1].

3acTocyBaHHS KUIBKICHUX Ta SKICHUX TIOKa3HHUKIB IPH
OIIiHIII €(pEeKTHBHOCTI peai3allii HopM IpaBa JI03BOJIUTh BUSHAYNTH 1X
e(DeKTUBHICTh, 3 TOUKH 30py 3abe3nedyeHHs OAJIAHCY I1HTEpECiB
JepkaBu 3  MOTpedaMM CYCHUIbCTBA, 3AJIEKHOCTI SIKOCTI
3aKOHOJABCTBA BIJ JOTPUMAaHHS BCTAaHOBIICHUX 3aKOHOM
Ykpainu «Ipo [IPaBOTBOPUY TUSITTEHICTBY BUMOT
HOPMOTIPOEKTYBAaHHS Ta BU3HAYUTH CTYIIHb COLIaTbHOT
IIHHOCTI ITPaBOBOT HOPMH.
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Epzapo Hamania Mukonaiena

Kanouoam MeOudHuUx Hayk, OOYyeHm

O0oyeHm Kagpheopu MeHeONCMeHmy 0XOPOHU 300P08 5
Hayionanvrnoco meouunozo ynieepcumemy

im. O.0. boeomonvys

HEPCIIEKTUBH BITPOBAIZKEHH S HPI/IBATI:IOi
CYAOBO-MEIUYHOI EKCIIEPTHU3U B YKPAIHI

Beryn

VY cydacHMX yMOBax BiifHHM, IO TpuBa€ B YKpaiHi, Ta
3arajbHoOl COLIAJIbHO-€KOHOMIYHOI HECTaOLIbHOCTI ITUTaHHSI
3a0e3neueHHs] MPaBOCYAIs CTa€ HAA3BUYAHHO AKTYyaJbHUM.
CyuacHa cya0BO-MeAMYHA EKCIEePTH3a € OJHIEI0 3 KIFOYOBHUX
JAHOK TIPAaBOBOi CHCTEMH, SKa TOTpeOye KapAMHAIBHHUX
pebopm. Ha xanb, pgepkaBHI €KCHEpTHI YCTAHOBH, fKi
¢byHKIIOHYIOTh Ha 0asi 3acTapiiuxX CTaHIApTiB Ta HE MalOTh
JOCTaTHBOTO TEXHIYHOrO 3a0e3leueHHs, Haedanl dJacriie
JEMOHCTPYIOTh CBOIO HEe(EeKTHBHICTh. 3 OIJISAYy Ha IIe,
CTBOPEHHS IHCTUTYTY NPUBATHOI CY/I0BO-MEINYHOT €KCIIEPTU3H
MOCTa€ K BAXKIUBUN KPOK y HANPsAMKY ITOKPAIICHHS
MIPABOCYJIS.

IMocTanoBKa mMpodJieMu

Jlep>kaBHI €KCIIEPTHI YCTAaHOBU YKpaiHU MPOJOBKYIOTh
(yHKIIIOHYBaTH Ha OCHOBI paJiHCbKUX MPHUHIIMIIIB, SIKI BXKE HE
BIJNOBIJAIOTh CydyacHUM peamisM. lLle copuuuHse 3HauHI
npoOJeMH, 30KpeMa 3aTPUMKH Y TPOBEIEHHI €KCIIepPTH3, IO
HEraTUBHO BIUIMBA€ HAa TEPMIHM PO3IJAAY KPUMIHAJIBHUX 1
UMBUIBHUX CIpaB. SIKICTh MPOBEACHUX EKCIEPTHU3 4YacTO HE
BIJIMOBIZA€ OYIKYBaHHSIM CYAIiB Ta CTOPiH NPOIECY, IO
MipUBAE JI0BIPY O CUCTEMHU MPaBOCY/As B LijloMy. B ymoBax
BiifHM mpoOiemMa cTae€ IIe TOCTPINIO, OCKITBKH 3POCTac
KUIBKICTh CHpaB, Kl NOTPEOYIOTh TEPMIHOBOI'O €KCIIEPTHOTO
BTPYYaHHSI.

Mertoto 1i€l poboTH € aHami3 mpodseM, OB’ I3aHUX 13
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HEe(EeKTHBHICTIO JIEP’KABHOI CYZOBO-MEAMYHOI EKCIEPTH3H, a
TaKOX apryMeHTallis JOIUIbHOCTI BIPOBAKEHHS HE3aJIeKHOT
IIPUBATHOI CyJl0BO-MEANYHOI EKCIIEPTU3H. 3okpeMa,
PO3IIISIIAETHCSI MOXKIIMBICTD 1HTETpallii MPUBATHUX EKCIIEPTIB,
aki Morum O 3abe3meuuTH  Kpamly SKiCTh  eKCIIepPTH3,
OTICPAaTUBHICT, BUKOHAHHS Ta BIAMOBIIHICT MIKHAPOJIHUM
CTaH/IapTaM.

1. Cran nep:kaBHOI CyIOBO-MEIWYHOI EKCIIEPTH3U B
VYkpaini

1.1. HegoctaTHs €epeKTUBHICTD JEP’KaBHUX EKCIIEPTHUX
YCTaHOB

HepxaBui  boopo  cyaoBo-menuyHOi  eKCIEepTH3U
CTHUKAIOTBCA 3 Oararbma CTPYKTypHUMH TMpobiemamu. Ilo-
nepie, o0nagHaHHs, sIKe BUKOPUCTOBYEThCSA Y OUTBIIOCTI ITUX
YCTaHOB, JIaBHO 3acTapiio 1 HE BIJIMOBIAA€ CyYaCHUM
cTannapraMm. bpak ¢iHaHCYBaHHS HE J03BOJSIE OHOBHUTHU
TEeXHIYHY 0asy, M0 3HAYHO YCKJIQJHIOE IMPOILECH CKCIEPTHUX
nochimkenb. Ilo-gpyre, Hectaua BHCOKOKBaTi(hiKOBaHUX
¢daxiBIiB TPHU3BOAUTH JO HAKOMHMYCHHS HEBUKOHAHHUX
eKCIepTu3 Ta 3HauyHOro 30inblneHHs uepr. lle ocoGmmBO
KPUTUYHO B YMOBax BIMHM, KOJM IIBHUJKICTb 1 TOYHICTb
eKCIepTU3 MoXKe Oe3MocepelHhO BIUIMBATH HA 3aXUCT IMpaB
MOTEPILIHX.

1.2. HeBiAMmoBiAHICTh Cy4acHUM BUMOTaM

JlepxaBHa CyJqOBO-MEAMYHA €KCHepTh3a B YKpaiHi
J0Ternep KepyeThCss HOPMATUBHUMU aKTaMH, PO3POOTICHUMH I1e
3a paITHCHKUX YaciB. MeTO KM, sIK1 3aCTOCOBYIOThCS, YACTO HE
BpPaxoOBYIOTh Cy4acHi JOCATHEHHS HayKu Ta TexHomorii. Le cTae
MEPENOHOI0 /Il MIBHUIAKOTO Ta OO0’ €KTUBHOTO PO3CIITyBaHHS
3JI0YKHIB, 0COOJIMBO B YMOBaX HOBHMX BHUKJIHKIB, OB’ I3aHHX 13
BOEHHMMH 3JI0YMHAMH Ta IHITUMH KPU30BUMU CUTYaIlisIMH. STk
HACNIJIOK, HU3bKa e(EeKTUBHICTh JEpPKABHUX  YCTAaHOB
HEraTHBHO BIUIMBAE HA CYJIOBI TIPOIECH, 3aTATYIOYH BUHECCHHS
pilleHb 1 TOCTa0NIOIYU Bipy TPOMAASH y CIpPaBEAIMBICTD
TIPABOCY/IJIS.
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2. ApryMeHTH Ha KOPHUCTb BIPOBAPKEHHS IPHUBATHOI
CYJOBO-MEAMYHOI €KCIIEPTU3H

2.1. Bucoka SKiCTh €KCIIepTHU3

BaxnuBum aprymMeHTOM Ha KOPUCTh IMPUBATHOL
EKCIIEPTU3U € MOXJIHMBICTh 3HAYHOTO IMiJBUIICHHS SKOCTI
nociimkenb.  [IpuBaTHI  ycTaHOBM — NpallOBaTUMYTh Y
KOHKYPEHTHOMY  CEpEIOBHINI, M0 CTUMYJIOBaTUME  iX
YIOCKOHAIIOBATH CBOIO JisUIBHICT. BUKOpUCTaHHS HOBITHHOTO
o0JIaHaHHS Ta METOJAMK JI03BOJUTH 3a0€3MEeYUTH TOYHICTH 1
HaJIHICTh BHCHOBKIB. KpiM TOro, HasBHICTh MOKJIHUBOCTI
BUOOPY EKCHEpTiB 3a CIEeiali3aliclo T03BOJIUTH 3alydaTH
Halkpamux ¢GaxiBIiB y KOXKHII KOHKPETHIN CIpaBi.

2.2. llIBuaKicTh pearyBaHHs

[IpuBaTHI eKcHepTH 3MOXYTh IIBUIIIE BUKOHYBAaTH
3aIlUTH CY/iB, OCKUIBKH MAlOTh OLIbIIE THYYKOCTI B OpraHizaiii
cBoei poboTu. B ymoBax BiliHM Ta 3pOCTaHHS KUIBKOCTI
HEBIAKJIAIHUX EKCIePTH3 1€ MOXE CYTTEBO TPUCKOPHUTHU
pO3ris[ KpUMIHAJIBHUX 1 LMBUIBHUX crpaB. [IpuBaTHuit
eKCIepPTH 3/aTHI OMEPAaTUBHO PO3IIMPIOBATH CBOi MOTYKHOCTI
BINOBITHO 70 NOTpe0 PHUHKY, IO J03BOJUTH 3MEHIIUTH
HaBaHTAXXCHHS Ha JIEP)KaBHI YCTaHOBH.

2.3. 3any4eHHs HOBUX TEXHOJIOT1H

[TpuBaTHI eKCHEPTHI YCTaHOBH, SIK IIPaBUIIO, aKTUBHIIIIE
BIIPOBA/KYIOTh HOBI TEXHOJIOTii Ta iHHOBaUilHI migxoau. Lle
MOXKE€ BKJIOYaTH BHKOPHCTAaHHS CyYacHUX JIaOOpaTOPHUX
IPUCTPOIB, ABTOMATHU30BAHMX CHUCTEM aHali3y JaHUX Ta
PO3MIUPEHUX METOJMIB JIOCHIKEeHb. BHCOKa TOUHICTH TaKHX
JIOCIIJKEHb OCOOJIMBO BaXIJIMBA y CKJIAQJAHUX KPUMIHAJIBHUX
MPOBAKCHHSX, 1€ Oy/b-sIKa TMOMHJIKA MOXE MAaTH CEpHo3HI
HACJIJIKH.

3. IlepcnexkTWBM BIPOBAJKEHHS NIPUBATHOI CYAOBO-
MEINYHOI eKCIIEPTH3U

3.1. [lokpaiieHHs SKOCTI IPaBOCY A

BrposamxeHHs [IPUBATHO1 CyZ1I0BO-MEIUYHO1
eKCIIEepPTU3U MOXKE€ KapJAWHAJIbHO 3MIHHUTH CHUTYalilo y cdepi
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npaBocyans. [lpuBaTHi eKkcrnepTH, 3aBASKH OUIBII BHUCOKUM
cTaHgapTaMm poOOTH, 3MOXKYTh 3a0€3NEYUTH HEYIIEPEHKECHICTD 1
00'€KTUBHICTh CBOIX BHUCHOBKIB. lle crpusTuMe MiJABHUINEHHIO
JOBIpM JO CYyIOBOI CHUCTEMHM, IO BKpail BaXJIMBO JUIs
CTabIBHOCTI IPABOBOI JEPIKABH.

3.2. CTBOpEeHHSI HOBUX pOOOYHX MiCITh

Po3BUTOK mNpHUBATHOI EKCIIEPTU3U TAKOXK CIPUATHME
MpareBIaTyBaHHIO BHCOKOKBaJIi(h1IKOBaHUX (haxiBIiB.
3anmydeHHs IHBECTHIIIH Y 110 chepy CTBOPUTH MOXKIUBOCTI ISt
IIJIBUINCHHS KBaipikamii mpamiBHUKIB Ta BIAKPUTTS HOBUX
pOOOYMX MicCIb, IO TO3UTUBHO BIUIMHE HAa €KOHOMIKY KpaiHH.
3pocTaHHs KOHKYPEHLIIT cepe/i eKCIepTiB CTUMYJIOBaTUME X 10
CaMOBJIOCKOHAJICHHS Ta IMiABUIIEHHS MPodeciitHOro piBHS.

3.3. MoxuBicTh  amanTamii A0  MDKHapOJIHHX
CTaHJapTIB

BBeneHHs NpuBaTHOI CyJI0BO-MEIMYHOI €KCIIEPTU3U
JO3BOJIMTH YKpaiHi BIPOBATUTH MEPEIOBI CBITOBI MPAKTUKH Y
chepl CynOBO-MEIMYHUX JAOCHIDKeHb. Lle Moxe crpustu
€BPOIHTErPAIlifHIM MpOLIECaM Ta ITiIBUIICHHIO MIXXHAPOIHOTO
aBTOpUTETY KpaiHu. J[OCBiA 1HO3EMHHUX KpaiH IOKa3ye, 10
NpUBaTHI ~ €KCIEPTHI  YCTAaHOBM  3JaTHI  €(QEKTUBHO
(GYHKIIIOHYBAaTH 32 YMOBH YITKOTO JIEP’KaBHOTO PEryJIIOBAHHS
Ta KOHTPOJIO.

4. HeoOximHiI KpOKH JJIsl BIPOBA/KEHHS MPUBATHOT
CyZI0BO-MEANYHOI €KCIIEPTU3HU

4.1. Po3pobxka 3akoHO/1aBYOI 6a3u

OpgnuM 13 mnepmMx 1 HAWBaKJIMBIIIMX KpPOKIB €
CTBOPEHHsl UITKOI Ta 3pO3yMuIOl 3aKOHOAaBYOi 0Oa3u, sKa
periaMeHTyBaTUME [isUTbHICTh MPHBATHUX CYIOBO-MEIUIHHUX
ekcrniepTiB. HeoOXximHO mependauuTH MOpPOLEAYpPH  iXHBOT
aKkpenuTallli, yMOBM TIipaili, IpaBa 1 OOOB’A3KH, a TaKOX
BIJNOBIJAJILHICTh 332 TOPYIIEHHS BCTAaHOBJIEHHUX HOPM.
3aKOHO/ABCTBO Ma€ BPaxOBYBAaTH MIKHAPOJHHUH JIOCBIJ, ajie
OyTH aJanTOBAHUM JI0 YKPaiHCBKUX peaiil.

4.2. CTBOpEHHS peecTpy NPUBATHUX €KCIEPTIB
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Jns  3abe3medeHHss TPO3OPOCTI Ta JOCTYIMYy [0
iHdopmariii mpo MpUBATHUX EKCIEPTIB HEOOXITHO CTBOPHUTH
nepxaBHuit peectp. Lleil peecTp MOBMHEH MICTUTH JaHI MPO
KBamidikaIito, JI0CBII poOOOTH Ta aKpeAUTAIllI0 KOMXKHOTO
ekcriepra. Bigkpura 06a3a JgaHUX JO3BOJUTH CYIISIM Ta
CTOpOHAM y CIpaBi OOHMpaTH EKCIEPTIB 3 ypaxyBaHHSIM IXHIX
crienianizaliif Ta pemyTarii.

4.3. [linBumenHs kBajiikallii eKcrepTiB

Opmier0 3 YMOB BHCOKOI SKOCTI NMPHUBATHUX EKCHEPTH3 €
TIOCTiiHE M ABUIIEHHS KBaJiikarii ekcriepTiB. st 1150T0 HEOOXITHO
pPO3pOOUTH HaBYallbHI MPOTrpaMHM, SIKi BIIMNOBIJATHUMYTh BHMOTaM
cy4acHoi cymoBO-MequuHOi Hayku. OOOB’sI3KOBa  yd4acTb Yy
OesnepepBHOMYy mpodeciiHoMy po3BuTKYy (Hamami — BIIP) 3
JOTPUMAHHSAM BIAMOBIAHUX MIOpiYHKUX BUMOT 70 BIIP Ta ximbkocTi
OautiB.

4.4. BnpoBayKeHHST MEXaHI3MiB KOHTPOITIO

EdextnBHe  (QyHKIIOHYBaHHS MPHUBATHOI  EKCIEPTH3U
noTpedye MeEXaHi3MIB KOHTPOJIO 3a SKICTIO pPOOOTH EKCIICPTiB.
[IpomoHy€eThCS CTBOPUTH HE3AIEKHUI OpraH, KWW 3IiHCHIOBATHME
MOHITOPHHT 1 TEepeBipKy eKCIIEpTHHX BHCHOBKiB. lle momomorke
YHUKHYTH KOPYIILi Ta rapaHTyBaTH JOTPUMAHHS €TUYHUX HOPM Y
JUSITTHHOCTI TPUBATHUX €KCIIEPTIB.

BucHoBku

BnposakeHHs IIPUBATHOI CyZI0BO-MEQUYHOI
eKCIIepTU3U B YKpaiHi € MEepCHeKTUBHUM HAMPSMOM, III0 Mae
MOTEHITAa]T 3HAYHO TIOKPAIIUTU SKICTh TmpaBocyaas. OmHak
peamizanis 1i€i iHILIATUBU MOTpeOye peTeNbHOi MiATOTOBKH,
CTBOPEHHSI 3aKOHOJaB4Oi 0a3u Ta MeXaHi3MIB KOHTPOJIIO.
JlocBiz KpaiH 3 pO3BUHEHOI CUCTEMOIO MPUBATHOI €KCIEPTU3H
CBIJUUTH MPO  BaXJIMBICTb  3a0€3MEUYEeHHS IMPO30pOCTI,
KOHKYPEHTOCTIPOMOXKHOCTI Ta BIAMOBITHOCTI MIKHAPOIHUM
cTaHgaptaMm. TakuM YWHOM, BIPOBAKEHHS NPHUBATHOT
EKCIIEPTU3U MOKE CTATH KIFOYOBHM (HaKTOpoM y pehopMyBaHH1
CyIOBO-MEIMYHOI cepr Ta TMIABUIIEHHI €(PEKTUBHOCTI
MPaBOCYJIs B YKpaiHi.
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Cuoopenko /Imumpiit Bonooumuposuu,

acnipanm Opuouunozco gaxyromemy

epoicasnozo ynieepcumemy ingppacmpykmypu ma
MexHoN021,

HAYanbHUK 8i00LNY OYIHKU Npas Ha 00 €KMuU iHMeNeKmyaibHoi
8114CHOCMI

Hepoicasna opeanizayis « Yxpaincokuil HayionaneHutl ogic
iHmenexmyanvHoi enachocmi ma inHosayiuy, m. Kuis, Ykpaina

ICTOPUYHI HEPEAYMOBH TA CYUACHUM CTAH
ITPABOBOI'O PEI'YJIIOBAHHS AISIJTbHOCTI
OPT'AHIB BUKOHABYOI BJIAJIX V¥ C®EPI OLITHKH
MAMHA TA MAMHOBUX ITPAB B YKPAITHI

Oninka MaiiHa Ta MaiHOBUX TIpaB € BaXJIHMBOIO
CKJIaIOBOI0 €KOHOMIYHHX BIJHOCHH Y CY4aCHOMY CYCILTbCTBI.
B Vkpaini cTaHOBIEHHS IHCTUTYTY HE3QJIE)KHOI OILIHKH
po3noyanocs miciis 3100y TTs HE3alIeKHOCTI B yMOBaX IMePeEXoy
Bil IJIAHOBOi J0 pUHKOBOiI exoHowmiku. lleil mporec
CYIpPOBOJIKYBaBCSl (pOpMyBaHHSM BIANOBIAHOT 3aKOHOJABYOT
0a3u, sika NpoiiIa TPUBAIUN HUIIX PO3BUTKY.

3aranoM 3apoJUKEHHS OLIIHOYHOI AISIIBHOCTI B YKpaiHi
Bi10yBasocs 1e 3a yaciB Pociiicbkoi immepii y XIX cromiTri.
OnHak y TOW mepioj OLIHKA 3[iHCHIOBasacs MEPEBAXKHO IS
L17e omojaTkyBaHHs Ta cTpaxyBaHHs MaiiHa [1]. Ilpodecis
OLIIHIOBAaYa SIK Taka Oyna BIJCYTHS, a OLIHKY HPOBOJWIN
3/1€01IBILIOT0 3€MJIEMIPH Ta 1HKEHEPH.

VY paasHChKMI TepioJl OLiHKAa MaiHa 3AilicHIOBanacs
BUKITIOYHO Jiep>KaBHUMHU OopraHamu TUISt inen
LIEHTPaJII30BaHOIO IUIAHYBAHHS €KOHOMiKU. PUHKOBa BapTicTh
MaifHa (aKTHYHO HE BH3HAYajacs, a BHKOPHCTOBYBAJIUCS
YMOBHI po3paxyHkoBi 1iHu [3]. [IpaBoBe peryntoBaHHS OLIHKH
00MeXKyBaJIoCs BIIOMYUMHM 1IHCTPYKIIISIMU Ta METOTUKAMHU.

[Ticnsa 3100yTTs YKpaiHOIO HE3aleKHOCTI PO3IOYABCS
npouec (GopMyBaHHS PUHKOBUX BITHOCHH, IO 3yMOBHUJIO
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HEOOXITHICTh CTBOPEHHS Cy4YacHOI CHUCTEMH OIlIHKM MaifHa.
[Teprmm 3aK0HO1aBUMM aKTOM Y 111K cepi cTaB 3akoH YKpaiHu
«IIpo ouinky maiiHa, MaiHOBHX TIpaB Ta NPOQECiiiHy OI[IHOYHY
TisTBHICTD B YKpaiHi», npuitasatuil y 2001 porti [10]. e 3akon
3aKJIaB TPABOBI 3acajil PETyJIIOBaHHS OI[IHOYHOI MisIHOCTI,
BU3HAUMB MOHSTTS HE3aJEKHOI OLIHKH, BCTAHOBUB BUMOTH JI0
Cy0’€KTIB OI[IHOYHOI JISUIBHOCTI Ta MOPAIOK iX cepTudikarii.
MeroauuHe peryaroBaHHS OIIHKM MalHa 3JIMCHIOETBCA Y
BIJIMOBIHIX HOPMATHBHO-TIPABOBHX aKTaX 3 OI[IHKK MaifHa:
MOJIOKEHHAX — HAallOHAIBHUX CTaHJapTax, sKi OyJo
3arBepkeHo B mepiog 3 2003 mo 2007 pokm Kabinerom
MinictpiB Ykpainu — HIT Ne 1, HIT Ne 2, HII Ne 3 Ta HII Ne 4,
SIK1 BCTAHOBWJIH 3arajibHi BUMOTH JI0 IIPOBEICHHS OI[IHKU PiI3HUX
BUJIB MallHAa — pPyXOMHUX peuel, HEepyXOMOCTi, IIICHUX
MaiHOBUX KOMIUICKCIB, TIIaKEeTiB aKIiliif, MaWHOBUX TIpaB
IHTEJIEKTYaJIbHO1 BIacHOCTI ToIo [4,5,6,7] ; metoaukax [9] Ta
IHIINX HOPMATUBHO-TIPABOBUX aKTaX.

VY 3a0e3mnedyeHHi Jep)KaBHOTO PEryIOBaHHS OLIHOYHOT
TISUTBHOCTI CYTTEBY pOJIb Bimirpae ®oHJ Iep>KaBHOTO MaifHa
Vkpainu (PIMY) — neHTpanbHuil opraH BUKOHaBUYOi BIaIH 13
CHEIIaJIbHUM CTAaTyCOM, IO pealli3ye JIep>KaBHY IONITHKY Yy
cdepl mpuBaTH3allii, OPEH]IM, BUKOPUCTAHHS Ta BiIUYKECHHS
JepKaBHOro MaiiHa, a TakoX y cdepl aepKaBHOrO
peryJoBaHHS OLIHKM MaiiHa, MalfHOBHX INpaB Ta IpodeciiiHol
omiHO4YHOI gisutbHOCTI [12]. KpiM TOrO, BiH 3miCHIOE
cepTudikaiito  omiHooBauiB, Bene JlepkaBHUE  peecTp
OI[IHIOBAYIB Ta CYO’ €KTIB OI[IHOYHOI JiSITbHOCTI

Jlo ocHoBHMX 3aBaaHb (POHJY HalexaTb: peaizaiis
JepKaBHOI TMOJITHUKK Y cdepl OLIHKM MaiiHa, Jep)KaBHE
perymioBaHHs y cdepi OIIHKM MaiiHa, MaifHOBHX TIpaB Ta
npodeciitHoi  omiHoyHO1 misutbHOCTI [12]. ®oHm Ta Horo
perioHajbHI BiJJIJICHHS € Cy0’€KTOM OLIIHOYHOI AisJIbHOCTI —
OpPTaHOM JIEPKaBHOI BIIAJIH.

He MeHII BaXKIMBOIO € pojb HIIMX OPraHiB BUKOHABYOI
BJIAJIM y PEryJjioBaHHI OIIIHOYHOI IismbHOCTI. Tak, opranu
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MICIIEBOTO CAMOBPSIIyBaHHS, SIKI OTPUMaIM MOBHOBa)KEHHS Ha
3MIMCHEHHS OI[IHOYHOI JisUTBHOCTI B IIPOIECi BUKOHAHHS
GyHKLINA 3 YOpaBIiHHA Ta PO3MOPSAIKEHHS MAaWHOM, HIO € Y
KOMYHaJIbHIA BJIACHOCTI, Ta Yy CKIJIaJl SIKUX TMPaIlOl0Th
OLIIHIOBAYl, € Cy0’€KTaMU OLIHOYHOI IisUIbHOCTI — OpraHamu
MiclieBoro camoBpsimyBaHHs [11]. Axktu omiHKM MaiiHa,
CKJIaJIeHi mig  gac KopriopaTu3amii  MiAIpHUEMCTB,
3aTBEPKYIOTBCS OpraHaMy, YINOBHOBKEHHUMHU YIIPABISITH
Jep>KaBHUM MalHOM LIUX MiAIPUEMCTB. AKTH OI[IHKH MaiiHa Ta
BHCHOBKH IPO BapTICTh MaifHa, CKJIQJICHI 1] Yac IpUBaTU3AIlil
KOMYHQJIBHOTO  MaiiHa, 3aTBEP/UKYIOTHCS ~ BHKOHABYMMHU
OpraHaMy OpraHiB MICIIEBOTO caMOBpsAyBaHHs [2].

Crix akueHTyBaT, 10 MPABOBE PETYIIOBAHHS OLIHKA
OKpeMHUX BHIIB MaiiHa B YKpaiHI XapaKTepH3yeThCs
crienn()iYHIMHU OCOOTMBOCTSIMHE JIJISI KOSKHOTO BULy MaiiHa. Tak,
BIJIMOBIAHO /10 3aKOHOJABCTBa YKpaiHHU, OILIHKA HEPYXOMOCTI
MPOBOJIUTHCS TpPHU TpUBATH3AIlii, 37a4i 00’€KTIB B OpEHIY,
PO3poO0IIi IHBECTULIIMHUX MPOEKTIB, KPEIUTYBaHHI IiJl 3aCTaBy
Ta BUPIIICHHI MalfHOBHX criopiB [13].

ExcniepTHa rpomoBa OIlIHKAa 3€MEJIbHUX JUISHOK
BUKOPHUCTOBYETHCSI MPU 3/1HCHEHHI LUBUILHO-TIPABOBUX YTOJ
10710 3eMEJIbHUX AUISHOK Ta MpaB HAa HUX. BoHa mpoBoaUTHCS
y BUMagkax  o(pOpMJIEHHS  LMBUIbHO-TIPABOBUX  YIO[,
BU3HAYEHHS BapTOCTI 3eMJli B OyXrajrepcbkomy OOJIKY,
MIJIUCaHHS JOTOBOPY KYMIBII-NPOJAXY, BIAKPUTTS KPEIUTY
MiJ 3aCTaBy 3€MEJIbHOI AUISHKY, 3’ ICYBaHHS PO3MIPiB 30UTKIB y
BUTIAJIKY HaHECEHHS TIKOTH BJIACHUKAM abo
3eMJIeKOpHCTyBayam, Ta iH. [14].

Jns  mineld  onmojaTKyBaHHS — BHKOPUCTOBYETHCS
eKCIepTHa OLIIHKA, KA MPOBOJUTHCS BUKIIOYHO JUISl YKIIQJACHHS
[UBLUTHHO-TIPABOBUX YTOJ] Ta 1HITUX HOTApiadbHUX O(POPMIIEHB.
3 1 ciuag 2020 poky B VYkpaiHi 3’sBHJIaCS MOXKJIHMBICTb
KOPDHUCTYBAaTHCSI ~ pe3ylbTaTaMH  aBTOMATHYHOI  OIIHKH
HepyxoMocTi. OHaK, y OUTHIIOCTI BUMAAKIB BIACHUKH BCE K
3BEpPTAIOThCS J0 HE3AJEeKHUX OIIHIOBAYiB, OCKIIbKM PUHKOBA
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BapTICTh KOHKpeTHOro o0’ekta 3 0a3u Haifuacrime He
BigoOpakae peanbHy BapTicTh [8].

TakuM 4YHMHOM, 3a pOKHM HE3AIeKHOCTI B YKpaiHi
copmyBanacs po3rajaykeHa CUCTEMa IIPAaBOBOIO PEryJIIOBAHHS
OLIHKM MaiHa Ta TpoQeciiHol OUIHOYHOI ISIIBHOCTI.
BonHouac 1 cucTtemMa MOCTIHHO — B/JIOCKOHAIIOETHCS 3
ypaxyBaHHAM  HOTpe0  EKOHOMIYHOTO  PO3BUTKY  Ta
MDKHapOJJHOTO JIOCBITY.

He3Baxaroun Ha 3HAYHHI MIPOTPEC Y PO3BUTKY CUCTEMHU
OIlIHKM MakHa B YKpaiHi, ICHye HHU3Ka mpodseM, sKi
notpeOytoTh BupimeHHs. OAHIE 3 KIIOYOBUX MpoOIeM €
HE/IOCKOHANICTh ~ HOPMAaTUBHO-IIPaBOBOi  0a3u.  3okpema,
3aKOHOJIaBYO HE BCTAHOBIICHO OOOB’S3KOBICTh OIIIHKM MaiHa i
MallHOBUX HpaB, 3a BUHATKOM BHUIAJKIB, IependaueHux
3akoHOM. Kpim TOro, B 3aKOHOIABCTBI JOCHUTH IOBEPXHEBO
PO3KpUTI MaiHOBI ImpaBa, MOPAIOK IPOBEACHHS IX OLIHKH
B3arajii He rnepeadoadYeHnN.

[Hmow npoGieMor0 € BMIAJKU 3aHM)KEHHS BapTOCTI
MaifHa HenoOpocoBiCHMMH oOIiHIOBauamMu. lle crnpuuunse
3MOBKMBAHHS Cy0’€KTaMH OIIIHOYHOI MJisUTBHOCTI MiJl dac
BUKOHAHHS CBOIX ITOBHOB2)XEHb Ta YCKJIAQJHIOE BUKOHAHHS
®onzoM nepxkaBHoro MaitHa Ykpainu (PAMY) cBoix ¢pyHKuii
y cdepi AepKaBHOTO PETYITIOBAHHS OI[IHOYHO1 AISUTHHOCTI.

AKTyaqbHUM TMTaHHSAM TaKOX 3aJMIIAETbCA Opak
kBali(pikoBaHMX KaApiB y perioHax. lle mnoB’s3aHo 3
HE/I0CKOHAICTIO cucreMu  Mpo¢eciiiHol  MiArOTOBKU
OI[IHIOBAYIB, sIKa MOTPEOy€ MOJAIBIIOTO BIOCKOHAJICHHS.

Jns  BUpilIeHHS 3a3HA4eHUX MpoOsieM HeoOXiJTHO
BJIOCKOHAJIUTH  HOPMATHUBHO-TIpaBOBY  0a3y  OLIHOYHOI
TiSUTBHOCTI. 30KpeMa, JOIUIBHO BHECTH 3MIHH JI0 3aKOHY
VYkpainu «lIpo oninky MaiiHa, MaifHOBUX MpaB Ta Npodeciiiny
OILIIHOYHY JisUTbHICTh B YKpaiHi» MI0J0:

— pO3MIMpEHHS TOJOXEHb IMPO MaWHOBI TpaBa Ta
MOPSI0K IPOBEICHHS 1X OI[IHKHU;

— BCTAHOBJIEHHSI BUMOT 710 ()OopM 3BITY MpO OLIHKY
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(moBHUH, CKOPOUYEHUH, YCHUIA);

— TMIABHUUIEHHA BUMOI [0 CTaxy poOOTH Ul
pelleH3yBaHHS  3BITIB MPO OLIHKY Ta 3alpOBa/KCHHS
KOJIET1aJIbHOTO 3aTBEPPKCHHS 3BITiB;

— BHU3HAYEHHS KBali(iKalifHUX pIBHIB EKCHEpTiB-
OILIHIOBAYiB;

— BCTAHOBJICHHSI HOPM Mo eciiiHOT eTHUKH OI[IHIOBaYiB.

BaxnuBUM KpPOKOM € TakoX IOCUJIEHHS KOHTPOJIIO
®JIMY 3a OiIBHICTIO CyO0’€KTIB OIIHOYHOI JisUTBHOCTI,
30KpeMa IUISIXOM HaJlaHHsI IOBHOBa)KEHb 110J]0 BUTPEOyBaHHS
Y HUX 3BITIB IIPO OLIHKY 3 METOIO MPOBEJCHHS PELIEH3YBaHHSI.

Taxum YUHOM, YJIOCKOHAJIEHHS IIPaBOBOTO
pPETYJIIOBaHHS OIIHOYHOI [isIbHOCTI B YKpaiHi moTpedye
KOMIUIEKCHOTO  MiIXOAy, SKHUH BKIIOYAE MOJEPHI3ALII0
HOPMATHUBHO-TIPAaBOBO1 ~ 0a3W, TIOCWJIEHHS KOHTPOIIO  3a
TISUTBHICTIO CYO’€KTIB OIIIHOYHOI JiSUTBHOCTI, MiJBUIICHHS
KBaJTiQikarlii OIiHIOBAYiB Ta TapMOHI3AII0 3 MDKXHAPOTHUMHU
CTaHJapTaMH.
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Xapkeeuu I20p Illemposuu,
acnipanm xagpedpu meopii icmopii depaicasu i npasa
Yuieepcumemy exonomixu ma npasa « KPOK»

ETAIIM CTAHOBJIEHHS XKUTJIOBOI NOJIITUKH:
ICTOPUKO-IIPABOBI ACIIEKTH

OpHuM 13 HaraJbHUX HAMPSAMIB MyOIIYHOTO YIPaBIiHHSA Y
Mepio/l BOEHHOTO Yacy Ta TTOBOEHHOTO BiIHOBIICHHS € KUTIIOBA
nojitThka. Ha cydacHoMmy eTami pO3BUTKY AEp>KaBOTBOPEHHS
BOHA 3HAaXOAWThCA Yy crafii TpaHchopMamiiHuX 3MiH,
OOyMOBJIEHUX TMOIIYKOM HOBUX IMIJXOMIB JO BiJHOBJECHHS
KHUTIOBOTO  (OHIY, 3a/J0BOJICHHS JKUTIOBOI  MOTpEOH.
CTpaTreriyHo METOI0 Aep>KaBHOI )KUTIOBOI NOJIITUKH Ma€ OyTH
3a0e3MeyeHHs] JIOCTYIHOCTI JKMTJIAa HE JIMIIE s BY3bKOIO
MPOIIApKy CiMei 3 BUCOKUMH JIOXOJaMH, aje W Ans ciMel 13
cepenHbocTaTuCTUUYHUMU foxoxamu [1, ¢. 56]. Kpim Toro,
JepKaBHA TIOJIITUKA Yy cdepi JKUTIOBOro 3abe3nedeHHs
BHYTPILIHBO NEPEMIIIEHUX 0cCi0 il 0Cl0, 110 BTPATHIIM KHUTIO
BHACIIOK BifHM, TMOKM IO HE cTajda C(OKYCOBAaHOK Ha
BUPOOJIEHHI KOHKPETHOI CTpaTerii, 3a KO0 caMma Jep)kaBa Ta
TEpUTOpiaJibHI TPOMAJM MOYaIM BIPOBAHKEHHS 3aXOJiB 13
OyJIBHHUIITBA HOBOTO, BIJHOBJICHHS IOIIKO/PKEHOTO JKHUTIA U
3aJydeHHs JKUTJIOBUX IUIOL] HA PUHKY HepyxoMmocTi [2, c. 35].
OTxe, MOCTa€E NHUTAaHHA PO3MIISIY JAEpKABHOI KHUTIOBOL
MOJIITHKY Ta IHCTPYMEHTIB ii peastizaiii B mepios akTUBHOI (hazu
BOEHHOTO CIIPOTHBY [isiM arpecopa [3, c. 55]. Buznauenus
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Cy4acHOi MOJeNi JXHUTIOBOI TOJITUKM MOJKIJIMBE JIMIIE MpPU
3aCTOCYBaHHI MDKIUCITUTIIIHAPHOTO METOIO0JIOTTYHOT O
MiIXOAYy, OJHUM 13 SKHX € BU3HAYCHHS OCOOJIUBOCTEM
ICTOPUYHOTO PO3BHUTKY KHUTJIOBOI MONITUKH, $K TOJITHKO-
MIPaBOBOI KaTeropii.

PerynioBanHs came JKUTJIOBHX IIPAaBOBITHOCHH Oyj0
3armovyarkoBaHo y mpai CrapomaBHboro Pumy, 30kpema y
BUIJISI/II CAMOCTIMHOTO CEpBITYTY — IIpaBa Ha MPOXKHBAHHS
(habitatio). IlepBuHHI eeMeHTapHI 3acain KUTIOBOT OJITUKA
B Ykpaini Oym 3amodatrkoBaHi y XIV cromiTTi Ha mijacraBi
3aCTOCYBaHHS B OKpPEMHUX MicTax YKpaiHH Marae0yp3bKoro
npaBa (Bomogumup-Bonuucbkuii — 1324 p., JIsBiB — 1356 p.,
Komnomust — 1405 p., XKuromup — 1444 p., Uepniris — 1623 p.
iH.). ¥ XIV cronmiTTi BHUHUKAIOTh NEPBHHHI €JIEMEHTapH1
MpaBWwia WIOJO0 TMPOXKUBAHHSA y KU, HOro Oe3MeKw,
CIIBBIIHOILIEHHS IHTEPECIB BIIACHUKA )KUTJIA Ta CycCiaiB [4, c. 6].
Exonomiunuii pozButok npotsirom X VII-XVIII ct.cT. XpoHiduHO
3aHemnaJaB 1 3HUKAB 3arajioM. 3 JIKBijamiero B YKpaiHi
reThbMaHCHKOTO TpaBiiHHA (piHaHCOBa cucTema YKpaiHu Oyna
00’eHaHa 3 ¢iHaHCcOBOO cucteMoro immepii. Ilporsrom XVIII
CT. B YKpaiHl MPOMHUCIOBE BUPOOHHUIITBO HAOYJIO TOBapHOTO
XapakTepy, ajge YkpaiHa BTpaThiga CaMOCTIHHICTH Yy
30BHINIHHPOCKOHOMIYHHX BITHOCHHAX [5].

[lepBHHHO Ha MIXKHApOJHOMY PIBHI HMUTAHHS JKUTIOBOI
MOJIITUKM TOYaJIM aKTUBHO oOrosoproBatucs B XIX cTomiTTi,
KOJIM BHACJIJIOK CTPIMKOI 1HAyCTpiamizaiii BUHUKIA HaraibHa
nmorpeda y CTBOPEHHI HAJICKHHX YMOB TIPOXHUBAHHS IS
pPOOITHUKIB (abpuk Ta 3aBoxiB. [IpOMUCIOBHIT PO3BUTOK CIIPHSB
IMBUIAKOMY 3pOCTAHHIO MICBKOIO HaCCJICHHA, 0C00IUBO B
1HAyCTpiabHUX LIEHTpPaX, 10 MPU3BENO /0 IEePEHACEeNCHHS MICT Ta
KPUTHYHOT ~ HECTayl  JIOCTYIHOTO  JKWTIA.  [Hmycrpiamizaiis
CYIIPOBOKYyBajiacs He Juile OyniBHUITBOM (GaOpHK Ta 3aBOJIB, ajie
1 3MiHIOBaja COIialibHI Ta EKOHOMIYHI YMOBHM HTTA. Bennka
KUIBKIiCTh pOOITHUKIB MirpyBaia 10 MICT y TIOITyKaX poOOTH, 1110
CTUMYJIIOBAJIO Tiporiec ypoOanizamii. [Ipore XuTiIOBI yMOBHU
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poOITHUKIB yacTo Oynu JKaxJMBUMHM, 30KpemMa dyepes
BIJICYTHICTh CHCTEM BOJIOTIOCTaYaHHs, KaHai3allii Ta HaAMIpHY
CKYITYEHICTh, 110, 31 CBOTO OOKY, MPU3BOAMIO IO MOTIpIICHHS
CTaHy 3JI0POB’sI Ta CaHITapHUX YMOB IpokuBaHHs. [lepiog XIX
CTOJIITTS CTaB 0A30BUM Y 3aBEpUICHHI (HOPMYBaHHS >KUTIOBUX
BIJIHOCHH SIK CAMOCTIHHUX B1IHOCHH, 1110 CKJIAJAI0THCSI HABKOJIO
MPOKUBAHHS Yy JKUTII, Ta 3aKJAZaHHSAM 3acall MaiOyTHHOTO
KHUTIIOBOTO 3aKkoHOAaBCTBa. [loyatok XX cTOMITTS BiA3HAUMBCA
(dhopMyBaHHSIM MIKHAPOIHUX KUTJIIOBUX CTAHIAPTIB Ta MOSBOIO
MEepIINX HOPMAaTUBHUX AaKTIB >KUTIOBOIO 3aKOHOJABCTBA. Y
1910 p. y Bingni BinOyBcs XHUTIOBHH KOHTPEC, Ha SKOMY
PpO3IIIAAAI0Cs MUTaHHS PO HEOOXIAHICTH (pOpMyBaHHS >KUTIOBUX
IHCTIeKI[ill MyHIIUIIATLHUX OpraHiB [4, c. 9].

VY mxepernax 3 icTopii mpaBa MPOMOHYETHCS BHOKPEMITIOBATH
TaKi eTany PO3BUTKY HAILlIOHATBHOTO KUTIOBOTO TpaBa: MOCTaHOBKA
XKUTIO0BOI mpoOnmemaruku (XIX cr.); mepme 3aKoHOIABYE
BPETYIIOBaHHA Cy0 €KTUBHUX XUTIOBUX mpaB (1900 — 1917 pp.);
pamsHcekuit mepiox (1917 — 1991 pp.); mepiox mnpuBatu3zanii
xutiaoBoro Goumy (1992 — 1998 pp. ); nepio BUHUKHEHHS! HOBUX
MIPUHIIUIIIB JKUTIOBOTO TpaBa, M0 3MIHWIO 3MICT XKHTJIOBHUX TIPaB
IPOMaJIsiH, 30KpeMa KpeJNTyBaHHS KHUTIIA, IHBECTHUIIIHI IPOrpamMu y
xutiaoBe OyniBHuITBO (1999 — 2008 pp. ); TpaHcdopmariitnit
HepioJ1 )KUTIOBOTO MpaBa — e MepioJl MapaJurMu KUTIOBOTO MPaBa,
MOB’sI3aHOI 31 3MiHAMH COIIAIbHUX CTaHIApTIiB 1 HOPM 3TiIHO 3
€BPONEHCHKUM JIOCBiIOM [6, C. 26].

3BepHEMO yBary, 1o iHgycTpiamizanis y XIX cT. mpussena 10
cTpimMKoi ypOaHizalii, 1110 CTBOPUIIO MAcOBI NPOOJIEMH 3 KUTIOM. Y
0araTboX KpaiHax IMOYalli BUHUKATH COI[alibHI KHTIIOBI MporpamMu
JUIs. BUpIIICHHS >KUTI0BOI Kpm3u. Ha mouarky XX cT. BHacCmijoK
KUTJIOBOI KPHU3M MOCTAl0 THUTAHHS IIOJ0 TOCUJICHHS POJIi
JIepKaBU Y PO3BUTKY KHUTIOBOTO (OHAY. Y MIXKBOECHHHIA TIEPI0O]T
OUIBLIICTh €BPOMEWCHKUX KpaiH 3ampoBajuid MacHITaOH1
mporpaMd 3 OyIIBHUITBA  JOCTYIIHOTO  JKUTIA, IO
(dinancyBanucs nepkanoro. L{e 6ymo mpoaoBkeHO 1 B TOBOEHHI
poku sk y €Bpomi, Tak 1 Ha TepeHax komumHboro CPCP, ne
BiOyBajocsi mMacoBe OYAIBHHUIITBO COIIATBHOTO KUTJIA IS
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HiATPUMKH BiJHOBJICHHSI 3pyWHOBAHUX MICT 1 3a0e3nedyeHHs
KUTIIOM TIepecesieHIiB. Y paJsHCbKUN Tepiod JepkaBa
MTOBHICTIO KOHTpOJIIOBAJIa JKUTIIOBE 3a0e3IeyeHHsI,
30CepeKYIOUNCh Ha MPUHIIMIT 0E3KOIITOBHOTO
COLIIQICTUYHOTO JKUTIA, IO TNPU3BEIO J0 MAaclTaOHOTro
OyIIBHHIITBA >KUTJIOBHUX MAaCHBIB (TaK 3BaHUX «XPYIIOBOKY,
«OpEKHEBOKY).

Buxonsuu 3 gocnimkens y cdepi icTopii cTaHOBICHHS
KUTIIOBOTO TIpaBa, BapTO HArOJOCHUTH HAa JOIMUILHOCTI
po3MexxyBaHHS (OPMYBAaHHSI Ta CTAHOBIICHHS KUTJIOBOTO IIpaBa
1 okuTiIoBoi moOMITHKU. DOpMYBaHHS JKUTIOBOTO IIpaBa
MOB’si3aHE 3 PO3POOJICHHAM HOPMATUBHO-IIPABOBOI 0a3u, ska
PETYIIIOE TIPAaBOBITHOCHHU Y cdepi 3a0e3nedeHHs TPOMasH
KHUTIIOM, 3aXUCTy IXHIX JKUTJIOBHX TIpaB 1 PpEryIlOBaHHA
MPOIECiB KOPHCTYBAaHHS, YNPABIIHHA Ta YTPUMaHHS KHTJA.
JKutnmoBa moJiTHKa € OUIBII IIMPOKUM 1 KOMIUIEKCHUM
MOHATTSM, SIK€ OXOIUTIOE€ MUTAHHS HE JIMIIE MPaBOBOTO, aie U
COLI1aJTbHO-EKOHOMIYHOTO XapakTepy. Tak, iICTOPUYHO KHUTIOBO
noJiTika oxorutoe Taki eramu: 1) XIX cr. — mowyarok XX crt. —
3apOJPKEHHSI PO3YMIHHS JKUTJIOBOI MOJITHKHM SIK TOJNITHKO-
npaBoBoi kareropii; 2) mouatok XX cr. — 1950-1i pp. —
PO3BUTOK JKMTJIOBOi TMOJITUKM B HAaNpsMy COLIaJIbHOL
Bu3HaueHocTi; 3) 1950-1i — 1970-Ti pp. — mepioa MOBOEHHOTO
BigHOBIeHHA; 4) 1970-t1i — 1991 pp. — mepiog pO3BUTKY
YKUTJIIOBOTO 3aKOHO/JABCTBA y MEXKaxX CTAJIOT MOJIEI PO3MOLTY
xmna; 5) 1991 p. — mouatok XXI cr. — eranm mepexomy 10
PUHKOBUX BIAHOCHH y cepi KUTIOBOI MOJITUKU: 6) OYATOK
XXI cTomiTTs — CHOTOJEHHS — TEpioA Cy4acHOi PUHKOBO
OpIEHTOBAHOI JKUTJIOBOI MOJITHKH, 32 IKOr0 (OPMYETHCS HOBUIA
MiOXiT 0 JKATJIOBOI TMONITHKH, SKHA TOEJHYE PUHKOBI
MEXaHI3MU 3 JepKaBHUMH IPOrpaMaMH MiATPUMKH.

OTxe, JOCHIUKEHHS  1CTOPUKO-TIPABOBUX  ACIIEKTIB
CTAaHOBJICHHS KUTIOBOI TOJITHKH JO3BOJISiE 3pOOUTH TakKl
BHUCHOBKH:

1. HamioHanpHA JKUTJIOBA IIOJITHKA SIK KOMILJIEKCHE
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SIBUIIE MPOUIIIA 3HAYHUHN NUIIX TpaHCPOpMaLiid, TOYMHAIOYH
Bin 3apopkeHHs B XIX CT. y BiAnmoBinp Ha ypOaHizamiiHi
BUKIIMKM Ta IHAyCTpiamizamiio, A0 (OpPMYyBaHHS CydacHHX
MoJiesied, 10 TO€AHYIOTh PUHKOBI MEXaHI3MHU Ta JIEep’KaBHY
MiITPUMKY.

2. EpexTuBHA JXKMTIIOBA TMONITHKA Mae Oa3yBaTHCS Ha
30aJ1aHCOBAaHOMY TO€IHAHHI 1CTOPUYHUX YPOKIB, Cy4aCHHX
€KOHOMIYHUX peaiil 1 MpaBoOBOro peryroBaHHs, 110 JO3BOJIUTh
CTBOPHUTH CTIMKI Mojeni 3a0e3neueHHs KUTIOM B YMOBax
COLIIAJIbHUX T4 €KOHOMIYHUX BUKIIUKIB.
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CEKIIA 8. AJIMIHICTPATUBHE ITPABO TA IIPOLIEC

bep3zina Anxncena baxmiapau

KaHouoam 1opuoudHux HayK, OOyeHm,
doyenm Kagedpu cy008oi meouyunu

ma MeouyHo20 npasa

Hayionanvnozo meouunozo ynieepcumemy
imeni O.0. boeomonvys

EJEKTPOHHA OXOPOHA 310POB’sI (EHELTHY TA
E-310POB’A) SAAK EJIEMEHT IHOJITUKU IU®POBOI
TPAHC®OPMAIIIl CACTEMHM OXOPOHMU 3I0POB’A

Pedopma cuctemu oXopoHH 37I0pOB’sI, 2 0COOIUBO TOM
il HanIPsAMOK, SIKWW CTIIPSIMOBAHHMI Ha BIPOBAKEHHS CJIEMEHTIB
aiypkuTamizamii B chepy OXOpPOHH  370pOB’sl, BUMarae
MOETAIMHOTO, OJHAK CHUCTEMHOI'O0 BHECEHHS 3MiH B YHHHE
3aKOHOJABCTBO, SIKE PETYIIOE BIIHOCHHH B CQepi OXOPOHH

3m0poB’st.  JlipkWTamizamis — 1€ Ipolec  IepeBeACHHS
pizHOMaHITHOI 1H@oOpMalii y Bcix ii gopmax — TEKCTOBIH,
3BYKOBiH, rpadiunii — y nudpoBuil ¢opmar, 3po3yMiiaHii

CcydacHUM rajpkeram [1].

V¥ Bepecni 2022 p. y BOO3 Oye npuiinsatuii Perionanbauii
Tu1aH Jii i poBoi oxopon# 310poB’st Ha 2023-2030 pokwu [2], meToro
SKOTO CTajo, y TOMY 4YHCIi, BHU3HAYCHHS NPIOPUTETHOCTI
BUKOPUCTAaHHS [UQPOBUX pillleHb 1 HEOOXiAHOTO PO3BUTKY
MOTEHIAy /ISl MPOCYBAaHHS 3arajbHOTO OXOIUICHHS MEIUYHHMHU
MOCJTyTaMH, 3aXMCTy HACeJIEHHs ITiJ] 4ac HaJ3BHYaiHUX CHTYaIlH i
3MILHEHHS 37I0POB’sI Ta OJIATOTMONIYYdsi HACEJICHHS. 3a BU3HAUYCHHIM
BOO3, uudposa oxopona 3a0pos’s (Digital health) — e ranyss
3HaHb Ta MPAKTUYHOI AISIILHOCTI, TIOB’s3aHa 3 PO3POOKOI0 Ta
BHUKOPHUCTAHHIM ITU(POBUX TEXHOJIOTIH I TOKpaIIeHHS
3nopo’st  [3]. Bona HampaBieHa Ha  3a0e3medycHHS
€JIeKTPOHHOTO JIOCTYNy JO0 MEIWYHUX JaHUX TIaIli€HTIB,
CTBOPEHHS €IMHOTO MI(PPOBOTO MPOCTOPY.
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IMIuiemMeHTaIis HOPM MDKHApOJHHMX CTaHJIApPTIB B
HalllOHAJbHE 3aKOHOJ/JABCTBO BiIOYBAETHCS HUISAXOM PELEIIIil
MOJIOKCHb TAKUX CTAHJApTiB. EJIEKTpOHHA 0XOpOHA 370pOB’S
(eHelthy Tta e-3m0poB’s1) oTpuMala CBOE 3aKOHOJABYE
3aKpIIUICHHS 13 NPUHHATTAM 3akoHy Ykpainu «IIpo BHECEHHS
3MIH JI0 JesKHX 3aKOHOJAaBYUX akKTIiB YKpaiHu 1010
¢dbyskionyBanHs Tenemenuiuany Bix 09.08.2023 p. Ne 3301-
IX [4]. [lum 3akoHOM Oynu BHeceH1 3MiHM A0 a03. 3 4. 1 c1. 3
3akony Ykpainu «OCHOBH 3aKOHOJABCTBAa YKpPAiHU MPO OXOPOHY
3M0poB’s». BiAmoBimHO A0 1i€i HOPMH, €IEKTPOHHA OXOpOHA
3m0poB’st (e-3mopoB’s, eHealth) — me cucrema B3aeMONPHIHATHHX
iHQopMaIiiHIX BITHOCHH YCiX Cy0’€KTiB chepr 0XOpOHH 3T0POB S,
sIKI 0a3yIOThCS Ha BUKOPHUCTAaHHI METOJIIB, 3aXOiB Ta TEXHOJIOTIH 13
3aCTOCYBaHHSIM  [M(GPOBOTO  CEPelOBHINA, Yy TOMY  YHCHI
iHQopMaIliiHO-KOMYHIKAIIIHHNX ~ TEXHOJOTIH, CHpSIMOBAaHUX Ha
MITPUMKY chepr OXOpOHH 3I0POB’ S, BKIFOUAIOUN MEIUYHI ITOCTYTH,
npodUIaKTUYHUI HArmsA 32 370pOB’SIM  HAceJNIEHHA Ta HOTo
3MII[HEHHSAM, MOKPAIIECHHS SKOCTI Ta 301IBIIEHHS TPUBAIOCTI JKUTTS
HaceJIeHHs, MEIUJHY JITeparypy Ta OCBITY y cdepi 0OxXopoHH
3M0pOB’Sl, 3HAHHA Ta JOCHIUKCHHS, BUKOPUCTAaHHS IH(POBUX
CEpBICIB 3 METOI OTPHMaHHsS HeoOXigHoi iHdopmarii, 3HaHB 1
HaBUYOK Ui HAJlaHHS MEAWYHOI Ta/abo peabimiTariitHol
JIOTIOMOTH, BHKOHAHHS ONEpaTUBHUX (YHKLIA CUCTEMH
TPOMAJICEKOTO 3710pOB’s [5].

31 3MICTY HaBEIEHOTO TMOJOXEHHS MOKHAa 3pPOOUTH
BUCHOBOK, 1[0 OJHHUM 13 TpPIOPUTETHHUX  HAIPSIMKIB
pedopMyBaHHS CUCTEMH OXOPOHH 3/I0POB’ sl I 3aKOHOIABLIS €
(hopMyBaHHS €IUHOTO MEIMYHOTO iH()OPMAIIIHHOTO POCTOPY, YOMY
CIIpusi€ BIIPOBA/KEHHS €IEKTPOHHOI OXOPOHH 370poB’s (eHelthy Ta
€-3JI0pOB’s1), a TaKOX IIJBHIICHHS [H(PPOBOI KOMIIETEHTHOCTI
MpaLiBHUKIB chepr OXOPOHH 3/10pOB’s Ta MALEHTIB Ta OUU(PYyBaHHS
MEINYHUX JaHUX MaI[l€HTIB.

JepkaBa  TOETAHO  PO3IIUPIOE  TIEpeNlik  MUPPOBHUX
MOXKJIMBOCTI Il THX, XTO Ma€ HaMip OTpMMAaTH MeIW4Hy Ta/abo
peabutiTalliiiHy JTOIOMOTY METoJaMH 1 3aco0amMu TEIEMEIUIIMHU B
nucTaHmiiHui croci6. lle ckmamoBi €IeKTPOHHOI OXOPOHH
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3mopoB’st (eHelthy Ta e-310poB’s).

bepyun 1m0 yBarm e€BpomeMchKHMiA JOCBiN HH(PPOBOI
Tpancopmaiii OXOpPOHH 3H0pOB’S Ta CHOCTEpIrarouu 3a
3MiHaMH, K1 MPOTIOHYE 3aKOHO/IaBeIlh Ha HaIllOHAJILHOMY PiBHI,
Oaunmo, MmO cdepa OXOPOHU 3J0POB’S 3HAXOJUTHCS HA
HepeXi}IHOMy eTari. I[epxcaBa BXKHBae€ 33XOI[iB 3a1J11 CTUMYJIFOBAHHA
Ta PO3BUTKY IUQPOBI3allii OXOpPOHU 370pOB’s (30KpeMa, alanTye
€BPOTICHCbKE  3aKOHOJABCTBO 1O  BITUM3HSHHUX  CTaHAAPTIB
(rapMoHi3y€ TIOJIOKESHHS €BPOTIEHCHKUX AUPEKTHB), BHOCUTH 3MiHH B
HOpMaTI/IBHO-HpaBOBi AKTH, AKUMH CTBOPIOE III/I(l)pOBC CCPCAOBUIIIC B
Mexax iH()OopMaIifHUX BiITHOCHH Cy0’ €KTiB c(hepr OXOPOHH 3/IOPOB’SI
tomo). BogHowac, BIIpoBaKeHHS X 3MiH BiI0YBa€ThCS TIOBUIBHO;
1€ 3yMOBJICHC HECIIPUATIIMBUM CKOHOMi‘IHI/IM CTaHOBUIIICM ACPIKABH,
MOBHOMACHITA0OHUM BTOPTHEHHSIM, HACIHiIKAMW BIUIMBY MaHIEMil
Covid-19 Ttomo. He ocranHiO posib TyT Bigirpae ¥ HemoBipa
HACEJICHHsI /10 TporeciB OUPYBaHHS iX NEPCOHAIBHUX JIaHUX,
3a0e3neueHHsT KOH(QIICHIIIMHOCTI WX JaHUX Ta iX THYHOTO
BUKOPUCTaHHS. TOMy MOJaNblli HAaMpalfoBaHHS B HaMNpPSMKY
MPaBOBOT'0 PETYJIFOBAHHS BIIPOBAIKEHHS €JIEKTPOHHOT OXOPOHHU
3JI0pOB’S SIK CKJIa/I0BOT MOJITUKUA MU(PPOBOI OXOPOHH 30POB’sI
€ TIEPCIIEKTUBHUM HAMPSIMKOM HayKOBOTO JOCIIKCHHS.
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5. OCHOBHM 3aKOHO/AaBCTBAa YKpaiHU IPO OXOPOHY 3710pOB’A : 3aKOH
Vkpaian  Bim  19.11.1992  p.  Ne  2801-XII.  URL:
https://zakon.rada.gov.ua/laws/show/2801-12#Text (nata 3BepHEHHS
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Mynap I'aauna Bonooumupiena

O0OKMOpP 10PUOUYHUX HAYK, npoghecop,

2071084 YUKA0BOT KOMICIT IOPUOUYHUX OUCYUNTTH

Kuiscvkozo npogecitino-nedazoziunoco ¢haxoeoeo koneoxncy
imeni Aumona Makapenka, m. Kuis

@Dyp’axa Apocnae Anamoniiioeuu
BUKIA0AY YUKIIOBOI KOMICIT IOpUOUYHUX OUCYUNIIIH, A0BOKAMI,
Kuiscokoeo npoghecitino-nedacociunoco ¢haxosoeo koneoncy
imeni Anmona Maxapenka, m. Kuis

OCOBJIMBOCTI 3ACTOCYBAHHA
AIMIHICTPATUBHOI BIAITIOBIIZAJIBHOCTI 3A
Y. 1CT. 41 KYIIAIL, B YMOBAX BOEHHOI'O CTAHY

[IpaBo rpomajsiH Ha Mpalio Ta PiI3HOMAHITHI crocoOu
3aXMCTy IIUX MPaB € OJHUM 13 HAHOUIBII CYTTEBUX JOCSITHEHHS
cyudacHoi muBimizamii. [IpoTe ciig 3a3Ha4yuTH 10 JATEKO HE
KO’KeH po0oTo/1aBelb Oa’kae BUKOHYBATH CBOi 000B’SI3KM Mepet
MpaliBHUKaMHU y BCTAHOBJIEHUH 3aKOHOM CIIOCIO Ta CTPOKH.

BignoBimHO [0 CTATHCTUYHMX JaHMX  HaBEICHUX
BepxoBauM Cynom y cBoeMy 301pHHKY 111010 CTaHY 311 CHEHHS
MPaBOCYAJ Y KPUMIHAJIBHUX MPOBA/KEHHAX Ta CIpaBax Ipo
aJIMIHICTpaTUBHI TNpaBonopyueHHs 3a 2023 pik MiCUEeBUMU
CyJlaMH 3arajbHOi IOPUCIUKIIIT 3IHCHIOBAaBCs po3rsia 925284 ciipas

PO aAMiHICTpaTHBHI npaBonopyieHHs (1o Ha 31,6% Oinble Hix 3a
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Haxanr 1mel  cratucTHyHWE  30ipHMK HE  BKIIOYAE
KOHKpeTH3alii Mo KiIbKOCTi caMe MPaBOMOpPYIICHb Mepea0adyeHnx
4y, 1, cr.41 KVYnAIl opHak BpaxoByHUYM 3arajibHi TEHICHIII
CTATUCTUKA MH MOKEMO 3pOOHWTH BHCHOBOK IO IX KITBKICTh TEX
301IBLIYETHCS.

OCoONUBICTIO HOTO aAMIHICTPATHBHOTO MPABOMOPYIICHHS €
T€ 110 HOro BUMHEHHS (PaKTHMYHO MOXKJIHMBE JIMLIE 32 Ti€l YMOBH INO
mpamiBHUK OyB o(imiifHO mpareBmamToBaHuM. SIKIMo X BiH
BUKOHYBAB CBOIO JIisSUIbHICTH HEO(DIIIIHO TO 1 BIAMOBINAIBHICTE Oy/1e
HACcTaBaTH 3a 30BCIM iHIITMMY KPUTEPISIMH.

Jus 3’sicyBaHHS OKpeMHX HIOAHCIB IIi€i BiAITOBIAaIBFHOCTI
3BEPHEMOCH JI0 MTOHATIHHOTO anapary BU3HAYeHOTO 3aKOHOJJABCTBOM
SKHH J]a€ HaM MOMKJIMBICTH OTPUMATH YSBICHHS MPO OCHOBHI
0COOIMBOCTI JOCHIIXKYBaHOTO HAMHU TTUTaHHSI.

Tox y simmoBigHOCTI 3 Tmpumucamu 4. 1, cT. 94 Kogekcy
3akoHIB mpo mpamo Ykpainm (K3mnllY), 3apobitHa muiata
BU3HAYAETHCS, - GUHALOPOOA, 0OUUCTIEHA, K NPABUNO, ) 2POULOBOMY
supasi, AKy pobomooageyb GUNIAUYE NPAYIGHUKOG] 3a BUKOHAHY HUM
pobomy [2]. Ananoriune BU3HAYCHHS MICTHUTHCA y 3akoHi YKpaiHu
«[Ipo ommaty mpami», sSIKUi B 3Ha4YHIA Mipi AyOJIO€ IMOJIOKEHHS
K3nlIlY B nesikux MOMEHTax JeTaii3yroun ioro [3].

3’sCyBaBIIM CyTh MOHATTSA 3apOO0ITHOI IUIATH HEOOXITHO
po3i0paTuch 3 TUM SIKUM YMHOM, a caMe IiKaBe y AKi CTPOKHM BOHA
IMIOBMHHA BUILJIAYYBATHUCh.

Otox 4.l cr 115 K3nllY d4itko BCTaHOBIIOE IO
3apo0iTHA IJIaTa BUTUIAYYETHCS - He pidute 080X pa3ie Ha MicaYb
yepes NPOMIJNCOK 4acy, WO He NepesuUye wicmHaoysmu
KaneHOapHux OHie, ma He ni3Hiue cemu OHig NiC/s 3AKIHYeHHs.
nepiody, 3a skuil 30ilUcHIOEmbCs euniama. ToOTO MH MOXKEMO
3p0oOUTH BHCHOBOK II0 pOOOTOAABEIh MAa€ YiTKi BU3HAYCHI MEXi B
SIKMX BiH TIOBUHEH 31 lICHIOBAaTH OIUIATY Mpalli, a TAKOK 3aKOHOAAaBEIb
YiTKO BKa3y€e Ha T IO OIUiaTa MOBMHHA 31MCHIOBATHUCH HE PiJIiIe
JIBOX pa3iB Ha Micslpb. 3a3Bu4ail OinbLIicTh OQILiHHO NpaIIoIUnX
MiANPUEMCTB TAKMM YHMHOM 1 3[1HCHIOIOTH BUILIATY 3apOo0iTHOI IJ1aTy.

Lle mocuth 3pyuHuii Ta 3po3yMisiuii BapianT. Ciia 3ayBakKuTH
IO 3aKOHOJIABEIlb BUKOPUCTAB (DOPMYIIOBAHHS, - «He piouie 080X
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pasié Ha micayby TOOTO (AKTHUHO MOXKHA 3AIHCHIOBATH BUIUIATH
gactime. L[ikaBUM € Te 10 HampHKIam B OKpeMux kpainax €C Ta
CIIA urutata 3apo0OiTHOI TUIaTH 3AiHCHIOETHCS LIOTHKHA IO Ja€
MO>KJIMBICTH MpalliBHUKAM 3HAYHO BIIEBHEHIMIl cebe MovyBaTu.

OpHak Ha CBOTOJHI € OKpeMi 3MIHHM IO CTOCYIOTBCS
BUIIECBKA3aHUX  TMOJOXEHb 3aKOHOJABCTBA a4 caMe  uepes
3allpOBa/KCHHSI TPABOBOTO PEKUMY BOEHHOTO CTaHy, SIKUM OyB
BeneHnit Ykazom IlIpesumenta 24 motoro 2022 poky Ta mi€ 1o
TemepimHi 4yac, poOOTOMABIIM Hajanu neski mnpedepeHmii y
MUTaHHAX 1110 TIOB’s3aHi 3 OIJIATO0 3apo0iTHOI atH [4].

Tak 3akonom Ykpainu «IIpo opranizamiro TpyI0BHUX BiTHOCHH
B YMOBaX BO€HHOTO cTaHy», a came 4.3 cT.10, mepexbadeHo,-
pobomoodaseyv 36IMLHAEMbCS 6I0 8IONOGIOANLHOCII 34 NOPYUIEHHS
30008 3aHHS WOOO CMPOKIE ONAamu npayi, AKujo 0osede, wo ye
NOPYUWEHHS CIMANOCs BHACTIOOK 8edenHs botiosux Oill abo Oii iHwux
o6cmasun nenepeboproi cunu [5].

Tobro B nmaHoMy BUNAnKy 3akoH (aKTHYHO mependadae
3BLTBHEHHS BiJ] aJIMiHICTPaTUBHOI BiAMOBIAAIEHOCTI pOOOTOMABIIS 32
YMOBH I110 TOH JIOBEJIE LIO 1€ MOPYIIEHHs CTAIOCH Yyepe3 00MOBI dil
9y 00CTaBUHM HETIepeOOPHOT CHITH.

[IpoanamizyBaBIiK BUIICBUKIAJCHE MOXEMO 3pOOUTH
HACTYIIHI BUCHOBKH,-

1) nepkaBa TMOBHHHA 3aJUIIATHCH OE3yMOBHHUM TIapaHTOM
3a0e3TeUeHHs TipaBa Ha Tpalio Ta Ha OTPUMaHHS 3apOo0iTHOI TUIATH
HaBiTh B yMOBaX BOEHHOTO CTaHY,

2) 3BUYAiHO  BpaxyBaHHsS 3aKOHOJABLEM  OCOOIMBOCTEMH
BOEHHOTO CTaHy HE IOBMHHO 3BY)XyBarh i 0e3 Toro oOMekeHi
MO>KJIMBOCTI TIpaIliBHUKA 0 3aXUCTY CBOIX TPaB;

3) npu BHPILIIEHHI MUTAHHS [P0 3BIJIBHEHHS POOOTOMABIIS BiJl
BiJIMTOBITaJIbHOCTI CITii peaqbHO BCTAHOBUTH YH 1€ OYJIO BHUKJIMKAHE
BEJICHHSIM OOMOBHUX JIiHi UM 1HIIKUX 00CTaBUH HEMepeOOPHOT CHIIH.
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KaHouoam 1opuouyHux Hayk, 0OyeHm, ao8oKam

BUKIA0AY YUKTIOBOI KOMICIT IOpUOUUHUX OUCYUNIIIH
Kuiscvroeo npogecitino-nedazociunoco ghaxo8oeo koneoxcy
imeni Aumona Makapenka, m. Kuig
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KaHOuoam 1opuoudHUx HayK, a08okam

BUKIAOAY YUKIIOBOI KOMICIT IOpUOUUHUX OUCYUNIIIH
Kuiscvroeo npogecitino-nedazociunoco ghaxosoeo konedxncy
imeni Anmona Maxapenka m. Kuis

OCOBJIMBOCTI ITPUTSITHEHHS 10
AJIMIHICTPATUBHOI BIINOBIJAJBHOCTI 3A Y. 1.
CT. 130 KYIIATT

MeTor0 HAIOro MOCIIHKEHHS SIBIISCTHCA JeTanl3arlis
okpemux mnonoxenb 4.1, cr.130 KVYnAIl (KepyBanus
TPAHCIIOPTHUMH 3aco0amMu  abo CcymHaMu oco0amu, Kl
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nepeOyBaroTh y CTaHi alIKOrOJILHOT0, HAPKOTUYHOTO YH 1HIIIOTO
cr’stHIHHS 200 T BIUIMBOM JIKAPCHKUX TperapariB, IO
3HIKYIOTh 1X yBary Ta HIBHJKICTb peakuii ).

Cnig 3ayBakWTH, IO Ha Hally AYMKY B)KMBaHHS
QJIKOTOJII0 BOJISIMH € BKpail HETaTHMBHHUM SIBHIIEM 1 IIKOJUTH
CYCHUIbCTBY BIJIOMY Ta YYacHHKaM JOPOKHBOTO PYXY
30KpeMa.

[Ipo Te He ciig NpUMEHIIYBaTH 3HAYEHHS TOTO IO
HaBiTh y BUNAJKY SKIIO MIOAO OCOOM € MiJ03pH y CKOEHHI
TaKoro TMPaBOIMOPYIICHHS TO il MpaliBHUKIB HAIIOHAJIBHOI
noJinii TMOBMHHI OyTHM BHMKOHAHI y paMKax YHHHOTO
3aKOHO/1aBCTBaA.

Tak sk came 10 iX KOMIIETEHIIT BIANOBIIHO 10O
mojiokeHs 4. 1, m. 1, cr. 255 KYnAIl BimHeceHe cKiaagaHHSA
MIPOTOKOITY TIPO aAMiHICTpaTUBHE MpaBonopymieHHs. 1o Takox
nepenbadeno 4.2 ct1. 19 Koucturyuii VYkpainu, - opeanu
0epaHcasHol 6naou ma opeamu Micye8o20 CamospsiO0y8aHHs, iX
nocaoosi ocobu 30008'13ami diamu auwe Ha NiOCMAasi, 6 Mexcax
NOBHOBAdCEHb MA Y cnocib, ujo nepeddayeni Koncmumyyieio ma
sakonamu Yxpainu [1,2].

Kpim Toro 3akonom Ykpainu «[Ipo Hamionaneny nosirito»,
a came crt. 7 IlepenbaueHo, 1o, - I7i0 uac 6uKOHaHHs C80IX 3a80aHb
noniyisi  3abesneyyc  OOMPUMAHHS Npae 1 60000  JNHOOUHU,
eapanmosanux Koncmumyyielo ma 3axonamu Yxpainu, a maxoc
MIDICHAPOOHUMU 002080pamu YKpainu, 3200a Ha 0008 'A3K0GICMb AKUX
Hadana Bepxoenoio Paooio Ykpainu, i cnpusie ix peanizayii [3].

3BepHEMO yBary Ha TOHl MOMEHT IO TPHUTATHEHHS [0
BimmoBimanpHOCTI 32 4. 1 ct. 130 KYnAII mepenbaveno B Tomy ducii
3a,- 8i0MO8Y 0COOU, AKA KepyeE MPAHCHOPMHUM 3dCOO0M, 8i0
NPOX00JiCeHHsl 8IONOBIOHO 00 BCMAHOBIEH020 NOPOKY 0270V Hd
CMan anKko2oIbHO20, HAPKOMUYHOLO YU THUWO020 Ch AHIHHA a0 U000
BIICUBAHHSL IKAPCLKUX NPEenapamis, wo 3HUNCYIOMb Y8azy ma
weuokicmo peaxyii [1].

ToMy Mu crnpoOyeMo akIEHTYyBaTH yBary came Ha Iii
CKJIAJIOBI BKa3aHOI HOpMU MipaBa. TyT citij] AeTajabHO 3yNHHUTUCH HA
TOMY [0 MU PO3YMIEMO IIiJ] CAMUM TEPMIHOM - BiJ]MOBa, Ta K IIs
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BiZIMOBa MOBHMHHA OyTH 3adikcoBaHa mparmiBHHKaMu HarioHaibHOT
TOJTIITT.

st Toro 1mo0 3po3yMiTH 1ie MU IOBUHHI JIJaTH BU3HAYCHHS
TepMiHy BigMoBa. BUX0/s1uu 3 3araibHO MPUHHITAX HOPM Ta MPaBHI
TTOBEIHKHY 1 CIIUIKYBaHHS 1€ HeOa)KaHHS Y HE MOYKIIUBICTh BUKOHATH
neBHy giro. [lpu YoMy OpUAMYHUN KOHTEKCT IIi€l CKIaIoBOL
3YMOBJICHUI caMe HeOaXKaHHSIM UM HEMOXKIIUBICTIO.

ToOTo ocoba sKiif TPONOHYIOTh MPOWUTH OIJIAN Ha CTaH
CI IHIHHS TIOBUHHA YiTKO Bil OO BiAMOBUTHCH. OIHAK B TTPAKTHII
[IPaBO3aCTOCYBAHHA MM JIOCHUTh YacTO CTHUKAEMOCH 3 TaKUMHU
BUITAJIKaMU KOJIO 0co0a sIKii MPOIMOHYIOTH MPONTH OTJISA] Ha
CTaH CII'SIHIHHA TOBOPHUTb, - 3auexauime. B 1opuaundHomy
KOHTEKCTI II0 (pa3y HE MOXKHA TPAKTYBaTH SK BiIMOBY, a
MpaIiBHUKY IMOJIIIT Ha KaJlb HE 3aBXKIM KOPEKTHO MIAXOIATH JI0
o opMIICHHS MaTepialiB po aJIMiHICTpaTHBHE
MPABOMOPYIICHHS Ta MPOTOKOIY TpPO  aJMiHICTpaTUBHE
MPABOIIOPYIIEHHS 30KpEMa.

KpiM Toro Baxk1uBUM AOMTOBHEHHSM 10 (PaKTy BIAMOBU
€ mpaBmwibHe (DIKCYBaHHS HMOTO, a came SK nepeadadeHo 4.2
c1.266 KYnAIL- nio uac npogedenus oenady ocibd noniyeiicokuil
3acmoco8ye mexHiuHi 3acobu 8i0e03anucy, a 6 pasi HeMONCIUBOCH
3aCcmocy8ants maKux 3aco0ié 02150 npoeoOUMbCsA Yy NPUCYMHOCHI
060x ceiokie. Mamepianu gideozanucy 0008 ’a3K080 00Iy4aOmMbCs 00
npomoxony npo aominicmpamuene npagonopyuients [1].

He Bukonanns Bkazanux npunucis KYnAIl npusBoauts 10
3aKpUTTS. NPOBAa/[DKEHHS B  CIOpaBax Ipo  aaMiHICTpaTUBHI
MPABOIOpPYMIEHH. A 'y OUIBIIOCTI BHIAAKIB 10 TIOBEPHEHHS
MPOTOKOJIIB PO aJIMIHICTPATUBHI MPaBONOPYIIEHHs OpraHy 10 HOro
CKJIaB 3 METO0 TMepeoOPMIICHHS, 10 X04 1 He mepeadadeHo MpsiMo
YUHHUM 3aKOHOJABCTBOM OJHAK € CBOEPITHOIO (POPMOIO 3aKpUTTS
MIPOBAKECHHS Y CIIPaBi.

BuizoMy  JOCHi/KYIOUM TNWTAaHHS TNPUTATHEHHS IO
aJIMiHICTPATHBHOI BiJIIIOBIIaIbHOCTI MU MOYKEMO I[LIIKOM TIOTOJIUTHCh
i3 JIyMKOIO BHKJIAJICHOIO HEBiJIOMMM, Ha >Kajb, aBTOPOM Ha CaMTi
Baxmanpbkoro paiionHoro cyny UepHiriBcbkoi o0iacTi, - HeHallexKHe
BUKOHAHHS TOJIIEHChKUMH CBOIX (YHKI[IOHATBLHUX 00OB’SI3KIB,
BIJICYTHICTh HAJIEKHOTO KOHTpPOJIIO 3 OOKY KEpiBHHUUTBA 3a IisIMH
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MJIETIUX B YacTHHI JOTPUMAHHA  BHMOT  3aKOHOJ/ABCTBA,
nependauennx  KYmAIL MPU3BOIUTE IO HEOIHOPA30BOTO
MOBEPHEHHS CIpaB PO AAMIHICTPATHBHI MPaBONOPYIIECHHS IS
OpOBEACHHST  JIOJATKOBOI  MEPEeBIPKH,  JOONPALIOBAHHS
MPOTOKOJIB po aZIMIHIIPABOTIOPYILICHHS, 3aKpUTTS
MIPOBA/KEHb B CIpaBax MpO aJIMIHIIPABONOPYIICHHS , 3HAYHOT
BTpaTH TPOIIOBUX KOIITIB CYZOM, MOB’SI3aHUX 13 HAJICUITAHHSIM
CyJIOBUX IIOBIJIOMJICHb, BTPAaTH pPOOOYOTO Yacy MpaliBHUKIB

cyny [4].
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Hicoecvkuii Illempo Mukonaiiosuu,

0oxkmop ¢hinocopcokux Hayk, OoyeHm

npogecop kaghedpu KoOHCMUmMyyiuHo2o i
AOMIHICMPAMUBHO20 NPasa

IOPUOUYHO20 (DaKYIbmemy

Inemumymy ynpaeninms, mexHono2iu ma npasa
Hepoicasnozo ynieepcumemy ingppacmpykmypu ma
MexHo02Iu

Jicoecoka KOnin Ilempiena,

KaHouoam 1opuoudHux HayK, 3aCmMynHuK 3a6idysayd

Kagheopu aomiHicmpamusHo2o, QiHaHco8020 ma OAHKIBCbKO20
npaea,

Hasuanvno-naykoeozo incmumymy npasa im. kHass B.
Benukozo,

Midicpezionanvna Axademisn ynpaesiints nepcoHaiom

KIBEPCIELICJTYKBH CBITY SIK KPUTEPIN
JEPXKABHO-IIPABOBUX IHTEPECIB Y BOEHHO-
HEWPOMEPEKEBIN KPUIITOCUCTEMI YKPAITHU

VY kibepcydacHiil MOBOeHHIN YKpaiHi BApTO 03BYUUTH
IHTEJIEKTYaJIbH1 3HAHHS 13 TOKOJIIHb B ITOKOJIIHHS, 1110 CUCTEMHO
BUCBITJIIOIOTh PUTMOJMHAMIKY POCIHCHKO-YKPaiHChKOI BIHHHU.
3a ocobmuBUX OOCTaBUH HEOOXIJTHO BHCBITIUTH 1 (haxoBi
MOKa3HUKM BCIM BIIOMOTO 13 1HGOpMaliHUX JKepen
[ntepnery — bpurancbkoro IHcTuTyTy BuBuUeHHS BiiiHM. Taka
yCTaHOBA PEUTHMHIOBOI'O 3HAYEHHS, AHATITUYHUNA LEHTP SIKOTO
CHeIIai3yeThCsl Ha MpodieMax MDKHApOIHOI O€3MeKu Ta
BIMCBKOBOi cmpaBu, B KibepcydyacHOCTI € 00 €IHaHOIO
KOPOJIIBCHKOIO IHCTUTYITIEIO 3 TIPoOJeM 00OpOHU Ta OE3IeKH,
110 3acHoBaHa 1831 poky 3a iHiniaTuBM (enpamapiuana ApTypa
Benci.

3 1BOro MPUBOAY, K CBIAYATh BIIKPHUTI iH(pOpMaNiiHi
mxepena, y ciual 2023 poky Pama 3 reoctparerii (Benuka

328



bpuranisi), [onbChbKuil IHCTUTYT MIKHAPOJHHX BIAHOCHH Ta
Paga 30BHINIHBOT NOMITUKH «YKpalHChbKa MPU3May CTBOPHIIN
KOMICiIO €KCIEepTIB i3 TPhOX KpaiH, sSKa BKII0Yaja AUIIOMATIB,
€KCIIepPTIB Ta MOJIITUKIB 13 METOIO SIKICHOT OI[IHKH TPUCTOPOHHIX
BITHOCHMH Ta BU3HAYEHHS, K IX MOXHA mepegopMmyBaTH y
IeONOJIITUYHOMY CepeAOBHUILIl, AUCKYPCUBHUM 3a 3MICTOM.

Came Takuii TPHUCTOPOHHINH (hopMaAT 3AIUIIAETHCS
aKTyaJbHUM HE JIMIIe $K JIONOBHEHHS JIO HasBHUX,
OaratocroponHix ¢opmarie (HATO 1 €C), a i cmocibd
IOCWJIEHHSI TOJIOCIB KpaiH, IO HaMararThCsl MPOTHCTOSTH
pociiiceKkiii arpecii. Amxke criBrparis Mix [onbmero, Ykpainoro
ta Benukoro bputaniero 3MiIHIOE €BpomneicbKy Oe3rneky y
Mepio/l MOYKIJIMBUX BHYTPIIIHBOMOMITUYHUX MOTPsCiHb y CILIA,
0 MOXYThb Ha Tl IXHbOI NPE3UAECHTCHKO IEpPeIBUOOPUOT
kommanii ocinHio 2024 poky nmocnabmroBatu 37atHicTsh CILIA
rapaHTyBaTH  YKpaiHCbKYy Ta  €BpoHeicbKy  OOOpOHHY
iHIIIaTUBY. Y 1OMY HANpPSIMKY, SK JOAATKOBHH 3armoOiKHUAN
MEXaHI3M CBITOBOI O€3IeKH, TPUCTOPOHHS CITBIpAIsl MIX
[Monmpmieto, Ykpainoro ta Benmkoro bputaniero mae crpusitu
o0opoHO3AaTHINT  JomoMo31  YKpaiHi SK [PULIBUALICHHS
nepeMorn YkpaiHum Hanx pammcramu. lle, y cBoroo depry,
nepeadayvae: gonoMory YkpaiHi y po30yaoBi CIPOMOXKHOCTEH
CTpUMYyBaHHS Ha mepenoAHi Berymy ii y uneHctBo HATO;
MTOCHUJICHHS HAI[IOHAJIBHOI CTIHKOCTI TPHOX KpaiH; KOHCOMiAalis
JIBOCTOPOHHBOT Ta 6araTOCTOPOHHBLOI BIMCHKOBO-TTPOMUCIOBOT
CHiBIpali; MIArOTOBKa JO HAIIfHOTO Ta CTPECOCTIHKOro
niciasiBoeHHoro Mupy. Lli chepu 3anuimaroTbes NpiopuTETHUMU
3 oAy Ha Te, AK pociiickka deaepariisi 3acTOCOBYE
TEPOPUCTUYUHY KIOEpIISUIbHICTh MNPOTH YKpaiHW Ta KpaiH-
yneHiB  HATO. Amxe  MyTiHCBKO-DOCIMCBKHI — pexuM
MPOJIOBXKYE 1 Hajgaml 3JOBMHUCHO MAaHIMMYTIOBATH METIMHUM
BUCBITJIEHHSIM 3 METOIO0 3aIUTYTYBaHHS TI'POMAJCBKOI TyMKH
CTOCOBHO  BJIaCHOi  [JiSIBHOCTI  Ta  MIJPUBY  JOBIpU
IPOMAaJICHKOCTI JI0 HAI[IOHATBHUX 1HCTUTYIIIH.

Takum ywmHOM, VYKpaiHa TIOKa3dye, SK MOXKHa
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MOEIHYBAaTH yCci BUMIpH JepXaBU 1 TI'POMAASTHCHKOTO
CYCHUIBCTBA Ha MIATPUMKY BOEHHUX 3yCHIb. AJKEe BUTpUBAJIA
MOpPaJIbHO-TICUXOJIOT1YHA CTPECOCTIMKICTh Ta BOHOBHUYMHN TyX
CaMOBIJJIAHOCTI YKpPAiHCBKMX TPOMAJsSH CIYIye SICKPaBUM
npuknagoMm i it HATO 4K wiHHICHO-CMHCIIOBa HACTaHOBA
myapocTi. [Ipo e 1 cBiq4aTh YuCICHH] 1HIIIATUBH AJIBSHCY, K1
3BEpTalOTh ~ Bary Ha  €(PeKTHBHO  [il04l  NPAKTUKU
IHTEJIEKTyaJIbHOT 0cOOM B TOBOEHHIHM Ykpaini. Tomy, [Tonpiia i
Benuka bputanis MOXyTh pa3oM 3HAXOJUTH 1 OIIHIOBATH
BUCHOBKM 3 YKpaiHCBKOro OOHOBOro JOCBiJy, fKI 3roJOM
MOJKHa 3actocyBaTu mmwpiie B cTpykTypi HATO i, mo sikicHO
BIUIMBATUME Ha MDKHApOJHO-NIPaBOBUI pelTHUHI. 3Biacu
BUIUIMBAE, IO CTBOPEHHS TPUCTOPOHHBOI KOMICIT MK TphOMa
ypsiAaMu Ui BIOPSAJKYBAHHS Ta MOCHIJICHHS €BPOATIaHTHUHUX
CTpaTeTiYHUX KOMYHIKallii mepen YKpaiHOW J03BOJUTH
BU3HAUUTU TMOTEHLIMHUNA MacmTald, sakuii Moxke OyTu
JOCSTHYTHI Ha TPUCTOPOHHBbOMY piBHI. Lle, 30kpema, momo
nepexoay A0  CIOUIBHOTO  BHUPOOHUITBA  OO€MpHIIACiB,
OE3IUJIOTHUKIB Ta IHIIOTO BIHCHKOBO-TEXHIYHOrO OOJIaqHAHHS,
HeoOXigHOro B YKpaiHi A mepeMord Haja pamwucramu. lle
TaKOX BTUIIOE CIIUIbHI HABYaHHSI Ta OCBITHbO-HAYKOBI1 ITPOEKTH,
10 3HAYHOKO MIpOI0 CHPHUSIOTh MIXHAPOJHO-IIPABOBOMY
PEeHTHUHTY SK UUISIXETHO IUBUII30BaHOMY (OPMYBaHHIO
MOJIIETHIYHOTO yKpaiHCTBa. Tak, Hampukiaa, LbOMY CIYyTye
npuenHanHs Benukoi bputanii 10 JIMTOBCHKO-IIOJIBCHKO-
YKpaiHChKOi Opuraay, a TakoXk BOEHHO-OOOPOHHA CIIBIpAIls 3
aBaHrapJIHUMH HAyKOBO-A0CIITHUMU IHCTUTYTaMH
MDKHAPOAHOI CITBHOTH.

KpiMm Toro, pociiicbko-ykpaiHcbka BiifHa moKa3ana
cmabkicth  KojekTuBHOI Oesmekn OOH 1 BigCyTHICTH
3000B’s13aHp HATO mono kxpaiH, sxi He € fioro wienamu. Ha
TaKOMY TJII BIICYTHOCTI KOJIEKTHBHOI CUCTEMHU 00OpOHM B A3ii
CTBOPIOE PH3UK I PETioHy, 30KpeMa s TaliBaHro, SKHiA
MOTEHIIITHO MOKE MOCTaTH HACTYIHOI LULIO arpecii Kutaro.
3a Takux oOCTaBUH caMme CTBOpeHHs asiiicbkoi Bepcii HATO
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Ma€ Ba)KJIMBE 3HAYEeHHsI U1l cTpuMyBaHHs KHP.

Amxe B ocHOBY «a3itickkoro HATO» mMoxyTh JiarTu
icHyroui anbsiacH, Taki sk: CLIA, Snonis, ABcTpatis, MiBICHHA
Kopes, Kanana, ®@ininmian, [aaia. LeHTpanbHUM eneMeHTOM
i€l CTPYKTYpH MOXE CTaTH SIMOHCHKO-aMEPHKAHCHKHNA Ta
yKpaiHChkui anbsiHe. Takox asidicbka Bepcis HATO moBuHHa
nependadaTé OOMIH aMEpPHKAHCHKOIO SIIEPHOI0 30po€ro abo
BBEJICHHSM SIZIEPHOT 30p0Oi B PETiOH.

Mooinizanis BITYM3HAHOL HaYKH AK
iHTeJIeKTyaJIbHMH TPeHJA Y BOECHHO-HelpoMepeKeBii
KPHUNITOCHCTEMI /Iep:KaBOTBOPEHHS
Ta CaMOBH3HAaHHS y CBITOBUH NpPOCTip, SK PEIMyTamiiHOTO
PO3BUTKY MIKHApPOJHOI CHUIBHOTH, II€ 3 ICTOPUYHHUX YaciB
MUHYJIOTO CTONITTSI aKTUBHO 0OroBOproBasiocst B 1960 — pokax.
Ile OyB yac, KoM pyHHYBAUCS OCTaHHI IMIEPCHKI MPOEKTH Y
CBITI, a came: y Adpuiri, A3ii, JIaTHHCEKIH AMepwuili, a HaIlii THM
gacoM 37100yBaiHM JI€MOKPAaTHYHO-TIPABOBY HE3AJICKHICTb.
3rifHO 3 IMM  IHTENEeKTyaJbHUH KamiTaln, SKaid OyB
30CepeKEHNH y HAayKOBHMX CEpEelOBHILNAX LHUX CYCIIIbCTB,
SHTPOIIIHHO BWIUIECHYBCS Yy HOBE JUCKYpCHBHE IIOJIE, SIKE
doxycyBanocs Ha MHTAaHHI JEKOJIOHI3allli BUIE O3HAYCHHX
JIepIKaB.

OpnHak, yYMOBHO KaXyd4H, Yy 3aXiTHOEBPOMEUCHKHUX
YHIBEpCUTETaX CJIOB’STHCBKI CTyAil IIEPEBAKHO
po30yAOBYyBaiKcs Ha BI3isIX camMe pPOCIHCHKHX HAYKOBUX
CepeioBUIN. AJpKe, Ha Hall MO, paaye Te, IO 3arajoM
Kanana 3nilicHioe 3aTpeOyBaHUi 32 BUMOTaMU PEabHOTO 4acy
HAI[IOHATBHUH TPOEKT, KOJIU WACTHCS MPO HarallbHE MUTAHHS
CHIBXHUTTS, CIBIpalli BCIX HAPOJIB, KYJIbTYp, 13 SKHX
CKJIaIa€ThCSl  KaHAaJChKa CHUIbHOTA. Tak, y Kibepcyuacnocmi
nosoenHoi  Vkpainu axmueno Oie 6udagHuya npozpamda
L'apsapocvkoco  ykpaincvkoeo  incmumymy. Came 1eH
aKaJeMIYHUNA PEUTHHT TI00aTbHO-PETIOHAILHOTO XapaKTepy €
IHTEJIEKTYaJIbHUM TOKa3HUKOM PEJIeBAaHTHOCTI SIK CIIBIpaLl
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3aX1IHO€BPOIEHCHKUX IHCTUTYLIN 3 YKPaiHCBKUMH, a TaKOXK 3
BHJIaBHUYMMH TPOEKTAMH CBITY. AJDKE TaKUH HayKOBHM
PO3BUTOK YKPATHCBKHUX CTY/ii CBITOBOTO PIBHS € CKJIaJJOBOIO
JIep>KaBHOT MOMITUKKA YKPATHU 5K IHTEJIEKTyalbHa apTUKYJIALS
byHIaMEHTAIbHUX 3HAaHb MpO YKpaiHy. OCKUIBKH Halia
Jiep>KaBa Mae 1 B [IOJaJIbIIOMY aKTUBHO IIPOCYBATH 3aTpeOyBaHi
BOEHHHM YacoM 3HaHHs, 30Kpema, y chepi dinocodii, mpasa,
MDKHapOJHHX BiJIHOCHH.

OTxe, BUXOJIUH 13 MKHAPOAHO-TIPABOBOTO PEHUTHUHTY
B TJIOOQJIBHO-PETIOHATILHOMY BHUMIpi KiOepcCIenciayK0u CBiTy
po3MoYanu TPEAMETHO Ta 3MICTOBHO CBOIO SIK JIATCHTHY
(mpuxoBaHy, HeErJacHy TOIIO), TakK 1 SBHY, MPO30pYy
KiOepIisSUTbHICTB SIK KOHTPOJIbHO-KOOPAWHYIOUUI MOHITOPUHT y
CBITJII €JMHOTO EJIEKTPOHHOI'O PEECTPY CBITOBOTO piBHA. Ha
Hall IIOIVIAJ, O3HAYEHUH KOHKYPEHTHO3JATHUW PpEUTHUHT
aKaJIeMIYHUX OCI0 3aXiJTHOEBPONEHCHKOI Ta 3axigHOa31HCHKOT
[UBLTI3aMii, 0€3CyMHIBHO, CBITYHUTH IPO JIOCTOBIPHY HAsIBHICTh
IHTENIeKTYaIbHUX 3700yTKIB Ha piBHI 0coOM, aepkaBH Ta
CYCHUIBCTBA SIK PE3YIBTaTUBHOI MOJIENI KibepCIernciry:xo cBiTy
B  UUIAXETHUX  Hamipax  (OJaropoiHuX,  JIMLIAPCHKUX,
BOMOBHUYHUX TOIIO) TMOcTCcydyacHOCTl. Came 3aB/sIKU TaKUM
kibepcnercmyxoam CBITY CTPIMKO po3nouascs
KOPIYCKYJISIPHO-XBUJIOBUMH T€MIIaMH (KBaHTOBHI CTPUOOK) y
BUTJIAAI HOBITHBOTO IMKIIY TOMyJsApu3alii sK permyrtauii
(caMOBH3HAHHS) YKPAIHICTHKHU 3a KOPJIOHOM, 30Kpema, y chepi
IOPUINYHUX Jocaikenb. [IpoTte, me cboroaHi BOadaeTbes
MTO>KBABJICHHS IPOTaraHInCTChKIX AHTUYKPaiHCHKUX
HapaTHUBIB B 1/1eiiHOMY koii Kananu. 3HOBY % Taku He BapTo 0
3a0yBaty, 10 B KiOEPCYy4acCHOCTI MOBOEHHA YKpaiHa TaKOX
KHUBE Yy KOHTEKCTI i3painbcpkoi BiliHM 3 XAMACoMm Ta
XACBVYJloto (¢pinancoBanoro Ipanom), MO HA «PYKy»
pOCiiiCBKOMY arpecopy, K1l 3T0BMUCHO, B1/IBOJIIKAIOYH yBary,
3aKUIa€ MPOMAaraHuCTChKi HapaTWBM B 1€ I1HIIE
reonojiTuyHe mose iHdopmaiiiHoi BiitHM. Tomy, moTpiGHO
MOCTIMHO Ta OJHOCTAMHO CTBOPIOBATH Y CYYaCHHMX >KUTTEBO
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HEoOXiTHUX cdepax KiOepAisUIbHOCTI I1HTENEKTyalbHY Millb
nepeaoBoro (GpoHTy sSK aApaiiBepy llepemorn Ykpainm Han
MyTIHCBKO-POCIACHKUM BOPOTOM.

Kidepcnmencayx06u Ykpainm $K 3J1aroJ:KeHHi
MOHITOPHHI Ta MPEeACTABHUUTBO MIKBiIOM40-CHI0BHX
CTPYKTYP WIOJ0 MeXaHi3My aJAMiHICTPATHBHO-NIPABOBOIO
3a0e3nevyeHHs] MPOTUAITI KOPYIIil

VY cydacHy enoxy mudposizaliii po3B’si3aHHsS TPOOIEM
MPOTUIIT KOPYMIii € OJHUM 13 MPIOPUTETHUX 3aBJaHb B
000poHO31aTHIN IHPPACTPYKTYpl YKpaiHu. AKe KOPYIIIis, K
BH3HAYCHO Yy CTpaTerii HAIIOHAIBHOI OE3MeKH, 3aTBEPKEHOL
VYkazom Ilpesunenra Ykpainu Bim  26..05.2015 Ne 287/2015,
BH3HAaHA AaKTYaJIbHOIO 3arpo30l0 HaliOHAJIbHOI Oe3meku. 3a
0CcOo0MMBHUX OOCTAaBUH 3HAYHUU pIBEHb KOpyMiii B YKpaiHi sK
CKJIaJTHOTO JIECTPYKTHUBHOTO SIBUIIA 00yMOBJICHUH BiJICYTHICTIO
nieBux pedopm y cdepi mpoTtumii KOpymii Ta HESKICHOIO
TISUTBHICTIO ~ OpPTaHIB  MPABOIOPSIKY  IOJ0  BUSBICHHS
KOpyrII_IlI/IHI/IX MIPaBOIMOPYIICHb Ta MPUTATHEHHS BHHyBaTulB 110
BimmoBigambHOCTI. CaMe TOMYy 3amoOiraHHsS 1 TPOTHIIS
KOPYNLIHHUM Ta MMOB’sI3aHUM 13 KOPYIILIEI0 MPaBOMOPYIICHHIM
€ OJIHUM 13 NIPIOPUTETHUX 3aBJaHb Kibepcnencinyx0 Ykpainu, B
AKii HarajbHe Micle mocifae KoHTppo3Biaka. [Ipu oMy, 3a
HasBHOCTI B KOHKPETHMX BHIAJKaX, 13 HETJIACHUMHU
MOBHOB)XEHHSAMH MOKJIAJAI0ThCSA LI (QYHKIIT HA BHYTPIIIHIO
0e3MneKy y BIIMOBIAHMX yCTaHOBaX (IAPO3/iIax, CTPYKTypax,
oprasizarisix TOIIO).

OcoOnuBoi nuTtomMoi Baru HaOyBae eQEKTHUBHICTb
AHTUKOPYMIIMHOI MOJNITUKK B OpraHax HpOKypaTypH, 3aX0jau
akoi B OOOpOHO31aTHIM  1HQpacTpykTypi  YKpaiHu
LIeCIPSIMOBaHI He JIMIIEe Ha BUSBJICHHS 1 NMPUTSATHEHHS [0
BIIMOBIAAILHOCTI ~ 0C10,  SIKI ~ BUMHWJIM  KOPYIIIHHI
MPAaBONOPYIIEHHS, @ HAa YCYHEHHS INPUYUH BUHUKHEHHS Ta
PO3MOBCIOIKEHHS KOopymiii cepen i mpaniBHUKiB. Lle Bumarae
OLTBIII peTebHOI KiIOepaisSIIbHOCTI «3 OOKY KEPIBHUIITBA OPTaHiB
MPOKYpaTypH IIOJAO CTBOPEHHS TPABOJIEBOTO MEXaHI3MY
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KOMIUIEKCHUX 3aXOJiB OpraHizauifHOro, mpoQiIakKTUYHOTO,
HABYaJIbHOTO, HAayKOBO-METOJIOJIOTIYHO Ta JWCHUIUTIHAPHOTO
XapakTepiB I0]10 HEIOMYIIEHHS KOPYNLIHHUX MPaBONOPYIICHb
B OpraHax MpoKypaTypu Ta CTBOPEHHsI KOPYILIHHUX PU3HKIB, a
TaKOX 3pPOCTaHHS PIBHA CBIJOMOCTI MpaliBHUKA IIOJI0 HE
cnpuitHATTA Kopymuii» [1, 3]. Tomy cuctema aamiHiCTpaTUBHO-
npaBoBOro 3a0e3redyeHHs MOPOTHIIi KOpymuii MOBUHHA
BIJIMIOBI/IaTH COIIAIBHO-EKOHOMIYHUM YMOBaM, 32 SIKHX MaTHUME
e(eKTUBHHIA PE3yNIbTaT.

TakuM YMHOM, KOMIUJIEKCHE MJOCHIIKEHHS OoOpaHoi
MpoOJIeMaTUKA 3 ypaxXyBaHHSIM OHOBJIICHOTO 3aKOHOJIABCTBA,
30KpeMa, Mpo TNPOKypaTypy Ta TMPOTHUJII0 KOPYMLii He
MPOBOAMIIOCH Yy BOEHHO-000POHHIN iH(pacTpykTypi came
IHTENeKTyallbHOro Kamitany Ykpainu. Lle HeraiiHo morpeOye
CHCTEMHOTO  HAYKOBOTO  aHAN3y  CY4YacHOTO0  CTaHy
a/IMiHICTPATUBHO-TIPABOBOIr0 3a0e3meueHHs] IPOTH Il KOPYIIIii
B OpraHax MpOKypaTypu VYKpaiHH, IO IUIKOM CHpPUSATHME
MDKHapOAHO-HAYKOBOMY  peMTHHry 3  OOKy  Kpamux
BITYM3HSHUX  BYCHHX  aKaJEeMIYHOIO  XapakTepy Yy
3ax1THO€BPOIENUCHKIiI IMBiIi3aIii.
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Peme3 Kamepuna Izopisna

acnipanm kagheopu adMiHICMpamusHo2o npasa i
npoyecy /[HINpo8cbKo20 0epuHcA8HO20
YHIigepcumeny 8HYmpIuHix cnpae

OCOBJIMBOCTI AOBEJAEHHS BUHHU Y BUMHEHHI
INOJATKOBOI'O ITPABOITIOPYIIEHHA

PedopmyBaHHS TOJAaTKOBOTO 3aKOHO/ABCTBA, SKe
CYyTTE€BO 30UIBIIMJIO PO3MIPH  CaHKIIK 3a  MOJATKOBI
IIPaBOIIOPYIIECHHS, a TAaKOX 3allpOBAINIIO HOBE JOKTPUHAIbHE
MOHSATTS — MPOBUHM IUIATHUKA MOJATKIB, BUMarae po3poOKu Ta
BIIPOBA/PKEHHSI YITKOTO, €MHOTO Ta 3pO3YMUIOT0 MeEXaHi3My
BCTAQHOBJIEHHS JIEP)KaBHMUMM OpraHaMHM BHUHHM IUIATHHKA
MOJIATKIB. TUIaTHUKA MOAATKIB, a IMJIATHUK IOJATKIB, Y CBOIO
4yepry, 3MOXe 3aXUCTUTUCS B1J 3BUHYBau€Hb. 3a BIJICYTHOCTI y
ITonaTkoBOMY KoJiekci YKpaiHM BH3HAUSHHS MOHSTTS «BHUHA»
Ta Cnoco0iB i BCTAHOBJIEHHS Ta [IOBEJCHHS MOXYTh
CTBOPIOBAaTHUCS YMOBH, 3a SKHX JOOpPOCOBICHI IUIATHUKU
MOJaTKIB OYyJyTh MPUTATHEHI /10 BiJINOBIAAIBHOCTI, a peaybHi
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MOPYUIHUKH 3MOXXYTh YHUKHYTH BIJIOBIJAJIBHOCTI uepes3
HEJIOCKOHATICTh 3aKOHO/1aBUO1. TexHIKH. EdekTrBHA peanizaiis
nepkaBoro  (YHKII CIpaBISIHHS TIOJATKIB 1 300piB 0
JIepKaBHOTO OIO/DKETYy Mae 0a3yBaTHCS Ha YiTKO BU3HAYCHOMY
MeXaHi3Mi, SKUH Tiependavae He JHIIEe KOJIO OO0OB’S3KiB
IUIATHUKIB MOAATKIB, a i MOPSAAOK 3aCTOCYBAaHHS CAaHKIIIH 3a iX
nopyuieHHs. ToMmy 1€ NUTaHHA € BaXJIMBUM 1 MOTpedye
KOMIUIEKCHOTO  JocHi/pkeHHsA. Takoxk  mpoOieMHUM — Ta
HEBUPINICHUM € THTAHHA CHIBBIIHONICHHS BHUHU Ta
BI/IMOBITAJILHOCTI TIOCAIOBUX OCI0 FOPUAMYHOI 0OCOOM Ta caMoi
IOPUINYHOT 0COOM, a TAaKOK CITIBICHYBAaHHS aMiHICTPaTUBHOL
Ta (dhinancoBoi BIJIIIOBIAJIBHOCTI 3a [IOJaTKOBI
MPaBOMOPYIICHHS, fKi, Oe3mepedHo, HEOOXiAHO YHi(iKyBaTh
JUTSL TIABUIIICHHS €()eKTUBHOCTI TaKO1 BiJIIMOBIIaIbHOCTI.

3 01.01.2021 TomaTkoBHii KOJAEKC YKpaiHH MiCTHUTb
HOBY JIe(hiHIIIiI0 TOIATKOBOTO MPAaBOMOPYIIEHHS: IPOTUIIPABHE,
BUHHE (y BHIIaAKaX, IpsaMo nependadennx Komexcom) mistHHS
(mis un Oe3MisUTbHICTH) TUIATHUKA TOAATKY (Y TOMY 4ucii oci0,
MPUPIBHIHUX 10 HBOTO), KOHTPOJIIOIOYMX OpraHiB Ta/abo ix
nocazoBux (Ciy>k00BUX) 0ci0, 1HIMIMUX CyO’€KTIB y BHIIaJKax,
npsimo nependadenux Konexkcom [1].

Taki 3miHu Oynu BHeceHi 3akoHoM Ykpainu «lIpo
BHecCeHHs 3MiH 10 [lomatkoBoro koaekcy VYKpaiHU 1010
BJIOCKOHAJICHHS ~ aJMIHICTpPYBaHHA  MOJATKIB, YCYHEHHS
TEXHIYHUX Ta JIOTIYHUX HEY3TO/KEHOCTEH Y TI0JIaTKOBOMY
3akoHomaBcTBI» Ne 466-1X Bim 16.01.2020, mo nHabpas
gyuHHOCTI 23.05.2020, sikum Oyn0 3ampoBaHKEHO KOHIIETIIIIO
MPUTSTHEHHSI 70 BIJMOBIIATBHOCTI MJaTHHKA TMOJATKIB 3a
MIOJIATKOBI MPABOTIOPYIICHHS 32 YMOBH JIOBEJACHHS HOTO BUHH
[2].

Otxe, BUPIIAIBHOI BIIMIHHICTIO HOBOI pemaKIii
BHU3HAUEHHS MMOJATKOBOTO TMPABOMOPYIIECHHS, 1[0 MICTHTHCS Y
[lonatkoBomMy Kkozaekci VYKpaiHM, € 3a3HAuY€HHS KPHUTEPIIO
BHHHOCTI JistHHSA (il um Oe3misUIbHOCTI) IJIaTHUKA TOJIATKIB.
To6T0 MOXHa 3pOOMTH BHUCHOBOK MpO Te€, L0 HOPUIUYHA
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BiJIMOBIAANIbHICTH 32 BUNHEHHS MOJATKOBOTO MTPABOMIOPYIIICHHS
HACTYIa€ BUKJIIOYHO 33 HASBHOCT1 BUHHM IJIATHUKA MOJATKY.

Crnin 3a3Ha4uTH, OO0 JOKTPUHA TOJATKOBOTO IpaBa
MOBHICTIO BU3HAE KIACUYHY KOHCTPYKIIIO CKIIaAy MOJAaTKOBOTO
MIPABOMOPYIICHHS, IO € aHAJIOTIYHOK JI0 KPUMIHAIBHUX
MPaBONOPYIICHh Ta aJMIHICTPATUBHUX MPOCTYIKIB, TOOTO
CKJIaJl TOAATKOBOTO IPABOMOPYIICHHS YTBOPIOIOTH 00 €KT,
00’€KTHBHA CTOPOHA, CY0’ €KT, Cy0’€KTHBHA CTOPOHA.

JIoKTprHA TMOJATKOBOTO TIpaBa MICTUTh HACTYITHE
BU3HAYCHHS Cy0’€eKTUBHOT CTOPOHU M10JIaTKOBOTO
MPABOMOPYIICHHS — II¢ TIICHXIYHEe CTaBJICHHA CYy0‘eKTa
MOJIaTKOBOT'O IPABOMOPYIICHHSI J0 CYCHUIbHO-HEOE3MEeUHOTO
JISTHHS, [0 BIH BYMHSE, T4 WOTO CYCHUIBHO-HEOE3MECYHHUX
HACJI1JIKIB B MOMEHT BUMHEHHSI [T0/IaTKOBOT'O MPABOIIOPYIIICHHS.

[Tincymyemo, mo 3a HAsSBHOCTI JOCHUTh IOBHUX Ta
ycraneHux JediHinii y BU3HAUEHHI CY0 €KTHBHOI CTOpPOHH
NpaBONOPYIIEHb,  NPOQUIBHUNA  HOPMAaTHBHMH  aKT  —
[TonatkoBuii Kojekc YKpaiHu HE MICTUTh BU3HAUECHHS BUHU.

AMIHICTpAaTHBHA BIINOBIIAIBHICTH MOCAOBUX OCIO
HACTa€ BUKIIFOUHO 32 TIEBHUX YMOB Ta Y BCTAHOBJICHUX 3aKOHOM
BHMaaKkax. JlMCKpeniiiHi MOBHOBaXKEHHS Y KOHTPOJIIOIOUUX
OpraHiB y IIUX BHUIIaKaxX BiJACYTHI.

3  BUKIQJICHOTO  MOXKHa  MIJACyMyBaTH, IO
aJIMIHICTPAaTUBHI CaHKI1 CTAHOBJIATH Mipy aJMIHICTPaTUBHOTO
BIUTUBY 3a JIOIIOMOTOI0 aJMIHICTPATUBHO-TIPABOBUX HOPM, IIIO
MICTATh OCYJl BUHHOTO Ta HOr0 BYMHKY 1 IO MPUITYCKAIOTh
HETraTHUBHI HACIIIKU /IS paBoopymiHuka [ 3].

dinancosa BIAMOB1AAIbHICTE 3a [MOJATKOB1
MIPABOMOPYIICHHS ~ 37eOUIbIIOr0 TOKJIAJAa€eThcsd CcaMe Ha
IJIATHUKA TIOJIATKY Ta BCTAHOBIOETHCA 3TimHO 3 [lomatkoBum
KOJIEKCOM YKpaiHH, 1 3aCTOCOBYEThCS y BUIUIAMI IITpadHUX
(pinancoBux) caHkIii (mTpadis).

HasBHicTh BUHH € OOOB'SI3KOBOIO YMOBOIO  JIJISt
MPUTSTHEHHSI 0co0U 10 (iHAHCOBOI BiAMOBIAATBLHOCTI B TAKUX
MOJTATKOBHX MPABOTIOPYIICHHSX
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— . 119.3 TIKY (nmopyuieHHsl MJIaTHUKOM MOJATKiB
MOPSIAKY ToIaHHs iHdOopMarlii npo (Gi3uIHUX 0Ci0 — IJIATHUKIB
MOJIaTKIB);

— 1. m. 123.2 — 123.5 TIKVY (mTpadni (diHaHCOBI)
cakii (mtpadwu) y pa3i BU3HAYCHHS KOHTPOIIOIOYHM OPTaHOM
CyMH TIOJATKOBOTO 3000B's13aHHs Ta/a0b0 1HIIIOr0 3000B'sI3aHHS,
KOHTPOJIb 3a CIUIATOI0 SIKOTO IOKJIAJICHO Ha KOHTPOJIOI0YI
OpraHu, 3MEHIICHHS OFJ/DKETHOTO  BIAIIKOAYBaHHS  abo
BUSIBJICHHSA (DaKkTiB BHKOPHUCTaHHS NOJATKOBHX MUIBI HE 3a
LIJTbOBUM TPU3HAYEHHSM YHM BCyNEped yMOBaM Y LUIAM iX
HaJIaHHs);

—1. 1. 124.2 — 124 3 TIKY (nopyuieHHs IpaBuil CIjIaTH
(mepepaxyBaHHs) TPOIIOBOTO 3000B'sI3aHH);

— 1. m. 1251.2 — 1251.4 TIKY (mopyiieHHsl mpaBuiI
HapaxyBaHHs, YTpPUMaHHs Ta cIulaTl (TiepepaxyBaHH:)
MOJIaTKIB Yy JKEpesia BUILIATH).

OTke HEOOXITHUM CTae BU3HAYCHHS IOHSATTS BUHU
IOpUANYHOI ocobu. Sk 3ragyBanocst BUIE, BUHA € IMEBHUM
IICUXIYHUM CTaHOM 0cOoOH, il CTaBIEHHSIM IO CBOEI MOBEMIHKH 1
il pe3ynbTatiB. SIK mifcTaBa BiANOBIAAIBHOCTI BUHA Ma€ CEHC
JUIIE TOJi, KOJM MOKHA BIUIMHYTH Ha MOTHBH TIOBEHIHKH
moauHu. ToMy BUHA IOPUIMYHOT 0COOM Ma€e BpaXOBYBATHUCS Mij
yac BCTAHOBJICHHS BIJIIOBIJAJBHOCTI, SKIIO € MOJXKIHBICTH
BCTaHOBUTH Ty JIIOJMHY UM THX JIFOJAEH, sKi, 11I0YM SK OpraHH,
MpeJCTaBHUKU a00 pOOITHUKM OpraHizaiii, MOPYHMIMIN YU
CIPUSUIIN TIOPYLLICHHIO HEIO 10TOBIPHOTO 3000B’I3aHHS, 3aBJlaJIN
MaiHOBY IIKOJy IHIIMM YYacCHHKaM LHBUIBHOTO 000pOTY.
BcTaHOBUTH 7K KOHKPETHUX OC10, /11€0 UM OE3AIsUTBHICTIO SIKUX
Oynu nopyuieHi cy0’€KTHBHI MpaBa 1HIIUX YYaCHHUKIB 000POTY,
gacTo OyBae JOCUTh CKJIQAHO abo HeMoxuBo. IIpoTe HaBiTH
SIKITTO 111 0OCOOM 1 BU3HAUEHI, BOHHM, 32 3arajJbHUM MPABUIIOM, HE
HECYTh MAailHOBY BIJMOBIJAIBHICTh Mepea 0co00ro, sKik
3aB/IaHo IIKOYy. BoHu OynyTh BiAMOBIIaTH TIEpe]] FOPUINIHOIO
0c00010 32 MOPYIIEHHS CBOiX MOCA0BUX, TPYAOBUX 000B’3KIB.
Mae wmice cBOro poay TpaHcopMallis BiIMOBIIATLHOCTI
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IOPUIMYHOT OCOOM Yy BIAMOBIAANBHICTD ii MocagoBuX ocid 1
npamiBHUKIB. [Ipy IbOMy BHHUKA€ IMUTaHHS PO BUHYBATICTh
BIIMOBIAHUX (DI3MUHUX OCI0, aje BXKe B 1HININ IIIOMMHI [4, C.
163].

Omxe, MOXHa 3pOOMTH BHCHOBOK TMpO Te, IO
aMIHICTpaTUBHA BIAMOBIJAJIBHICT, HACcTa€ BHUKIIOYHO 34
HAsBHOCTI Ta JOBEJCHHS BHUHU IUIATHUKA IMOAATKY-(i3uuHOl
ocobu abo 1mocasoBoi ocobu ropumuyHOi ocodu. dDiHaHCOBA
BIJIMOBIJAIbHICTh 32 TOJATKOBE TPABOMOPYIICHHS HACTaE Ha
CYKYITHOCTI yMOB, KOJM OyAe JOBEJICHO HE JIHIIC BHHA
ocazoBoi 0cO0M — IUIATHUKA MOJATKY, aJie W Ie 3a HasBHOCTI
B HOro MisiX O3HAaK HEPO3yMHOCTI, HEIOOPOCOBICHOCTI Ta
BIJICYTHICTh HAJIC)KHOT 00aYHOCTI.

JITEPATYPA
1. [MomaTkoBwmii KogeKkc YKpaiHu : 3akoH YKpaiHU Bif
02.12.2010 Ne 2755-VI URL:

https://zakon.rada.gov.ua/laws/show/2755-17#Text

2. IIpo Buecenns 3miH 1o IlogaTkoBoro koaekcy
VkpaiHu 100 BIOCKOHAJICHHS aIMiHICTpyBaHHS TOJIATKiB,
YCYHCHH: TEXHIYHUX Ta JIOTIYHUX Hey3F0):[)I(eHO0TeI>i y
[10/IaTKOBOMY 3aKOHOJIaBCTBI : 3akoH Ykpainu Bix 16.01.2020.
URL : https://zakon.rada.gov.ua/laws/show/466-20

3. boromazora K. K. FOpuanuna BianoBizaapHIiCTh 3a
HO,Z[aTKOBi MMpaBOMOPYHICHHA 34 3aKOHOJaBCTBOM YKpalHI/I
Jlep>xaBHE yMpaBIIiHHS: YIOCKOHAJIEHHS Ta Po3BUTOK. 2013. Ne
7 (12.07). URL : http://www.dy.nayka.com.ua/?0p=1&z=604

4. be3s Bunu BuHyBaTi. OuikyBaHi HpodIEMU
3acToCyBaHHA 4. 2 cT. 6 KoHBeHIIiT Ipo 3aXUCT NpaB JHOAWHU 1
OCHOBOIIOJIOKHUX CBOOOJI TTiJT Yac BU3HAYECHHS BUHYBATOCTI 3a
[IpaBUIaMU 3aKOHOIIPOEKTY Ne 1210 URL:
https://kmp.ua/uk/analytics/press/guilty-though-guiltless-
expected-problems-of-application-of-p-2-art-6-of-the-
convention-for-the-protection-of-human-rights-and-
fundamental-freedoms-when-determining-guilt-under-draft-
law-no-1210/

339



Mumgxkanux C.1.
3006ysau cmynens dokmopa ¢hinocoii
Hepotcasnuil yHisepcumem inghppacmpykmypu ma mexHonoziu

OKPEMI IIMTAHHSA ITPABOBOI'O PEI'YJIIOBAHHA
AHTUKOPYIIIMHAX ITPOT'PAM B OPTAHAX
MICHEBOI'O CAMOBPAYBAHHSA

VYkpaina nmocina 104-te micie cepen 180 kpain y [nmexci
cpuiHTTS Kopyniii 2023 poky, miIHABIIHCH HA 38 MO3uUIIiii 32
1eB’sITh pokiB. Lle cBimunTh npo 3HaYHUM nmporpec y 60poThoi 3
kopymiiero [1]. [Ipore pedhopmu 3amunIarOThCsi HEOOX1THUMHE
JUISL TOCATHEHHS €BPONEHCHKUX CTaHAAPTIB yIpPaBIiHHS.

Vkpaina  mae  3000B’s3aHHS  BJIOCKOHAJIOBATH
MEXaHI3MHU 3amo0iraHHsg Ta MOPOTHAIl KOPYHIii B pamkax
nporecy Beryny g0 €C. 3rilHO 3 METOIOJIOTIE0 PO3IIUPEHHS
€C, pozninu 23 («CynoBa Biajga Ta OCHOBOIIOJIOKHI IIPaBay) Ta
24 («¥Octuris, cBoOOa Ta 6E3MeKa») € KIIFOUOBUMH MPOTATOM
yChOT'0 MIEperoBOpHOTro npoiiecy. XKoieH po3is neperoBopis He
Oyae 3akpuUTUi, JOKM He Oyle MAOCATHYTO KOHTPOJIBHHUX
MOKA3HUKIB 32 IUMH HampsMamu [2].

Y posmimi 23 3BiTy €Bpokomicii g0 2023 poky
3a3HAYAETHCS, 10 KIIOYOBUMHU BUKIMKAMU JUId YKpaiHUu €
HE3AJIeKHICTh CYHOBOI CHUCTeMH, pedopma MpPOKypaTypu Ta
a/IBOKAaTypH, a TaKOXK aHTUKOPYMIliiiHa TOITHKA, SKa BKIIOYAE
B cebe 3a0e3neueHHs peanizallli aHTUKOPYHIIIHIX 3aX0/lIB.

OTxe, y KOHTEKCTI Mpolecy BCTyny YKpaiHH [0
€pornerickkoro Coro3y muTaHHsS OOpPOTHOM 3 KOPYIIIIEH €
KITFOUOBHM, aJKE KOPYIILis MiJpUBAaE OCHOBH JIEMOKPATUYHOTO
YIpaBIiHHS, EKOHOMIYHOT CTa01TFHOCTI Ta TPOMAJICHKOI IOBIpH.

JlepxaBHa aHTUKOPYIIiIHHA Tporpama, sKa peani3ye
AHTUKOPYNIIIHY cTpaTerito, nepeadayae 3axou, 000B’ I3KOBI
710 BUKOHAHHS JIeP>KaBHUMHU OpraHaMH, OpraHaMH MiCIIEBOTO
CaMOBPSAyBaHHS Ta IHIIMMH Cy0’€kTamu [3]. AHTHKOpYIIIIiitHA
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porpamMa € OCHOBHUM JIOKYMEHTOM TPETHOT'O PIBHSA B CUCTEMI
AQHTUKOPYIIIHHOT MOJITUKH, IO CIIAYE 32 AHTHKOPYIIIHHOO
cTpateriero Ta JlepKaBHOK aHTUKOPYIIIIHHOIO POTpamoro [4].
Bona € HailOuUTbII BCEOXONMHUM I1HCTPYMEHTOM 3aIroOiraHHs
KOpYIILii Ta BUCTYIAE K JTOPOXKHS KapTa JUIs BIPOBAKECHHS
THITUX aHTHKOPYIIIHHUX 1THCTPYMEHTIB [5].
BinmoBigHo mo dwactuHM nepmoi crarti 19 3akony
Vkpaian “IIpo 3amobiraHHs Kopymiii” aHTHUKOPYIIIHHI
[IpOrpamMu IPUMMaIOTHC B!
® Anminictpamii [lpesunenta Ykpaiau, Anapari BepxoBHoi
Pagu Ykpainu, Cexperapiati Kabinery MinictpiB Ykpainu,
Cekperapiari YnoBHoBaxeHoro BepxoBuoi Panu Ykpainu
3 mpaB Jroaunu, Odici I'erepansHoro npokypopa, Ciayx0i
Oe3nexkn YKpaiHu, MIHICTEpCTBAX, IHIIUX IEHTPAIbHUX
opraHax BHKOHaBYOi BIIaJIM, IHIIUX JEP)KaBHUX OpraHax,
IOPUCAUKINS SIKAX TMOIIUPIOETHCS HAa BCIO TEPUTOPIIO
VYkpainu, oOmacHux, KwuiBcekiii Ta CeBacTOMOIBCHKIM
MICBKHUX JIEp)KaBHUX aIMIHICTpAIlisX, IePKABHUX I1JIbOBUX
(doHIax - NUIIXOM 3aTBEPKEHHS iX KepIBHUKAMHU;

® Amnapari Paau HamionanbHOi Ge3nexu 1 000poHH YKpaiHu -
nuiixoM 3arBepakeHHs Cekperapem Panu HaiioHanbHOI
6e3nexu 1 000poHU YKpaiHu;

® HanionansHOMY OaHKy YKpaiHU - HUISXOM 3aTBEPAKEHHS
[TpaBninHsAM OGaHKY;

® PaxynkoBi mnanati, lleHTpanbHiii BuOOpUiM KoMicii,
Bumiit pani mpaBocynas, BepxoBuiit Pani ABTOHOMHOI
Pecniy6miku Kpum, obmacuux panax, KwuiBcbkiii Ta
CeBacTononbChbKid  MICBKHX — pajgax, Paal  MiHICTpiB
ABtoHOMHOI PecniyOniku Kpum - nuisixom 3aTBepIKeHHS 1X
PIILICHHSIMH.

Opnak opraHu MICHEBOTO CaMOBPSAIYBaHHS  HeE
3000B’s13aH1 3aTBEP/IXKYBATH TaKi MPOrPaMH.

Ha 2024 pik nume 141 opran nepkaBHOI Biaau Mae
YMHHI aHTUKOPYMIiiiHI MporpamMu, ToAl sK 23 He BUKOHAIH L0
BHMOTY, III0 € TPUBOKHUM ITOKa3HUKOM.
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Y BUNAAKY HENPUMHATTS JEPKaBHUM OpPraHOM 4YH
OpraHOM  MICHEBOTO  CAMOBPSAYBaHHA  aHTUKOPYHIiHHOL
nporpaMM YHMHHUM ~ 3aKOHOJABCTBOM HE  TependaueHo
IOpUJIMYHOT  BIAMOBINATBHOCTI, IO  TaKOX  IOTpeOye
BiJIMTOBITHOTO TTPABOBOTO PETYTIOBAHHS.

AHTUKOpYNIliiHA MporpamMa MOBUHHA Iepeadavyaru:
BU3HAUEHHs 3acajJ 3arajibHOI BIJIOMYOI TOJITHKH MIOJO
3amo0iraHHs Ta MPOTHIIl KOPYIIIii y BIMOBIIHIN cdepi, 3aX011
3 iX peamizamii, a TaKoXX 3 BUKOHAaHHS AHTUKOPYIIIHHOI
CTpaTerii Ta JAep)KaBHOI aHTUKOPYMIIHHOI Mporpamu; OLIHKY
KOPYNIIHHUX PU3MKIB Yy diSTIBHOCTI OpraHy, YCTaHOBH,
opraizaiiii, IpuYMHYU, IO iX MOPOKYIOTh, TA YMOBH, LIO iM
CTIPUSIIOTH; 3aXOJU MO0 YCYHEHHS BHSIBICHUX KOPYIIIHHUX
pHU3HKIB, OCi0, BIIMOBIJAIBHUX 3a iX BUKOHAHHS, CTPOKH Ta
HEOOXiHI pecypcW; HaBYaHHSI Ta 3aXOAW 3 TOMIUPCHHS
iH(popMalii 1100 MPOrpaM aHTUKOPYIIIHHOTO CHPSIMYBaHHS;
Iporenypd MIOA0 MOHITOPHHTY, OIIIHKM BHUKOHAHHA Ta
MEepPIOJUYHOr0 TEperyiaay MporpaM; IHINI CIOPSMOBaHI Ha
3anmo0iraHHs KOPYNIIHHMM Ta TOB’S3aHMM 3 KOPYIIII€I0
MIPABOMOPYIIEHHIM 3aX0/IH.

AHTHKOpYNIifiHAa Tporpama - e e(peKTUBHAa CHCTEMa
MpaBWJI, 3aXOJiB 1 MPOIENyp, COPSIMOBAHUX HA MPOTHAII0 Ta
3anoOiranHs Kopymiii. HarionanpbHe areHTCTBO 3 MHTaHb
3aro0iraHHs KOPYIIIii Ha/la€ METOAMYHY MIATPUMKY Y po3poOLi
TaKUX MPOTrpam.

EdexTuBHICTH AHTHKOPYNIIHHOT IporpaMu
T ITBEIIKYE JIOCBII ['peuanononiBchKOi 00’ eqHaHO1
TepUTOpPIAIbHOI IpoMaau JHITponeTpoBChKOi 001acTi. 3aBASKU
AHTUKOPYNIIHOT Tporpami 3aTBEPKEHOI B TPOMa/Ii BAAJIOCH
MPOBECTH HABYAHHA I JCMyTaTiB Ta MPEICTaBHUKIB
BUKOHAaBUOTO KOMITETYy IIOAO JOCTyny JAO0 IyOJiyHOL
iHpopmanii, po3noyaro iH(GOPMYBaHHA TPOMAISH, B TOMY
YUCITi, MO0 OFOKETY: TIPOBEICHO 3yCTPidi B celax TpoMaIu Ta
310paHo MPOMO3HLLii 10 OI0/KETY, BiA3BITOBAHO PO BUKOHAHHS
Oro/uKeTy 3a momepenHii pik. PosmouaTto BHKOpHUCTaHHS
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Prozorro mns 3akymiBenb, 3ampoBapKEHO OIO/DKET ydvacTi, 1
3aBJIIKM 3yCTpidyaM 3 MEIIKaHLSAMU 3’ SICOBAHO PO MOXJINBOCTI
3aJy4eHHs 10 IPUHHATTA PIIIEHb TEPUTOPIATHHOTO TPOMAIOI0
[5].

Jo mnpuximany, y 2023 pomi moxoaw HaHOUIBIINX
TepuTopiaibHuX Tpomaa (okpiM Mmicta KwueBa) cTraHOBWIM:
JIHIPOBCHKOT MICHKOI TepUTOpianbHOi rpomManu — noHaz 15,9
MJIpA TpuBEeHb [6], XapKiBCbKOi MICBKOI TEpPHUTOpiaabHOT
rpomagn — 14,8 mipxa rpuBens [7], a JIbBIBCbKOI MiCBKOI
TepuTopiaibHOi rpomanu — 13,7 mapna rpuBens [8]. 3HauHi
(hiHAHCOBI TOTOKH CTBOPIOIOTH ITiIBUIICHI KOPYILIHHI pU3UKH.

BrpoBamkeHHss  00OB’A3KOBOCTI  aHTUKOPYHIIIHHOL
MpoOrpamMH B OpraHax MICIIEBOTO CAMOBPSIYBaHHS MOKPAIIUThH
BUKOPUCTaHHS PECYpPCiB T'POMAU, MiABULIUTH AOBIPY 10 BIAAU
3aBJISIKH TIPO30POCTi, CIIPUSATUME SKOHOMIi OFOJPKETHUX KOIIITIB
11X palioHaJbHOMY BUKOPHUCTAHHIO.

3MEHILIEHHS KOPYIIIHHAX CXeM HOJIIIIUTD
IHBECTHUIIHUI KJIIMAT, CTUMYJIIOIOYH €KOHOMIYHUN PO3BUTOK 1
3aJIy4eHHs IHBECTULIIN y TPOMay.

OpraHu MicLIEBOrO CaMOBPsIyBaHHS, SIK 1 1HILI OpraHu
BJIaJIM, YIIOBHOBAXKEHI YXBaJIOBAaTH PIIICHHS, a iX IMOCAJ0B1
ocolu MOXYTh Oytu cy0’ekTaMu KOPYMLIHHUX
MPaBONOPYIIEHb, 30KpeMa II0J0 OTPUMAaHHS HEMpPaBOMipHOI
Burogu. lle nurtanHs HaOyBae o0coOMMBOI Barn B yMOBax
JelieHTpani3alii, ika nepeadayae rnepeiayy Ha MiCLIEBHI piBEHb
3HaYHMX I[IOBHOBAXEHb, 30KpemMa Yy cdepi ympaBiiHHA
OIO/PKETHUMHU KOIITaMU. Y TaKUX YMOBaxX 3amnoOiraHHs Ta
HOPOTHJIIA KOPYIIIT HAa MICHSIX € KPUTUYHO BAaXJIMBUMH JUIS
3a0e3neyeHHsT  €(EeKTUBHOTO  BHUKOPUCTaHHS  PECYPCIB,
3MIITHEHHS IOBIPH TPOMA/ISIH JI0 MICIIEBO1 BIa/IX Ta MiBUIIICHHS
MIPO30POCTI NPUUHATTS PILLIEHb.

AHTHKOpYNIiliHA  mporpama  TakoX  3a0XOTUTh
TPOMAJIIH JI0 y4acTi B KOHTPOJI 3a ISUTbHICTIO BJAIH, IO
3HM3UTh COILIAJIbHY HANpyry Ta MiABULIUTH PiBEHb IOBIPH.
3arajgoM aHTUKOpPYIMIlifiHa Mporpama CIpUSATUME YECHOMY W
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e(peKTUBHOMY YIIPaBIiHHIO, SKE BIANOBIZaTHUME MOTpedaM

MENIKAHI[IB TPOMa/IH.

Jnsi  [OCSATHEHHS  BIANOBITHOCTI  €BPOINEHCHKUM
CTaHJapTaM AaHTUKOPYIIIHHOI TOJITUKH HEOOXIJHO BHECTH
3MIHM /10  3aKOHOJABCTBa  YKpaiHWM, mependauyuBIIN
00O0B’SI3KOBICTh  3aTBEP/UKCHHS AHTHUKOPYNLIMHUX MpOorpam
MICBKUMU TpoMagamu. Lle cTane BayKIMBUM KPOKOM Ha MUIAXY
no iHterpamii Ykpainm g0 €C, crnpusarume 3MiIlHEHHIO
BEPXOBEHCTBA MpaBa Ta IiIBULIICHHIO TPO30POCTi YIPABIIiHHS.
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PROBLEMS OF LEGAL SUPPORT FOR THE
PROTECTION OF CITIZENS' PERSONAL DATAIN
THE REPUBLIC OF KAZAKHSTAN

Today, in the Republic of Kazakhstan there is a problem
of leakage of citizens' personal data, which makes it possible to
increase the number of cases of online fraud. Cybercriminals are
actively luring money from Kazakhstanis. Every resident of the
country receives messages and calls from fraudsters every day,
who in one way or another tried to obtain personal data, money

from a bank account.

According to statistics, in 2023, more than 76% of
Kazakhstani users encountered spam calls, 30.3% encountered
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fraudsters who in one way or another tried to obtain personal
data or money [1].

Due to the leakage of personal data, citizens more often
became victims of fraudsters, many loans were obtained from
banks on behalf of citizens. According to the Ministry of Internal
Affairs of the Republic of Kazakhstan, over the past seven years,
the number of cases of online fraud has increased more than 10
times. Such crimes account for 19% of the total number of
crimes registered in 2023 and 50% of all frauds. And in 2023
alone, the damage caused to citizens amounted to 21 billion
tenge. At the same time, about half of all episodes of fraud in the
last three years have been committed online [2]. Law
enforcement agencies cannot effectively combat cybercrime.
The reasons that led to the leakage of personal data are
associated with the digitalization of all service areas in the state,
the level of awareness of citizens about threats to information
security is low. Also, the legal framework for data protection in
Kazakhstan has not yet been improved. The country has the Law
of the Republic of Kazakhstan "On Personal Data and Their
Protection” dated May 21, 2013; Law of the Republic of
Kazakhstan "On Informatization™ dated November 24, 2015 No.
418-V ZRK; Law of the Republic of Kazakhstan "On
Fingerprinting and Genomic Registration™ dated December 30,
2016 No. 40-VI ZRK. However, there are gaps in the legislation,
it is necessary to develop more effective mechanisms for legal
regulation of ensuring the protection of personal data.

In this regard, the President of the Republic of
Kazakhstan Kassym-Jomart Tokayev, speaking at the Digital
Bridge forum in Astana, noted the following: “Here it is
necessary to proceed from the “presumption of openness” of
information. It is necessary to ensure free access to anonymized
data through Smart Data Ukimet. | emphasize that all
information must be anonymized and reliably protected. It is
necessary to exclude any risks of personal data leakage” [3].
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International legal acts in the field of processing and
protecting personal data have been adopted: this is the
Convention for the Protection of Individuals with regard to
Automatic Processing of Personal Data ETS No. 108
(Strasbourg, January 28, 1981) [4]. Kazakhstan, unfortunately,
is not a party to this international act.

The General Data Protection Regulation (GDPR) EU
Directive (2016) has been adopted. The GDPR strengthens
existing and introduces new rights for EU citizens, and gives
citizens more control over their personal data [5]. The General
Data Protection Regulation guarantees individuals the right to
control their personal data.

The Law of the Republic of Kazakhstan "On Personal

Data and Their Protection” defines the purpose, principles and
legal basis for activities related to the collection, processing and
protection of personal data.
The Law contains some provisions that contradict the civil law
nature of information. Considers the property law regime
ownership of an intangible asset - information. The law
establishes the concept of "the owner of a database containing
personal data” - this is a state body, an individual or a legal entity
exercising, in accordance with the laws of the Republic of
Kazakhstan, the right to own, use and dispose of a database
containing personal data" (clause 9, Article 1) [6].

The Administrative Procedural Code of the Republic of
Kazakhstan (APPC) was supplemented by Article 43-2, clause
3 of which establishes that "the owner of data created,
accumulated and acquired at the expense of budgetary funds, as
well as obtained in other ways established by the laws of the
Republic of Kazakhstan, is the state."

Academician, civil lawyer M.K. Suleimenov writes that
"information cannot be an object of ownership: "ownership is a
property right” [7].

Avrticle 25 of the Law examines the rights and obligations

of the owner and (or) operator, the person responsible for
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organizing the processing of personal data. Among them, there
is no implementation of constant control and monitoring of
personal data upon termination of legal relations between
entities. In this regard, we proposed that legislative bodies make
the following addition to Article 25, paragraph 3, subparagraph
"4) to carry out constant control and monitoring of the
destruction of personal data by the owner and (or) operator, as
well as a third party, upon termination of legal relations between
the entity, the owner and (or) operator, as well as a third party.
Constant control and monitoring is carried out using information
and communication technologies."

These provisions provide a guarantee of protection against
encroachment by third parties on the personal data of citizens.
After termination of legal relations, personal data must be
destroyed automatically, control and monitoring must be
assigned to the owner and (or) operator, the person responsible
for organizing the processing of personal data.

Citizens of the Republic of Kazakhstan have the right to
know, verify the state of use and protection of their personal
data. The introduction of this addition allows us to improve the
mechanism for ensuring citizens' access to the state of protection
of personal personal data. We also propose to adopt the positive
experience of foreign countries regarding the reporting of
operators to government agencies. For example, in Article 27-1,
we propose to supplement paragraph 1 of Article 27-1 with
subparagraph 7-5) as follows: Article 27-1. Competence of the
authorized body

1. The authorized body, within its competence:

"7-5) annually submits to the Majilis of the Parliament of the
Republic of Kazakhstan and publishes a national report in the
public domain on the state of use and protection of personal data
of citizens of the Republic of Kazakhstan." The Minister of
Digital Development, Innovation and Aerospace Industry of the
Republic of Kazakhstan recently announced plans to introduce
mandatory cyber insurance for personal data of Kazakhstanis.
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The Minister believes that in government organizations
and banks, personal data of clients is stored safely, "at least since
information systems are certified, are in the appropriate security
contour and are checked every day. If you give your data to some
private companies, small companies, tour operators, and so on -
of course, no one except the company itself can be responsible
for their security" [8]. At the moment, relevant legislative
changes are being prepared to increase the responsibility of such
companies.

And before that, in October 2024, the minister reported
that banks were selling personal data of Kazakhstanis.

The Chairman of the Information Security Committee of the
Ministry of Digital Development, Innovation and Aerospace
Industry confirmed the information that some Kazakhstani
banks were transferring personal data of their clients to third
parties. "Accordingly, the civic position of the citizens
themselves is necessary here. That is, they must inform us about
this. We punish a legal entity, that is, we fine the bank itself as a
legal entity" [9]. Why did this authorized body, protecting the
interests of the population, not notify via SMS messages that the

Bank was transferring their data to third parties.The
procedure for notifying personal data subjects about a violation
of the security of personal data is regulated by the Rules [10].
"The operator of the information and communication
infrastructure of the "electronic government”, based on
information received from the authorized body, notifies subjects
of a breach of personal data security by sending information
about this to the user's account on the web portal of the
"electronic government” or to their mobile subscriber number in
the form of a short text message" (p. 7).

The Chairman of the Information Security Committee
spoke about the idea of creating a call center where all cases of
suspected fraud will be collected.
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In conclusion, it should be noted that the country is
taking measures to ensure the protection of personal data of
citizens and legal entities, amending and supplementing
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